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Hon.  homer  E.  ROTCE,  Chief  Judge. 

Hon.  JONATHAN  ROSS,      ) 

Hon.  H.  henry  POWERS,  >  Assistant  Judges. 

Hon.  RUSSELL  S.  TAFT,      ) 


*  CANFIELD  AND  Others  v.  ANDREW  and  Others. 
[In  Ohancert.] 

Mill    Owners.      Riparian  Rights.      Depositing  Sawdust  in  a 
Stream.    Injunction  to  Restrain. 

Two  miU-ownen  occapying  on  the  same  stream,  one  below  the  other,  a  short  distance 
apart,  the  qaestions  being  as  to  the  right  of  the  upper  owner  to  divert  the 
stream;  to  store  or  pond  the  water;  to  discharge  his  sawdust  and  waste  into  it; 
and  the  power  of  the  Court  of  Chancery  to  restrain  by  injunction.    Hdd, 

1.  That  he  could  divert  it  on  his  own  land  by  an  artificial  channel,  as  the  water  was 
conducted  back  into  its  natural  course  with  reasonable  care  and  prudence,  be- 
fore reaching  the  premises  of  the  orator,  and  he  having  received  no  apprecia- 
ble injury. 

*  Aigned  at  the  February  Term,  1881,  decided  at  the  February  Term,  1882. 
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Canfield  v.  Andrew. 


2.  That  the  maxim,  «ic  utere  tiu>  ut  alienum  non  laedcu,  applies;  and  that,  while  the 
upper  owner  can  use  the  water  In  a  proper  and  reasonable  manner,  yet  he  must 
respeet  and  rei^ard  the  rights  of  riparian  proprietors  below  him ;  and  is  limited 
in  discharging  into  the  stream  his  sawdust  and  refuse  to  what  is  absolutely  and 
indigpensably  necessary  fw  the  beneficial  use  of  the  water;  and  that  it  is  not  a 
question  of  convenience  or  economy. 

8.  Ordered  that  an  account  be  taken  to  determine  the  damage  to  the  lower  mill- 
owner  in  filling  up  his  dam  with  sawdust,  &c. ;  that  a  decree  be  rendered  for 
this,  deducting  the  proportion  occasioned  by  depositing  in  the  stream  the  ref- 
use that  was  absolutely  and  indispensably  necessary  for  the  beneficial  use  of 
the  water;  and  an  Injunction  be  granted  perpetually  enjoining  the  defendants 
to  the  use  as  stated  above. 

4.  That  there  was  no  legal  injury  in  storing,  or  ponding  the  water,  as  it  was  detained 

only  as  long  as  was  reasonably  necessary. 

5.  The  lands  of  the  orators  below  their  mill  were  injured  by  the  deposition  of  refuse; 

but  this  was  partly  from  the  defendants'  mill,  partly  from  the  orators*  mill, 
and  partly  from  other  sources;  but  the  whole  was  so  inconsiderable  that  the 
court  refused  to  apportion  the  damages. 

6.  The  court  has  jurisdiction.    As  this  question  was  not  made  by  plea,  answer  or 

motion,  it  might  properly  have  been  treated  as  waived. 

This  cause  was  heard  at  the  December  Term,  1880,  Veazey, 
Chancellor,  on  bill,  answer,  replication  and  proofs.  The  bill  was 
pro  forma  dismissed.  The  facts  sufficiently  appear  in  the  opinion 
of  the  court,  except  the  following.    The  bill  states  : 

"That  in  1857,  one  Property  McDonald  built,  with  orators' 
consent,  a  saw-mill  on  said  land  and  stream ;  that  in  1863  ora- 
tors owned  and  took  possession  of  said  mill,  and  have  ever  since 
owned  the  same,  and  the  dam  and  privilege  connected  therewith, 
and  have  ever  since  continuously  and  are  now  running  and  using 
the  same,  and  for  the  motive  power  have  and  do  use  said  stream 
and  those  who  used  the  mill  before  them  did  the  same.  That  for 
this  purpose,  at  the  time  the  mill  was  built,  said  McDonald  in 
1857,  erected  a  mill-dam  on  said  lands  across  said  stream  about 
eight  rods  above  the  mill ;  that  same,  with  some  alterations  and 
repairs,  is  still  standing  and  used  by  orators  ;  that  said  dam  with 
the  banks  of  said  stream  which  are  part  of  said  land,  form  a  re- 
servoir or  mill  pond  covering  about  a  quarter  of  an  acre ;  that 
said  dam  is  about  fourteen  feet  high,  and  when  full  of  water  is  about 

*That  an  injunction  will  be  granted  restraining  one  from  allowing  blood,  &c., 
to  run  from  his  slaughter-house  into  a  stream,  see  Alb.  L.  J.,  April  16,  1882,  p.  294, 
citing  6  Gray,  473;  8  Wend.  315;  Wood  on  Nuisances,  s.  724;  8  £ng.  L.  &  Eq.,  217; 
L.  B.  1  Ch.  App.  349, 142;  6  C.  E.  Green,  419;  L.  R.  3  Eq.  Cas.  279.— Rkp. 
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eight  feet  deep  in  deepest  part,  and  said  pond  holds  a  large  quan- 
tity of  water;  that  orators  use  and  always  have  used  for  driving 
the  machinery  in  the  mill  a  large  overshot  wheel,  and  the  water 
is  brought  from  the  pond  upon  the  same  through  a  wooden  tube, 
which  takes  it  from  the  pond  so  near  the  bottom  of  the  same  that 
nearly  all  the  water  in  the  pond  can  be  carried  through  said  tube 
CD  to  said  wheel,  so  that  when  the  water  is  low  in  the  stream,  as 
it  frequently  is,  that  there  is  not  enough  running  to  drive  the 
nrheel  and  machinery  all  of  the  time,  orators  can  and  frequently 
do  run  the  mill  to  advantage  by  shutting  the  gates  and  letting  the 
pood  fill  up,  and  then  drawing  it  down,  and  so  using  the  water  by 
*  ponds  full/  "...."  That  the  water  of  said  northerly 
branch  does  not  enter  and  flow  into  and  through  said  orators' 
lands,  by  reason  of  being  so  turned  into  said  ditch  in  the  same 
channel,  course,  direction  or  place  in  which  it  has  been  accus- 
tomed previous  to  its  being  so  turned,  and  in  which  orators  have 
a  right  to  have  it  flow  and  enter  their  land.  That  frequently  in 
low  water  there  has  not  been  and  is  not  sufficient  water  running 
in  said  westerly  branch,  with  what  comes  into  it  through  said 
ditch,  to  run  said  mills  and  machinery  ;  that  said  Caleb,  Ernest, 
and  Mattison  at  such  times  often  have,  since  said  mill  was 
built,  shut  the  gates  of  their  said  dam  and  let  their  pond  fill  up, 
and  thereby  stopped  all  the  water  from  running  to  orators'  mill- 
pond,  and  orators  have  been  compelled  to  stop  their  machinery 
for  want  of  water  until  they  chose  to  open  their  gates  and  let  the 
water  run  again  ;  that  frequently  in  low  water  said  Andrews  and 
those  running  their  mill,  will  open  their  gates  and  let  the  water 
down  to  orators'  mill  in  a  large  volume,  when  orators'  pond  is 
full  of^  water,  and  at  such  times  much  of  it  runs  over  their  dam 
and  is  of  no  benefit  to  them,  as  it  would  be  if  it  run  into  their 
pond  in  its  natural  way  and  volume." 

The  answer  states : 

*^  Denies  that  orators  have  always  used  a  large  overshot  wheel 
for  driving  their  machinery ;  but  avers  that  prior  to  eight  years 
ago  said  mill  and  machinery  were  run  by  a  small  flutter  or  float 
wheel,  and  that  the  overshot  wheel  now  used  by  the  orators  was 
placed  there  by  them  within  eight  years  prior  to  the  commence- 


.  I 


BENNINGTON  COUNTY, 


Canfield  v.  Andrew. 


ment  of  this  suit.  Admits  that  water  is  taken  from  said  pond  to 
said  wheel  in  a  wooden  tube ;  but  denies  that  said  tube  is  so  in- 
serted or  placed  in  said  dam  as  to  draw  the  water  from  near 
the  bottom  of  the  pond ;  but  avers  that  the  same  is  inserted  or 
placed  at  or  near  the  top  of  the  dam,  and  that  but  very  little 
water  can  be  drawn  from  the  pond  as  the  tube  or  trunk  now  is 
and  has  been  since  the  overshot  wheel  was  put  in.  Admits  that 
during  all  the  time  the  mill  was  run  with  a  flutter  or  float  wheel, 
the  water  was  taken  from  the  pond  to  the  mill  in  a  trunk  placed 
at  the  opposite  end  of  the  dam  froih  where  the  water  is  now  taken, 
and  was  placed  near  the  bottom  of  said  dam  so  as  to  draw  the 
water  down  to  the  bottom  of  said  dam,  and  did  so  draw  it ;  and 
avers  that  during  all  the  time  the  water  was  so  drawn,  until  the 
orators  put  in  their  overshot  wheel  and  changed  said  trunk,  no 
deposit  of  earth,  gravel,  sawdust,  or  refuse  from  defendants' 
mill  ever  accumulated  in  orators'  pond,  but  on  the  contrary,  the 
earth,  gravel,  sawdust  and  refuse  from  defendants'  mill,  which 
was  washed  down  from  above  on  said  stream  into  said  pond  was 
immediately  discharged  through  said  trunk  into  the  stream  below. 
Admits  that  said  streams  flow  in  the  direction  set  forth  in  the  bill ; 
but  denies  that  they  are  about  equal  in  volume  of  water,  and 
avers  that  the  west  branch  is  more  than  twice  as  large  as  the 
north  branch.  Admits  that  said  streams  flow  through  lands  of 
these  defendants  and  west  and  north  of  and  adjoining  lands  of 
orators ;  and  that  in  1871  defendants  built  a  saw-mill  on  the  west 
branch,  and  afterward?  removed  a  shop  standing  about  four  rods 
above  their  saw-mill  down  to  their  mill  and  connected  the  same 
therewith,  and  put  in  machinery  and  used  the  same  for  making 
clothes  pins  ever  since,  and  have  used  a  large  overshot  wheel 
and  used  the  water  of  said  stream  as  they  lawfully  might  do. 
Avers  that  said  shop  so  situate  on  said  stream  was  built  more  than 
18  years  ago,  and  that  the  same  was  constantly  used  for  turning 
works,  and  lathes  and  other  machinery  were  driven  by  the  water 
of  said  stream,  and  clothes  pins  and  other  wooden  wares  made 
therein,  and  that  defendants'  grantors  were  the  first  persons  who 
appropriated  the  water  of  said  stream  to  the  above  uses,  and  that 
the  same  was  upon  the  lands  of  said  defendants,  and  such  use  and 
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oGcapation  has  been  continued  ever  since.  Admits  that  a  dam 
was  bnilt  across  said  stream  above  the  mill  and  shop  of  defend- 
ants, by  one  William  Holden,  about  1866,  for  a  water  privilege 
to  make  clothes  pins,  and  used  by  him  for  two  or  three  years 
thereafter  ;  but  denies  that  defendants,  after  they  became  the  own- 
ers thereof,  ever  enlarged  or  made  higher  said  dam,  or  made  the 
mill-pond  of  larger  capacity,  or  altered  or  changed  the  same  in 
any  way,  except  that  in  a  few  instances,  when  water  was  low, 
they  have  put  flush  boards  on  top  of  the  dam  at  night  to  raise  the 
water  in  the  pond  for  use  next  day,  which  was  as  much  for  the 
benefit  of  orators  as  of  defendants,  their  mill  being  situate  below 
defendants'  mill  on  the  same  stream.  Avers  that  defendants 
claim  that  the  dam  so  built  by  Holden,  was  built  to  take  the 
place,  and  serve  the  same  purpose,  of  an  old  dam  which  had 
stood  a  short  distance  below  on  said  stream,  and  a  short  time  pre- 
viously bad  been  washed  away  in  a  freshet,  which  old  dam  had 
been  used  for  a  long  time,  and  until  swept  away,  to  make  a  water 
power  to  run  the  machinery  in  said  shop,  (so  removed  by  defend- 
ants,) Id  making  clothes  pins."  .  .  .  ^'  Avers  that  persons 
living  in  the  vicinity  of  defendants,  and  owners  of  clothes-pin 
shops  and  factories  and  saw-mills  have  from  time  immemorial  con- 
stantly been  in  the  habit  and  practice  of  allowing  their  sawdust, 
shavings  and  refuse,  or  such  portion  thereof  as  were  worthless,  to 
fall  into  the  stream  and  be  removed  by  its  current,  and  such  is 
now  the  prevailing  and  universal  custom  in  this  town  and  county, 
which  was  fully  known  to  orators,  and  that  they  themselves  have 
always  been  in  the  habit  of  discharging  their  sawdust,  shavings 
and  refuse  made  in  their  works,  or  the  greater  portion  thereof, 
into  said  stream,  and  defendants  and  their  grantors  have  so  used 
their  mill  and  shop  for  more  than  fifteen  years  before  the  com- 
mencement of  this  suit." 

J.  K.  Batchelder  and  Burton  ^  Munson^  for  the  orators. 

It  is  a  principle  of  law  now  well  established,  that  a  riparian 
owner  has  a  right  to  have  the  stream  of  water  which  passes  over 
his  land  flow  unobstructed  in  its  natural  channel  without  being  accel- 
erated or  retarded,  but  with  its  natural  volume  and  velocity  as  it 
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has  been  accustomed  to  flow.  This  right  is  incident  to  the  prop- 
erty of  his  land,  and  he  cannot  be  deprived  of  it  by  grant,  actual 
or  presumptive.  Aqua  currit  et  debet  currere  ut  currere  solebat 
is  the  language  of  the  law.  The  doctrine  that  priority  of  occupa- 
tion, unless  enjoyed  for  a  sufficient  length  of  time  to  create  the 
presumption  of  a  grant,  is  no  longer  sustained  by  authority,  and 
has  never  been  sanctioned  by  the  courts  of  this  State. 

The  riparian  proprietor  through  whose  land  a  stream  flows  is 
not  the  owner  of  the  water ;  all  the  right  he  has  in  it  or  to  it 
(unless  it  be  to  so  much  of  it  as  he  may  require  for  culinary  or 
domestic  purposes),  is  the  right  common  to  all  the  riparian  pro- 
prietors upon  the  stream  from  its  source  to  its  mouth.  He  has  no 
property  in  the  water  itself  but  a  simple  usufruct  while  it  passes 
along. 

Each  may  use  it  as  it  flows  through  his  land,  but  not  in  such  a 
manner  as  to  deprive  or  injure  the  proprietors  above  or  below  in 
the  equal  enjoyment  thereof.  Sic  wtere  tuo  lA  alienum  non  laedas 
— is  a  maxim  of  the  law  peculiarly  applicable  to  the  rights  and 
obligations  of  riparian  owners  upon  a  stream. 

The  flow  of  water  and  its  volume,  as  it  passes  from  one  bound- 
ary to  the  other,  determines  to  a  great  extent  the  value  of  the 
privilege.  Destroy  either  the  volume  or  the  flow,  and  the  power 
is  gone ;  both  are  essential ;  lessen  either,  and  the  value  of  the 
property  is  injured. 

In  times  of  drouth  the  ponding  of  the  water,  when  thus  used, 
is  no  material  injury.  It  is  discharged  in  quantities  not  beyond 
the  usual  flow  of  the  stream,  and  the  owner  below  can  useit 
to  advantage  and  without  loss,  for  it  comes  to  him  in  such  quan- 
tities as  are  required  to  propel  his  machinery. 

If,  on  the  other  hand,  the  proprietor  above  was  allowed  to  use 
the  water  to  propel  machinery  requiring  a  larger  volume  than  the 
ordinary  flow,  great  detriment  would  be  sustained  by  those  below. 
Further,  the  water  would  sometimes  be  kept  back  and  held,  when 
if  allowed  to  run  as  it  is  accustomed  to  run,  he  could  operate  his 
machinery  to  advantage,  and  at  other  times  it  would  be  let  down 
upon  him  in  such  quantities  as  to  waste  the  power  which  he  oth- 
erwise would  have.    Angell  on  Water  Courses,  101,  102,  104, 
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107, 108,  200,  201,  203,  206,  207,  113  ;  Johns  v.  Stevens,  3  Vt. 
314 ;  Davis  v.  Fuller,  12  Vt.  190  ;  3  Kent,  439  ;  Brown  v.  Best, 
1  WUson,  174 ;  Bellinger  v.  B.  B.,  23  N.  Y.  47 ;  Clinton  v. 
Myers,  46  N.  Y.  517  ;  Angell  on  Water  Courses,  547  ;  Brown 
V.  Bawen,  30  N.  Y.  537 ;  Sacredor  v.  Buss,  10  Johns.  241 ; 
Thurber  v.  Marsh,  2  Gray,  394  ;  10  Wend.  260  ;  Wood  on  Nu- 
isances, 320,  369,  370,  458,  467,  468 ;  Gould  v.  Boston  Dock 
Co.,  13  Gray,  452  ;  Miller  v.  Lapham,  44  Vt.  435. 

If  the  injury  to  the  proprietor  below  is  so  great  as  to  essen- 
tially lessen  the  usefulness  of  his  mill,  the  mill-owner  above  must 
remove  his  waste,  though  it  can  be  done  only  at  great  cost. 

If  the  owner  above  erect  works  upon  the  stream  greatly  dis- 
proportionate to  the  capacity  of  the  stream,  and  then  runs  his  mill 
to  its  capacity,  either  by  ponds  full  or  in  times  of  high  water,  he 
cannot  deposit  his  waste  in  the  stream  while  so  running,  if  by  so 
doing  he  damages  the  privilege  below.  Angell  on  Water  Courses, 
238,  240 ;  Johns  v.  Stevens,  3  Vt.  314 ;  Snow  v.  Parsons,  28 
Vt.  459 ;  Housse  v.  Hammond,  39  Barb.  89 ;  Swindon  Water 
Works  v.  Wilts,  14  Bug.  Rep.  91 ;  Prentice  v.  Gergen,  74  N.  Y. 
352  or  341 ;  Washburn  v.  Qilman,  18  Am.  Rep.  246  ;  Post  v. 
Lewis,  5  Am.  Rep.  526  ;  18  Am.  Rep.  102  ;  Monsell  v.  Hammond, 
39  Barb.  89  ;  Howell  v.  McCoy,  3  Rawle,  256  ;  Hoskins  v.  Hos- 
kins,  9  Gray,  390 ;  0*Beily  v.  McChesney,  3  Lansing,  278 ; 
Thomas  v.  Brackney,  17  Barb.  654 ;  Wood  on  Nuisances,  704, 
705,  714,  715, 

The  defendants  have  diverted  the  water  of  the  easterly 
stream  into  the  westerly  one.  The  orators  have  a  right  to  have 
the  water  of  the  easterly  stream  flow  upon  their  land  in  its  nat- 
ural channel.    It  is  not  a  question  of  reasonable  use. 

Whether  it  is  beneficial  to  the  defendants  or  injurious  to  the 
orators  has  nothing  to  do  with  it.  It  is  a  question  of  strict  right. 
Angell  on  Water  Courses,  107,  111,  229  ;  Chatfield  v.  Wilson, 
27  Vt.  670 ;  10  Johns.  240. 

T.  Sibley,  for  the  defendants. 

Has  the  Court  of  Chancery  equity  jurisdiction  over  the  subject- 
matter  of  this  suit  ? 
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The  diversion  of  the  small  stream  of  water  was  in  1871 — was  a 
past  diversion  ;  this  is  not  sufficient  to  give  the  Court  of  Chancery 
jurisdiction  ;  and  is  no  ground  for  equitable  interference.  Mar- 
hie  ^  Slate  Co,  v.  Adams  et  aL,  46  Vt.  496. 

The  ponding  of  the  water  as  set  forth  in  the  bill,  answer  and 
testimony,  in  this  cause,  furnishes  no  ground  for  equitable  inters 
ference.  The  defendants  had  the  right  to  erect  their  dam  and 
thereby  create  a  pond,  and  to  so  use  the  water,  and  obtain  the 
beneJSt  of  the  fall  of  the  water  in  the  stream  on  their  own  land, 
and  to  shut  their  gate  in  low  water,  and  allow  the  water  to  raise 
in  their  pond.  These  were  rights  which  appertain  to  all  water 
privileges  and  belong  to  all  riparian  proprietors  ;  and  the  right 
cannot  be  abridged  or  controlled  by  courts  of  equity.  The  abuse 
of  the  right  would  be  the  proper  subject  of  a  suit  at  law,  where 
the  question  to  be  decided  is  whether  the  defendant  in  exercise  of 
his  right  has  made  a  reasonable  use  of  the  water. 

There  is  no  evidence  in  this  case  that  the  defendants  detained 
the  water  longer  than  was  necessary  for  their  proper  enjoyment 
and  use  of  the  same,  in  running  their  mill  and  shop.  The  orators 
have  no  right  of  action  in  law,  or  grounds  of  complaint  in  equity, 
for  so  detaining  the  water.  The  evidence  all  shows  that  the  pond 
of  defendants  is  small,  covering  only  about  one  eighth  of  an  acre, 
and  the  water  was  at  no  time  detained  to  exceed  one  or  one  and 
a  half  hours,  and  only  sufficient  time  to  enable  the  defendants  to 
use  the  same.  Angell  on  Water  Courses,  sec.  119 ;  Dams  v. 
Winslow,  61  Me.  290 ;  Pitt  v.  Lancaster  Mills,  13  Met.  156  ; 
Bruce  v.  Yale,  10  Allen,  444. 

2.  The  defendants  claim  and  insist  that  they  have  the  right  to 
discharge  their  sawdust  into  the  stream,  while  running  their  saw- 
mill and  clothes-pin  shop ;  and  have  the  right  to  use  the  stream 
in  removing  waste ;  and  the  rule  of  law  upon  that  subject  has 
been  fully  settled  in  this  State.  See  Snow  v.  Parsons,  28  Vt. 
459  ;  Jacobs  v.  Allard,  42  Vt.  303. 

The  common-law  maxim,  "  Aqua  eurrit  et  debet  currere"  Ac, 
is  not  the  rule  of  law  adopted  by  our  courts  in  this  State ;  but  on 
the  other  hand,  all  riparian  proprietors  are  entitled  to  use  the 
water  of  streams  flowing  through  their  lands  for  manufacturing 
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purposes,  and  so  far  as  other  riparian  proprietors  are  concerned, 
are  not  responsible  therefor,  although  damage  and  inconvenience 
may  arise  therefrom,  provided  the  use  of  the  water  is  reasonable 
or  necessary  in  carrying  on  their  works.  The  defendants  have 
the  right  to  pnt  their  sawdust  into  the  stream  in  running  their 
mill,  for  such  has  been  the  custom  in  this  State  for  so  long  a  time 
that  it  is  now  the  law  of  the  State.  They  have  also  the  right  to 
use  the  water  in  a  reasonable  manner  to  carry  away  their  waste, 
and  are  not  obliged  to  draw  the  same  away  with  teams,  as  was 
held  in  Jacobs  v.  Allard^  supra.  The  evidence  in  this  case 
plainly  shows  that  the  stream  upon  which  the  orators'  and  defend- 
ants' mills  are  situated  is  constantly  changing  in  volume  of  water, 
depending  upon  surface  water,  the  spring  and  fall  freshets,  and 
that  neither  has  water  to  run  his  works  more  than  eight  months 
in  the  year.  The  defendants  claim  that  at  no  time  have  they  un- 
reasonably used  the  water  to  remove  their  waste.  But  if  it  were 
otherwise,  has  the  Court  of  Chancery  any  right  or  power  to  inter- 
vene to  say  what  is  a  reasonable  user  of  this  right,  and  by  a  per* 
petnal  injunction  say  how  much  waste  the  defendants  may  so 
remove,  at  what  stage  of  the  water  in  the  stream,  and  when  the 
defendants  shall  be  restrained  from  so  doing,  and  to  what  extent  ? 
An  injunction  should  be  certain  and  definite  in  its  commands',  so 
that  the  party  enjoined  may  certainly  know  that  the  act  he  propo- 
ses to  do  is  or  is  not  a  breach  of  the  injunction.  If  this  cannot  be 
made  certain,  it  is  a  sufficient  reason  for  refusing  the  injunction. 
The  question  of  reasonable  use  depends  upon  the  necessity  and 
benefit  to  the  defendants,  the  condition  of  the  water  in  the  stream, 
the  extent  of  injury  to  the  party  complaining,  and  all  the  facts 
connected  therewith  at  the  time  when  such  right  is  claimed  to 
have  been  transcended.  These  facts  and  circumstances  are  con- 
stantly changing.  What  is  reasonable  use  at  one  time  may  be 
nnreasonable  use  at  another.  The  subject-matter,  reasonable  use, 
is  too  uncertain,  indefinite  and  changeable  to  afford  proper  or  just 
grounds  for  granting  a  perpetual  injunction,  fixing  the  rights  of 
the  parties  and  deciding  what  shall  be  reasonable  use  of  the  water 
at  defendants'  mill  and  shop  at  all  times  hereafter. 
The  answer  alleges  that  the  diversion  of  the  water  of  the  east- 
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erly  stream,  on  the  defendants'  land,  was  so  made  under  the 
license  and  permission  of  the  orators,  and  defendants'  evidence 
establishes  the  same. 

The  defendants  had  the  right  to  use  the  water  in  the  stream 
flowing  through  their  land,  and  the  use  being  lawful  and  benefi- 
cial, it  must  be  deemed  reasonable  if  in  such  use  no  substantial  or 
actual  injury  or  damage  was  done  to  the  orators.  Elliot  v.  Fitch- 
burg  B.  B.  Go.,  10  Gushing,  191. 

3.  The  testimony  in  this  cause  proves  that  it  is  the  universal 
custom  of  clothes-pin  shops  in  Bennington  Gounty  and  vicinity,  to 
use  the  water  of  the  streams  upon  which  they  are  situated,  to  re- 
move to  a  large  extent  the  waste  made  at  their  shops,  and  that 
orators  are  constantly  doing  the  same. 

The  testimony  further  shows  that  the  defendants  and  their 
grantor  had  used  the  water  of  this  stream  to  remove  their  saw- 
dust, turning  shavings  and  clothes-pin  waste  for  more  than  fifteen 
years  prior  to  the  commencement  of  this  suit,  and  had  acquired 
thereby  the  right  to  so  use  the  water  in  the  stream  to  the  extent 
of  the  user. 

The  damage  complained  of  at  orators'  mill  and  shop,  is  small 
indeed,  the  cleaning  out  of  the  mill-pond  twice,  and  an  estimated 
diminution  of  water  contained  in  the  pond,  with  slight  inconven- 
ience about  the  wheel  and  gate.  This  to  a  very  large  extent  is 
caused  by  the  acts  of  the  orators  themselves,  in  raising  their  trunk 
in  their  dam  some  three  or  four  feet.  Previous  to  that  time,  as 
the  evidence  shows,  no  sawdust  to  any  inconvenient  amount  was 
deposited  in  said  pond,  although  the  defendants  and  their  grantor 
had  for  many  years  before  that  run  their  sawdust  and  clothes-pin 
waste  down  the  stream.     See  Jacobs  v.  Allard,  before  cited. 

The  opinion  of  the  court  was  delivered  by 

BoYOE,  Gh.  J.  The  bill  in  this  case  alleged  that  the  orators 
then  were,  and  for  a  long  time  previous  had  been,  the  owners  and 
possessors  of  a  mill  and  the  necessary  machinery  for  operating  the 
same,  situate  on  a  small  stream  flowing  into  the  Battenkill  river, 
in  the  town  of  Arlington  ;  that  they  were  the  owners  of  the  land 
through  which  said  stream  runs  between  said  mill  and  the  Batten- 
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kill  river ;  that  said  stream  was  constituted  of  two  small  streams 
the  sources  of  which  were  some  distance  above  the  lands  of  the 
orators,  and  which  united  their  waters  upon  the  land  of  the  ora- 
tors, thus  making  the  stream  upon  which  the  orators'  mill  was  sit- 
uate :  that  the  defendants  were  the  owners  of  a  mill  erected  and 
used  for  the  purpose  of  manufacturing  lumber  and  clothes  pins, 
situate  on  the  same  stream,  some  distance  above  the  orators'  mill ; 
that  they  then  were  and  for  a  long  time  before  had  been,  engaged 
in  the  manufacture  of  lumber  and  clothes  pins  in  said  mill,  and  in 
such  manufacture  had  made  large  quantities  of  sawdust,  shavings 
and  refuse,  and  had  discharged  and  thrown  the  same  into 
said  stream,  and  thej  had  been  carried  by  the  current  of  the 
stream  into  the  orators'  mill-pond,  where  the;  had  settled  and  re- 
mained and  had  nearly  filled  it  up,  whereby  the  orators  had  been 
compelled  to  stop  their  mill,  draw  ofiT  the  water  in  their  pond,  and 
at  great  expense  and  trouble  remove  said  sawdust,  shavings  and 
refuse ;  that  some  portion  of  said  sawdust,  shavings  and  refuse 
had  been  carried  past  the  orators'  mill  and  lodged  and  deposited 
on  their  meadow  land  between  their  mill  and  the  Battenkill  river ; 
that  the  defendants  had  diverted  the  water  of  one  of  the  aforesaid 
streams  which  helped  to  make  the  stream  upon  which  the  orators' 
mill  is  situate  from  its  natural  channel,  in  which  it  had  flowed 
from  time  immemorial,  whereby  the  orators  were  deprived  of  its 
Qse ;  that  the  defendants  were  in  the  habit  of  storing  up,  or  pond- 
ing the  water  in  said  stream  and  then  discharging  the  same  in  an 
unreasonable  manner,  and  so  as  to  deprive  the  orators  of  the  ben- 
eficial use  of  the  same.  These  are  the  allegations,  substantially, 
upon  which  the  orators  predicate  their  claim  to  relief  in  this  court. 
The  answer  admits  the  title  under  which  the  property  of  the 
parties  is  held,  as  alleged  in  the  bill ;  that  the  use  of  the  two  mills 
has  been,  to  a '^certain  extent,  as  alleged ;  that  some  portion  of  the 
sawdust,  shavings  and  refuse  made  at  the  defendants'  mill  has 
been  discharged,  or  deposited,  in  said  stream,  averring  that  it  was 
necessary  to  the  operation  of  their  mill  and  the  carrying  on  of  their 
business  that  it  should  be  so  discharged  or  deposited  ;  and  that  in 
so  doing,  they  were  in  the  exercise  of  a  legal  right ;  and  denying 
that  the  orators  had  been  injured  thereby  in  the  use  and  enjoyment 
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of  their  mill,  or  their  land  injured  by  the  lodging  or  depositing 
thereon  of  any  sawdust,  shavings  or  refuse  made  at  the  defend- 
ants' mill.  It  admits  the  diversion  of  the  stream  and  justifies  the 
same  ;  admits  the  storing  or  ponding  of  the  water  to  a  certain 
extent,  and  justifies  the  same. 

Upon  the  issues  of  fact  thus  made  a  large  amount  of  testimony 
has  been  taken — much  more  than  seems  to  have  been  necessary 
under  the  pleadings.  The  orators  pray  that  an  account  may  be 
taken  of  the  damages  that  they  have  sustained,  and  that  the  de- 
fendants be  decreed  to  pay  the  same,  and  for  an  injunction. 

No  question  is  made  in  the  answer  as  to  the  jurisdiction  of  the 
Court  of  Ohancery ;  and  inasmuch  as  no  objection  was  made  to 
the  jurisdiction  of  that  court  by  answer,  plea  or  motion,  the  court 
might  properly  treat  it  as  having  been  waived.  But  inasmuch  as 
the  defendants'  solicitor  in  argument  insists  that  the  orators  have 
not  made  out  a  case  that  entitles  them  to  any  equitable  relief,  we 
have  considered  the  jurisdictional  question. 

The  relief  that  is  granted  by  a  court  of  equity,  is  either  reme- 
dial or  preventive  ;  it  either  grants  positive  and  afl&rmative  relief, 
or  restrains  the  doing  of  acts  that  are  against  equity  and  good 
conscience.  In  giving  remedial  relief  it  usually  proceeds  by  de- 
cree ;  and  administers  preventive  relief  by  injunction.  The  ora- 
tors in  this  case  pray  for  preventive,  as  well  as  aflBrmative  relief. 
The  allegations  in  the  bill  give  the  Court  of  Chancery,  prima 
facie ^  jurisdiction  over  the  subject-matter  and  the  parties.  When 
the  act  complained  of  is  of  such  a  character  that  courts  of  law  can- 
not give  an  adequate  compensation  for  the  injary  resulting  there- 
from, or,  if  continued,  would  ripen  into  a  right,  or  lead  to  a  mul- 
tiplicity of  suits,  a  court  of  equity  may,  by  injunction,  restrain  the 
continuance  of  the  act.  In  Blakemore  v.  Glamorganshire  Canal 
Navigation  Co.y  1  Mylne  &  Keen,  154,  185,  it  is  said  by  Lord 
Brougham,  in  speaking  of  this  remedy,  and  in  a  case  quite  anal- 
ogous to  this  in  its  facts,  that  such  a  restraint  should  be  im- 
posed as  may  suffice  to  stop  the  mischief  complained  of ;  and, 
when  it  is  to  stay  injury,  to  keep  things  as  they  are  for  the  pres- 
ent. Past  injuries  are,  in  themselves,  no  ground  for  an  injunc- 
tion ;  the  province  of  the  injunction  being  to  prevent  future  mis- 
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chief.  Numerous  cases  are  referred  to  in  the  10th  chapter  of 
Angell  on  Water  Courses,  and  Bennett's  edition  of  Goddard's  Law 
of  Easements,  where  this  remedy  has  been  applied  to  prevent  the 
obstruction  or  pollution  of  water  courses. 

The  court,  then,  having  jurisdiction,  it  must  be  determined  from 
the  pleadings  and  proofs  whether  the  allegations  in  the  bill  are  so 
far  proven  as  to  entitle  the  orators  to  equitable  relief.  And  first, 
as  to  the  diversion  of  the  stream  complained  of.  It  is  found  that 
the  defendants  diverted  the  water  of  that  stream  from  its  natural 
channel  by  means  of  an  artificial  channel  made  by  them,  for  the 
purpose  of  using  the  water  in  propelling  the  machinery  of  their 
mill ;  and,  after  it  had  been  so  used  by  them,  it  was  conducted 
back  into  its  natural  channel  at  a  point  a  short  distance  above  the 
premises  of  the  orators  ;  that  in  so  doing  they  acted  with  reason- 
able care  and  prudence  ;  that  the  natural  flow  of  the  water  in  the 
stream  at  its  point  of  connection  with  the  other  stream  below  the 
defendants'  mill  was  not  materially  lessened  by  the  use  so  made  of 
it  by  them  ;  and,  that  the  orators  have  not  sustained  any  appre- 
ciable injury  by  reason  of  such  diversion  and  use.  The  orators 
had  no  riparian  rights  in  the  stream  where  it  was  diverted  ;  be- 
cause they  were  not  the  owners  of  the  land  through  which  it  runs  ; 
and  while  it  is  true  that  the  owner  of  land,  through  which  a 
stream  flows,  has  no  right  to  divert  its  course  to  the  prejudice  of 
those  below  him,  they  have  no  cause  for  complaint  if  they  are  not 
in  any  way  injured  by  such  diversion.  So  the  defendants  were  in 
the  exercise  of  their  legal  rights  in  the  diversion  of  said  stream 
and  the  use  of  the  water. 

The  allegation  that  the  defendants  stored  or  ponded  the  water, 
and  discharged  the  same  in  such  quantities,  and  at  such  times  as 
to  do  a  legal  injury  to  the  orators,  is  not  sustained  by  the  proofs. 
The  defendants  had  the  right  to  the  use  of  the  water  and  to  de- 
tain it  as  long  as  was  necessary  to  the  proper  enjoyment  of  that 
right.  In  the  detention  of  the  water  they  did  not  exceed  that 
right ;  and  when  they  had  so  used  it,  it  was  discharged  in  a  rea- 
sonable and  proper  manner.  See  Angell  on  Water  Courses,  sec. 
119,  and  cases  cited.  ^ 

The  complaint,  that  the  orators'  lands  below  their  mill  were 
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injured  by  the  depositing  thereon  of  the  waste  from  the  defend- 
ants' mill,  is  not  so  sustained  as  to  entitle  them  to  any  relief  in 
this  court.  We  do  not  doubt  that  some  of  the  waste  from  the  de- 
fendants' mill  was  lodged  upon  the  orators'  lands.  The  waste 
from  their  mill  and  the  orators'  mill,  and  what  came  from  the 
Battenkill  river,  were  all  commingled  together,  and  caused  the 
damage  complained  of.  The  aggregate  injury  occasioned  to  the 
orators  by  all  the  wa&^te  thus  deposited  is  so  inconsiderable  in 
amount  that  we  do  not  feel  justified  in  attempting  to  ascertain 
what  proportion  of  it  was  occasioned  by  the  acts  of  the  defendants. 

The  remaining  and  more  important  question  arises  under  the 
allegation  of  the  practice  of  the  defendants  in  discharging  their 
waste  into  the  stream  and  thereby  injuring  the  orators  in  the  use 
and  enjoyment  of  their  mill.  The  fact  that  the  defendants  had 
been  in  the  habit  of  either  discharging  the  waste  from  their  mill 
directly  into  the  stream  or  leaving  it  on  the  banks  in  such  position 
that  it  found  its  way  into  the  stream  in  such  quantities  that  it  filled 
up  the  orators'  pond  to  the  extent  that  they  were  put  to  consider- 
able necessary  expense  in  removing  it,  and  that  it  seriously  inter- 
fered with  the  profitable  use  of  their  mill  is  established  by  the 
proofs.  It  is  equally  as  well  established  that  there  was  no  neces- 
sity for  the  defendants  to  dispose  of  their  waste  in  that  manner. 
It  was  a  matter  of  convenience  for  them  to  so  dispose  of  it ;  they 
could  have  gotten  rid  of  it  in  some  other  way,  but  that  would  have 
entailed  upon  them  additional  expense. 

Upon  these  findings  the  equitable  rights  of  the  parties  are  to  be 
determined.  Shall  the  defendants  be  permitted  to  dispose  of  their 
waste  as  they  have  hitherto  done,  notwithstanding  the  injury  it 
may  occasion  to  the  orators  ?  or  shall  they  be  enjoined  ? 

The  maxim,  Sic  utere  tuo  ut  alienum  non  laedas^ — which  has 
always  been  understood  to  mean  that  one  must  so  use  his  own 
property  as  not  to  injure  that  of  another — is  one  of  general  appli- 
cation both  at  law  and  in  equity.  The  practical  enforcement  of 
the  principle  therein  contained  has  been  suspended  only  in  excep- 
tional cases,  and  when,  owing  to  peculiar  circumstances,  it  has 
been  deemed  unjust  and  inequitable  to  apply  it — as  when  ques- 
tions of  public  interest,  benefit  or  convenience,  were  involved,  and 
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it  has  appeared  that  the  damage  to  the  property  owner  or  owners 
would  be  more  than  compensated  by  the  benefit  to  them  and  to 
the  public,  arising  from  a  continuance  of  the  act  producing  the 
injury ;  or,  where  there  has  appeared  to  be  a  public  necessity  that 
could  only  be  met  by  the  continuance  of  such  act. 

The  cases  of  Snow  v.  ParsonSj  28  Vt.  459,  and  Jacobs  v.  Air 
lardj  42  Vt.  808,  are  relied  on  as  authority  for  the  proposition 
that  this  case  is  to  be  regarded  as  coming  within  the  exception  to 
the  above  maxim.  In  Snow  v.  Parsons,  the  court,  in  speaking  of 
the  right  to  the  use  of  water,  say  that  the  reasonableness  of  such 
use  must  determine  the  right,  and  this  must  depend  upon  the  ex- 
tent of  detriment  to  the  riparian  proprietor  below.  If  it  essen- 
tially impairs  the  use  below,  then  it  is  unreasonable  and  unlaw- 
ful, unless  it  is  a  thing  altogether  indispensable  to  any  beneficial 
use.  The  court  further  say  that  there  is  no  doubt  one  must  be 
allowed  to  use  a  stream  in  such  a  manner  as  to  make  it  useful  to 
himself,  even  if  it  do  produce  slight  inconvenience  to  those  below  ; 
and  that  testimony  showing  the  uniform  custom  of  the  country  was 
admissible  upon  the  question  of  the  reasonableness  of  the  use 
made.  In  Jacobs  v.  Allard  the  facts  were  different ;  but  the  same 
question  was  before  the  court,  and  they  say  that  ^^  the  true  idea 
of  the  law  involved  and  governing  the  subject  of  this  cause  is  well 
stated  and  developed  in  Snow  v.  Parsons  ;"  and  although  Judge 
Barrett,  in  what  is  subsequently  said  in  the  opinion,  uses  lan- 
guage that,  taken  alone,  might  be  construed  as  giving  an  unlim- 
ited right  to  the  manufacturer  to  discharge  his  waste  into  the 
stream  upon  which  his  works  are  situated,  we  think  that  language 
must  have  been  used  with  reference  to  the  facts  as  they  appeared 
in  the  particular  case  then  under  consideration,  rather  than  with  the 
intention  of  promulgating  a  general  rule  upon  the  subject.  The 
qaalification  stated  by  the  learned  judge  in  the  subsequent  portion 
of  the  opinion  confirms  us  in  this  belief. 

While  it  is  true  that  a  manufacturer  has  the  right  to  appropri- 
ate and  use  the  water  of  a  stream  in  a  proper  manner,  it  is  equally 
true  that  he  must  respect  and  regard  the  rights  of  riparian  pro- 
prietors below  him  ;  and  while  such  owners  must  submit  to  such 
inconvenience  and  injury  as  may  result  from  such  use,  they  are 
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not  compelled  to  submit  to  damages  which  are  not  neceasarilt/  oc- 
casioned thereby.  Such  damages  as  are  incident  to,  and  necessa- 
rily result  from,  a  proper  use  of  the  water  must  be  borne  ;  but  the 
manufacturer  has  no  right  to  do  any  act  that  in  its  consequences 
is  injurious  to  others  because  it  is  a  matter  of  convenience  or 
economy  for  him  to  do  it.  It  is  as  much  the  duty  of  a  manufac- 
turer to  so  dispose  of  his  waste  as  not  to  injure  others,  as  it  is  to 
refrain  from  injuring  others  by  any  other  act.  No  one  is  allowed 
to  deposit  any  substance  in  a  running  stream  that  will  pollute  its 
waters  to  the  injury  of  a  riparian  proprietor  below.  Wood  v. 
Sutcliffey  8  L.  A  Eq.  R.  217  ;  Goddard's  Law  of  Easements, 
(Bennett's  edition,)  67  and  253.  Neither  has  any  one  the  right 
to  deposit  any  other  substance  in  such  a  stream,  beyond  what  is 
absolutely  necessary  to  a  beneficial  use  of  it,  to  the  injury  of  mill- 
owners  or  the  lands  through  which  the  stream  may  run.  It  would 
be  manifestly  unjust  to  hold  that  a  manufacturer  could  so  conduct 
his  business  as  to  seriously  impair  the  value  of  the  rights  and  prop- 
erty of  other  manufacturers  on  the  same  stream,  below,  and  injure 
or  perhaps  ruin  lands  of  riparian  owners  without  accountability, 
upon  the  showing  that  it  was  more  convenient  and  economical  to 
him  thus  to  conduct  it. 

The  acts  of  the  defendants  in  depositing  the  waste  made  at  their 
mill  in  the  manner  we  have  found  it  has  been  done,  were  illegal, 
and  a  perpetual  injunction  will  be  issued,  enjoining  them,  their 
heirs,  executors,  administrators  and  assigns  from  so  disposing  of 
it  in  the  future. 

We  do  not  understand  in  what  is  now  decided,  that  we  are 
overruling  the  decisions  relied  upon  by  the  defendants  in  28  and 
42  Vt. ;  but  applying  the  law,  as  there  laid  down,  to  the  facts 
found  in  this  case. 

The  pro  forma  decree  of  the  Court  of  Chancery,  dismissing  the 
bill,  is  reversed  and  the  cause  remanded,  with  a  mandate  that  an 
injunction  be  issued  perpetually  enjoining  the  defendants,  their 
heirs,  executors,  administrators  and  assigns  from  depositing  any 
sawdust,  shavings  or  refuse  in  the  stream  described  in  the  orators' 
bill,  at  any  point  above  the  orators'  mill,  except  such  as  may  be 
absolutely  and  indispensably  necessary  for  the  beneficial  use  of 
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the  water  of  said  stream  by  the  defendants  ;  and  that  an  accoant 
be  taken  of  the  damage  that  the  orators  have  sustained  on  account 
of  the  lodging  or  depositing  of  sawdust,  shavings  and  refuse  made 
at  the  defendants'  mill  in  their  mill-pond,  and  in  the  operating  of 
their  mill  and  machinery  in  consequence  thereof.  And  that  upon 
the  ascertainment  of  the  amount  of  such  damages,  and  after  de- 
docting  therefrom  the  proportion  thereof  that  shall  be  found  to 
have  been  occasioned  by  the  depositing  in  said  stream  of  such 
sawdust,  shavings  and  refuse  by  the  defendants  as  was  absolutely 
and  indispensably  necessary  for  the  beneficial  use  of  the  water  of 
said  stream  at  that  time,  a  decree  be  entered  for  the  orators  for  the 
amount  of  the  damages  that  may  be  so  ascertained.  And  that  the 
costs  in  the  Court  of  Chancery  and  in  this  court  be  apportioned 
and  settled  by  the  Court  of  Chancery. 


•O.  Li.  SNOW  V.  DANIEL  and  DANIEL  C.  CARPENTEE. 

Beath  of  Party  while  CavAe  is  pending  in  the  Supreme  Court  on 
Exceptions  does  not  abate  the  Suit, 

h  ExoeptionB  are  of  the  nature  of  a  writ  of  error;  hence,  when  a  judgment  has  been 
rendered  by  the  Coonty  Court  on  a  verdict,  and  while  the  cause  is  pending  in  the 
Supreme  Court,  but  after  a  hearing  there,  one  of  the  defendants  dies,  and  a 
minute  of  his  death  is  made  on  the  record,  and  afterwards  the  judgment  below 
is  affirmed,  not  nunc  pro  tunc,  but  generally  as  of  the  time  of  its  rendition, 
such  judgment  is  not  void,  and  should  be  given  full  force  until  reversed. 

2.  In  such  case  the  plaintiff  has  a  legal  claim  against  the  estate  of  the  deceased,  and 

it  should  be  allowed  by  the  commissioners.  If  the  judgment  of  the  Supreme 
Court  were  void,  that  of  the  County  Court  would  be  valid.  Execution  might 
issue,  or  an  action  of  debt  be  maintained  upon  it  unless  stayed  by  special  order. 

3.  A  judgment  rendered  by  the  County  Court  is  a  "  final  judgment,"  and  hence  not 

affected  by  section  19,  c.  62,  G.  S.  (R.  L.  s.  2141,)  whereby,  if  one  co-defendant 
dies  the  action  proceeds  against  the  others. 
1  When  one  of  the  parties  dies  after  judgment  in  the  County  Court  and  before  hear- 
ing in  the  Supreme  Court,  the  practice  is  to  affirm  or  reverse  such  judgment, 
nunc  pro  tune, 

*  Heard  at  the  February  Tenn«  1881. 
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6.  6.  S.  c  52,  8. 19  (R.  L.  8.  2141);— one  co-defendant  dle8;  G.  S.  c.  53,  s.  16  (B  L.  8. 
2190),— as  to  discontinoance  of  action  on  death  of  party,  &c. ;  and  G.  S.  c.  90, 
8.  69  (B.  L.  8.  1993),  as  to  affirming  judgment  of  the  County  Court  by  the  Su- 
preme Court— construed. 

This  case  was  heard  at  the  December  Term,  1880,  Veazet,  J., 
presiding.  The  court,  pro  forma^  rendered  judgment,  affirming 
that  of  the  Probate  Court.    The  case  appears  in  the  opinion. 

ff.  W.  Brigham  and  Davenport  ^  Eddy^  for  plaintiflF. 

Judgments  in  the  County  Courts  are  conclusive  upon  the  par- 
ties and  privies  until  reversed  or  annulled.  Before  the  Supreme 
Court  will  take  jurisdiction,  and  hear  exceptions,  there  must  be  a 
final  judgment,  or  ending  of  the  case  in  the  court  below. 

In  our  practice,  cases  passing  to  the  Supreme  Court,  on  excep- 
tions, stand  in  the  same  way  as  if  taken  there  by  writ  of  error. 
Penniman  v.  Patching  5  Vt.  346 ;  Ir%%h  v.  Claye9,  8  Vt.  30 ; 
Blodgett  v.  Adam9y  24  Vt.  28 ;  Pomfret  v.  Barnard,  4A  Vt.  627- 

When  a  case  passes  to  the  Supreme  Court  on  exceptions,  or 
writ  of  error,  the  judgment  is  not  vacated.  If  upon  hearing  error 
is  found,  the  judgment  is  reversed  or  corrected.  If  no  error  is 
found,  or  if  the  exceptions  are  abandoned,  the  judgment  stands  in 
its  original  vigor.  Walker  v.  King,  2  Aik.  204  ;  Sweei  v.  Sher- 
man,  21  Vt.  28  ;  Tarbell  v.  Downer,  29  Vt.  839 ;  Lewis  v.  R.  B. 
Co.,  59  Missouri,  496  ;  21  Am.  R.  385  ;  Bacon  Ab.  Titles,  Error, 
479  ;  Kimhrough  v.  Mitchell,  1  Head,  539  ;  Thompeon  v.  Kerch- 
eovl,  10  Hump.  822  ;  Furber  v.  Carter,  2  Sneed  1. 

T.  Sibley,  for  the  defendants. 

The  defendants  claim  that  there  is  a  fatal  variance  between  the 
judgment  declared  upon,  and  the  copies  of  record  which  are  in- 
troduced to  prove  the  same. 

The  declaration  sets  up  two  distinct  judgments  upon  one  and 
the  same  cause  of  action,  is  double,  defective,  and  should  be  dis- 
missed. A  general  demurrer  would  be  sustained  upon  the  above 
grounds  alone. 

But  if  the  court  should  hold  that  the  cause  of  action  survived, 
the  question  then  arises,  in  what  way  should  the  claim  be  presented 
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before  the  commissioners,  and  how  should  it  be  proved  ?  The  case 
finds  that  the  death  of  the  defendant  was  suggested  and  duly  en- 
tered upon  the  docket ;  that  administration  had  been  granted  and 
commissioners  had  been  duly  appointed  upon  defendant's  estate 
before  the  rendition  of  judgment  by  the  Supreme  Court.  If  the 
court  had  such  jurisdiction  over  the  case  that  they  could  render  a 
judgment  against  a  dead  person,  they  certainly  had  no  jurisdic- 
tion over  the  case  so  far  as  Daniel  Carpenter  was  concerned,  to 
render  a  valid  judgment  against  him  after  the  appointment  of  such 
administrator  and  commissioners.  This  by  the  statute  discontinued 
the  cause ;  the  jurisdiction  of  the  Supreme  Court  was  ousted 
thereby  and  the  judgment  was  void.  Gen.  Sts.  c.  53.  s.  16  ;  Mil- 
ler V.  Williams,  Tr.,  80  Vt.  886. 

This  was  the  judgment  claimed  by  the  claimant  before  the  com- 
missioners, and  by  them  disallowed,  and  the  only  judgment  pre- 
sented or  claimed,  as  appears  from  the  copies  of  appeal  in  this 
case. 

It  will  not  be  contended  that  during  the  life  of  Daniel  Carpen- 
ter, the  claimant  could  have  maintained  an  action  of  debt  or  scire 
facias  upon  said  judgment,  or  taken  out  execution  to  enforce  col- 
lection  of  the  same.  If  not,  what  claim,  if  any,  would  she  have 
against  his  estate  at  the  time  of  his  decease,  upon  such  judgment  ? 
G.  S.  c.  52,  s.  18  ;  Sheldon  v.  SJ^don  ^  Tr.,  37  Vt.  152 ;  White 
River  Bank  v.  Downs  ^  Tr.  Tarbell,  Jennings  ^  Co.  v.  Downer 
differs  entirely  from  this  case.  In  that  case  the  execution  was 
not  stayed.     29  Vt.  839  ;  7  Vt.  426. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  Ophelia  L.  Snow  recovered  a  judgment  at  the  Sep- 
tember Term,  1877,  of  the  County  Court  against  Daniel  Carpen- 
ter and  Daniel  C.  Carpenter.  The  cause  was  taken  to  the  Su- 
preme Court  and  heard  at  the  term  in  February,  1878,  and  held 
by  the  court  under  advisement,  until  the  February  Term,  1879. 
Daniel  Carpenter  deceased  on  the  28d  day  of  January,  1879 ; 
an  administrator,  and  commissioners  for  the  adjustment  of  claims 
were  appointed  upon  his  estate  on  the  8d  day  of  February,  1879 ; 
and  on  the  17th  day,  at  the  opening  of  the  term  of  the  Supreme 
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Court  for  that  year,  the  death  of  Daniel  was  suggested  to  the 
court,  and  an  entry  thereof  made  upon  the  record  ;  and  on  the  21st 
day  the  judgment  of  the  County  Court  was  affirmed.  The  judg- 
ment (the  claimant  insisting  upon  the  damages  and  costs  as  en- 
tered in  the  Supreme  Court),  was  presented  to  the  commissioners 
and  by  them  disallowed ;  an  appeal  by  said  Snow  was  taken  to 
the  County  Court ;  the  case  heard  upon  an  agreed  statement  of 
facts,  and  a  pro  forma  judgment  against  the  appellant  entered. 
The  case  is  now  before  us  upon  exceptions  to  the  ruling  of  the 
County  Court. 

The  judgment  of  the  County  Court  in  the  original  action  was  a 
complete  and  final  one,  and  until  reversed  or  annulled  was  deci- 
sive of  the  rights  of  the  parties.  The  original  cause  of  action 
was  merged  in  the  judgment ;  and  no  question  as  to  the  survival  of 
that  action  can  now  be  made.  It  is  true  that  the  cause  passed  to  the 
Supreme  Court,  but  it  went  by  way  of  exceptions,  and  exceptions 
have  always  been  regarded  in  this  State  as  in  the  nature  of  a  writ 
of  error.  Their  allowance  does  not  vacate  the  judgment ;  that 
remains  final  and  valid  until  reversed  or  affirmed.  Executions 
may  issue  upon  such  judgments  unless  stayed  by  special  order  ; 
and  actions  of  debt  may,  except  in  cases  of  such  stay,  be  main- 
tained upon  them  while  the  cause  is  pending  in  the  Supreme 
Court.  The  doctrine  that  all  cases  passing  to  the  Supreme  Court 
on  exceptions  are  to  be  viewed  as  matters  in  error  is  so  well  set- 
tled, that  it  is  needless  to  refer  to  the  decisions  in  support  of  it. 
The  appellee  claims  that  the  suit  was  discontinued  as  to  Daniel 
Carpenter  by  the  appointment  of  commissioners  to  allow  claims 
against  his  estate,  by  force  of  sec.  16,  ch.  53,  Qen.  Sts.,  provid- 
ing for  the  discontinuance  of  pending  actions,  upon  the  appoint- 
ment of  commissioners  on  the  estate  of  a  deceased  person.  This 
question  was  made  and  decided  in  the  case  of  Walker  v.  Etng,  2 
Aik.  204.  King,  the  defendant,  having  died  after  judgment  in 
the  County  Court,  and  after  the  case  had  been  removed  to  the 
Supreme  Court,  on  exceptions  taken  at  the  trial,  his  attorney  of 
record  moved  that  the  action  be  discontinued ;  but  the  court  were 
all  of  the  opinion  that  there  having  been  a  judgment  below,  and 
the  case  standing  on  exceptions,  they  were  to  be  regarded  in  the 
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nature  of  a  writ  of  error  ;  and  the  case  was  disposed  of  in  that 
conrt  notwithstanding  the  death  of  the  defendant.  The  case  was 
held  under  advisement,  and  the  judges  then  present  were  four  who 
at  times  served  as  Chief  Judges,  Seinneb,  Prentiss,  Hutchinson, 
and  RoYCB. 

In  case  one  of  the  parties  dies  after  judgment  in  the  County 
Court  and  before  hearing  in  the  Supreme  Court,  the  practice  is  to 
aflSrm  or  reverse  the  judgment  nunc  pro  tunc.  8  Vt.  190  ;  Free- 
man on  Judgments,  sec.  57.  Had  this  been  done  no  question 
could  have  arisen  as  to  the  validity  of  the  judgment ;  but  it  was 
entered  generally  as  of  the  time  of  its  rendition. 

The  rights  of  the  appellant  are  not  affected  by  sec.  19,  ch.  52, 
Gen.  Sis.,  permitting  an  action,  the  cause  of  which  survives, 
where  there  are  several  defendants  and  one  dies  before  final  judg- 
ment, to  proceed  against  the  surviving  defendant,  the  death  being 
suggested  upon  the  record,  as  that  section  relates  to  cases  where 
the  party  dies  before  final  judgment.  In  this  case  the  defendant 
Daniel  died  after  judgment ;  and  the  provisions  of  that  section  as 
to  citing  iu  the  administrator  or  executor  of  a  deceased  party  ap- 
ply to  those  cases  only  in  which  there  is  but  one  plaintiff  or  one 
defendant,  and  such  sole  party  dies. 

What  then  was  the  effect  of  the  action  of  the  Supreme  Court  ? 
Upon  the  afiSrmance  of  a  judgment  of  the  County  Court,  the  stat- 
ute ch.  30,  sec.  59,  requires  the  Supreme  Court ''  to  render  judg- 
ment ;"  and  directs  what  shall  be  entered  as  damages.  We  think 
in  this  case  that  the  claim  became  a  judgment  of  the  Supreme 
Court,  and  being  valid,  the  judgment  of  the  County  Court  became 
merged  therein.^  ^^A  judgment  is  extinguished  when  being  used 
as  a  cause  of  action  it  grows  into  another  judgment."  Freeman  on 
Judgments,  s.  216,  citing  3  Monroe,  425 ;  7  Eng.  549. 

No  injustice  is  done  the  appellee  in  this  case  by  reversing  the 
judgment  of  the  County  Court ;  for  one  of  the  two  judgments  is  a 
legal  claim  against  the  estate.  If  the  action  of  the  Supreme  Court 
in  aCBrming  the  judgment  at  the  February  Term,  1879,  was  not 
irregular,  then  it  is  a  charge  upon  the  estate  ;  but  if  the  judgment 
of  the  Supreme  Court  was  void,  then  the  one  of  the  County  Court 
remains  yalid,  as  no  claim  merges  in  a  void  judgment,  and  is  a 
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legal  demand  against  the  estate  of  the  appellee,  and  is  properly 
before  us  upon  the  agreed  statement  of  facts. 

The  authorities  upon  the  question  of  whether  a  judgment  against 
a  party  rendered  subsequently  to  his  death  is  or  is  not  void  are 
conflicting.  To  hold  them  null  seems  to  us  an  impeachment  of  the 
judgment  by  evidence  not  contained  in  the  record.  But  what  is 
the  effect  of  a  judgment  rendered  against  a  deceased  party,  where 
the  fact  of  his  previous  death  appears  upon  the  record  ?  Even  in 
such  cases  we  think  the  judgment,  though  erroneous,  is  not  void ; 
and  should  be  given  full  force  until  reversed,  or  set  aside  by  some 
competent  judicial  authority.  ^^  This  is  because  the  court,  having 
obtained  jurisdiction  over  the  party  in  his  lifetime,  is  thereby  em- 
powered to  proceed  with  the  action  to  final  judgment ;  and  while 
the  court  ought  to  cease  to  exercise  its  jurisdiction  over  a  party 
when  he  dies,  its  failure  to  do  so  is  an  error  to  be  corrected  on 
appeal  if  the  fact  of  the  death  appears  upon  the  record,  or  by  writ 
of  error  coram  nobis  if  the  fact  must  be  shown  aliundeJ^  Free- 
man on  Judgments,  sec.  158. 

It  cannot  be  said  that  the  party  in  interest  had  no  opportunity 
of  being  heard  ;  for  as  was  said  by  the  court  in  Adams  v.  Newell^ 
supra^  an  administrator  may  always  defend  or  prosecute  pending 
a  writ  of  error. 

The  pro  /orma  judgment  of  the  County  Court  is  reversed,  and 
judgment  for  the  appellant  and  cause  ordered  to  be  certified  to 
the  Probate  Court. 
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8.  T.  DAVENPORT,  Admb.  of  the  Estate  of  J.  B.  DENISON, 
17.  FHEBE  HIGK8  and  Othebs. 

[In  Chancebt.] 

HameHead.      Purehaie  Money.    Foreclomre. 

1.  The  wife  need  not  join  with  the  hnsband  in  executing  a  mortgage  on  the  home- 
stead to  secure  its  purchase  money. 

1  Tlie  defendant's  husband  purchased  the  premises,  assuming  an  overdue  mortgage 
on  them.  He  then  quit-claimed  to  the  mortgagee^  the  mortgagee  discharged  the 
old  mortgage,  deeded  back,  and  at  the  same  time  received  a  new  mortgage, 
signed  by  the  husband  alone,  in  oonsideiation  of  the  old  one.  Bdd,  to  secure 
the  purchase  money. 

Petition  to  foreclose  a  mortgage ;  heard  oq  the  report  of  a 
special  master,  at  the  December  Term,  1880.  Veazbt,  ChaDcel- 
lor,  decided  that  the  defendant  was  not  entitled  to  a  homestead  ; 
bat  that  the  orator  was  entitled  to  a  decree  of  foreclosure.  The 
case  appears  in  the  opinion  of  the  court. 

H.  W.  Brigham  and  E.  J.  Temple^  for  the  defendants, 
contended  that  the  mortgage  was  not  given  for  the  purchase 
money ;  that  the  old  debt  and  mortgage  were  discharged,  and  cited 
CuHU  V.  Ingham^  2  Vt.  287  ;  Hutchinson  v.  Olcottj  4  Vt.  549  ; 
Beckwith  v.  Houghton^  11  Vt.  602 ;  Chapman  v.  Durante  10 
Mass.  47  ;  Varner  v.  Nbbleborovghj  2  Greene,  121 ;  Moses  v. 
Price,  8  Am.  609  ;  Roberts  v.  Fisher,  3  Am.  680 ;  Gibson  v.  To- 
bey,  7  Am.  397 ;  13  Vt-  462 ;  26  Vt.  299 ;  29  Vt.  82 ;  81 
Vt.  516. 

8.  T.  Davenport,  for  the  orator,  cited  19  Vt.  463  ;  50  Vt.  345  ; 
lb.  700  ;  lb.  216 ;  53  Vt.  554  ;  lb.  92. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  single  question  presented  for  consideration,  is 
whether  Phebe  Hicks,  the  widow  of  Alonzo  Hicks,  has  a  home- 
stead interest,  or  right,  in  the  premises  covered  by  the  mortgage 


24  BENNINGTON  COUNTY, 

Davenport  o.  Hicks. 

sought  to  be  foreclosed.  She  and  her  husband  went  into  the  oc- 
cupation of  the  premises  in  November,  1859,  and  occupied  them 
as  a  homestead  to  the  time  of  her  husband's  death  in  February, 
1871 ;  and  she  has  so  occupied  them  since  the  last-named  date, 
most  of  the  time.  The  orator's  intestate  had  held  a  mortgage  on 
the  premises,  in  one  form  or  another,  since  1834.  On  November 
5th,  1859,  he  held  a  mortgage  thereon,  a  part  of  which  was  over- 
due, so  that  the  legal  title  had  become  vested  in  said  Denison — 
given  by  Gideon  Hicks  and  William  H.  Hicks.  Gideon  Hicks 
and  William  H.  Hicks  for  a  time  jointly  owned  and  occupied  the 
premises,  subject  to  the  last-named  mortgage,  until  the  decease  of 
Gideon,  May  24, 1859.  Gideon  left  no  property  with  which  to  pay 
his  half  of  the  mortgage  except  the  mortgage  premises.  Alonzo 
Hicks,  Nov.  5th,  1859,  purchased  William  H.  Hick's  half  of  the 
premises ;  and  as  a  part  of  the  consideration  of  the  purchase,  agreed 
to  pay  and  save  William  harmless  from  his  half  of  the  mortgage  debt. 
Alonzo  was  appointed  administrator  on  the  estate  of  Gideon  ;  and, 
having  been  duly  licensed  thereto  by  the  Probate  Court,  by  an 
administrator's  deed,  on  the  2d  day  of  October,  1861,  conveyed 
the  premises  to  said  Denison.  Denison  at  the  same  time  execu- 
ted a  quit-claim  deed  of  the  same  premises  to  Alonzo,  who  there- 
upon executed  his  notes  to  the  intestate  for  the  aggregate  sum  of 
one  thousand  dollars,  and  secured  their  payment  by  the  mortgage 
sought  to  be  foreclosed.  This  statement  renders  it  apparent  that 
the  mortgage  under  consideration  was  given  to  secure  the  pay- 
ment of  part  of  the  purchase  money  which  was  to  be  paid  by 
Alonzo  Hicks  for  the  premises.  About  one  half  of  the  mortgage 
debt  was  for  his  purchase  of  Gideon  Hicks's  half  of  the  premises 
through  the  conveyances  just  named,  and  the  rest  was  for  what  he 
had  agreed  to  pay  to  Mr.  Denison  in  his  purchase  of  the  other  half  of 
William  H.  Hicks,  November  5th,  1859.  The  whole  considera- 
tion for  the  mortgage  moved  from  the  intestate  ;  for  on  the  same 
2d  day  of  October,  1861,  he  discharged  the  mortgage  on  the  prem- 
ises, given  him  by  Gideon  Hicks  and  William  H.  Hicks,  which 
ante-dated  the  purchase  by  Alonzo  from  William  H.  Hicks. 
Being  given  to  secure  the  payment  of  a  part  of  the  purchase  money 
of  the  mortgage  premises,  the  mortgage  could  be  executed  by 
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AIoDzo  alone,  and  did  not  require  the  signature  of  his  wife  Phebe 
Hicks,  to  convey  the  homestead  right  or  interest.  These  consid- 
erations affirm  the  decree  of  the  Court  of  Chancery,  without  con- 
sidering the  two  other  grounds,  on  which  the  orator  claims  the 
decree  should  be  affirmed. 

The  decree  of  the  Court  of  Chancery  is  affirmed,  and  the  cause 
remanded. 


C.  AMIDON  AND  WIFE  v.  D.  C.  HOSLEY. 

1.  In  an  attempt  to  impeach  a  witness,  evidence  of  what  his  repatation  was  juit  he- 
fore  the  suit  VKU  commenced  is  admissible  to  determine  his  preeent  character. 

1  If  the  reports  as  to  his  repatation  arose  oat  of  the  pending  controversy,  this  fact 
would  materially  lessen  the  weight  of  the  testimony. 

Jury  trial,  at  the  June  Term,  1881,  Vbazby,  J.,  presiding. 
Verdict  and  judgment  for  plaintiff.  The  case  appears  in  the 
opinioir. 

Burton  f  Muman  and  J.  Q.  Martin^  for  the  plaintiffs. 
Martin  ^  Eddy^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  But  one  question  is  presented  in  this  case :  the  de- 
fendant introduced  witnesses  to  impeach  the  reputation  of  the 
plaintiff  Nancy  for  truth  and  veracity  ;  and  their  evidence  tended 
to  show,  that  it  had  been  acquired  since  the  commencement  of  the 
controversy  between  the  parties,  and  since  this  suit  was  brought ; 
and  testimony  had  been  given  that  since  the  controversy  and  suit 
had  begun,  there  had  been  a  great  deal  of  talk,  that  Nancy's  rep- 
utation for  truth  was  not  good.  The  plaintiff  then  asked  of  a  wit- 
ness the  question,  /'  Up  to  the  time  this  suit  was  brought,  what 
was  Nancy's  reputation  for  truth  and  veracity  as  compared  with 
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that  of  people  in  general  ?"  Tbe  court,  against  the  defendant's 
objection,  admitted  the  evidence,  and  this  it  is  insisted  was  error. 
The  object  of  the  impeachment  of  a  witness,  is  to  determine 
how  much  credit  shall  be  given  to  the  testimony,  at  the  time  it  is 
given  ;  what  is  his  then  present  character  for  truth  ;  and  a  found- 
ation for  such  evidence  must  first  be  laid  by  showing  that  the  wit- 
ness has  a  reputation,  that  there  is  a  common  report  as  to  bis 
veracity ;  and  to  determine  this,  it  is  proper  to  show  its  extent, 
how  it  originated,  and  what  originated  it,  whether  in  the  transac- 
tion out  of  which  the  controversy  arose,  or  independent  of  it.  If 
from  the  controversy  itself,  and  since  it  commenced,  its  force  and 
weight  would  be  materially  lessened.  It  has  been  held  that  opin- 
ions based  upon  reports  circulated,  afber  the  litigation  commenced, 
could  not  be  used  in  impeachment ;  that  the  reputation  must  be 
one  that  existed  before  the  suit  was  brought.  Reid  v.  Reidj 
17  N.  J.  Eq.  101 ;  but  in  this  State,  in  Sterling  v.  St&rling,  41 
Yt.  80,  objection  was  made  to  the  introduction  of  evidence  relat- 
ing to  the  reputation  of  the  plaintiff,  since  the  controversy  in  ques- 
tion arose ;  and  the  court  held  it  admissible.  Peck,  J.,  remark- 
ing that  the  reasons  urged  against  its  admissibility  went  far  to 
detract  from  its  weight  and  damaging  effect,  and  should  be 
guarded  by  proper  instructions  to  the  jury  as  to  the  force  to  be 
given  to  it.  If  evidence  of  reputation  based  upon  reports  circu- 
lating immediately  after  the  controversy  began  is  admissible,  we 
see  no  reason  why  evidence  based  upon  those  just  before  it,  is  not 
proper,  and  indeed  the  most  effective,  in  determining  the  ques- 
tion. In  Massachusetts  the  same  question  arose,  and  the  court 
say :  '^  The  witnesses  whom  the  defendant  called  to  impeach 
Stone,  having  testified  that  his  reputation  for  truth  was  good  until 
the  time  of  his  failure  and  bad  since,  we  think  both  parts  of  their 
testimony  were  properly  submitted  to  the  consideration  of  the 
jury.''  Quinsigamond  Bank  v.  Hobbsy  11  Gray,  250.  The  case 
relied  upon  by  the  defendant  is  Willard  v.  Qoodenaughy  30  Yt. 
393.  In  that  case  a  distinct  proposition  was  made  to  show  the 
character  of  the  defendant  for  truth  fifteen  years  before  the  trial, 
and  disconnected  with  the  examination  of  the  witness  as  to  then 
present  character.    In  our  opinion  the  evidence  was  properly  ex- 
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claded ;  but  the  reasoniDg  of  the  learned  judge  (Barrett)  who 
delivered  the  opinion,  we  think  is  conclusive  in  favor  of  the  rul- 
ing of  the  court  below  in  this  case.     It  is  unnecessary  to  quote 
from  the  opinion  in  that  case,  q.  v.,  p.  897. 
Let  the  judgment  be  afiSrmed. 


J.  M.  MOORE  V.  G.  A.  McMILLAN. 
Insolvent  Act.      $300  Clause. 

1.  The  petitioner  gave  his  note  to  the  creditor  while  both  were  residents  of  New  Tork. 

A  judgment  rendered  apon  sach  note  in  Vermont,  although  its  maker  was  liy- 
ing  here  at  the  time  of  its  rendition,  is  not  a  debt  contracted  by  an  inhabitant 
of  this  State,  within  the  meaning  of  the  $300  section  of  the  insolvent  act.— R. 
L.  8.  1790. 

2.  In  this  case  the  creditor  levied  his  execution  on  the  debtor's  real  estate,  and  al- 

though the  time  for  redemption  had  not  expired,  the  title  is  treated  as  vesting 
at  once  in  the  creditor,  and  was,  to  the  amount  of  its  value,  a  payment  on  the 
judgment;  and  the  balance,  with  the  other  debts  of  the  petitioner,  did  not  ex- 
ceed the  $300,  which  was  necessary  to  bring  him  within  the  provisions  of  the 
act. 
a  Insolvent  act,  $300  clause,  R.  L.  s.  1790;  also,  R.  L.  ss.  1566, 1578,  as  to  the  effect 
of  levy  of  execution  on  real  estate, — construed. 

Appeal  from  the  Court  of  Insolvency.  Heard  on  an  agreed 
statement,  at  the  June  Term,  1881,  Ybazet,  J.,  presiding.  The 
court  decided  that  the  judgment  of  the  Court  of  Insolvency  be  re- 
versed, and  the  petition  be  dismissed.  The  case  appears  in  the 
opinion. 

E.  K.  Fowler  J  for  the  petitioner. 

Burton  ^  Munson^  for  the  creditor. 

The  opinion  of  the  court  was  delivered  by 
Boss,  J.    This  is  an  appeal  from  the  decree  of  the  Court  of  In- 
solvency adjudging  the  petitioner,  J.  M.  Moore,  to  bean  insolvent 
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on  his  own  petition.  The  statute,  R.  L.  s.  1790,  provides  :  ^^  An 
inhabitant  of  this  State  owing  debts  exceeding  the  amount  of  three 
hundred  dollars,  contracted  while  such  inhabitant,  which  he  is 
unable  to  pay,  may  apply  by  petition,"  &c.  The  question  to  be 
decided  is,  whether  the  petitioner  J.  M.  Moore  is  within  the  spe- 
cification of  the  foregoing  provision  of  the  statute  in  respect  to  the 
amount  of  his  indebtedness  at  the  time  he  filed  his  petition  to  be 
adjudged  an  insolvent.  He  became  an  inhabitant  of  this  State  in 
the  spring  of  1880,  since  which  time  he  had  contracted  debts  to 
the  amount  of  $180  and  no  more.  Before  becoming  an  inhabitant 
of  this  State  he  had  resided  in  the  State  of  New  York ;  and  while 
residing  there  had  contracted  a  debt  to  the  appellant,  which  was 
evidenced  by  the  petitioner's  note,  on  which  note  the  appellant 
brought  a  suit  November  10, 1880,  and  therein  obtained  judgment 
at  the  December  Term  of  the  Bennington  County  Court  for  1880, 
for  $603.76,  damages  and  costs.  December  31,  1880,  the  appel- 
lant caused  to  be  levied  on  the  real  estate  of  the  petitioner,  an 
execution  issued  on  said  judgment,  for  the  full  amount  thereof 
except  $96.48.  The  petition  was  filed  in  the  Court  of  Insolvency 
January  4, 1881.  The  real  question  for  consideration  is,  whether 
this  judgment  is  a  debt  contracted  by  the  petitioner  while  an  inhab- 
itant of  this  State  within  the  meaning  of  the  statute,  so  that 
he  has  the  right  to  have  it  reckoned  in  his  favor  in  sup- 
port of  his  petition  ?  If  so,  the  petition  should  be  sustained ;  if 
not,  it  should  be  dismissed.  The  debt  or  obligation  of  the  peti- 
tioner was  for  the  payment  of  money.  It  was  originally  con- 
tracted while  the  petitioner  was  an  inhabitant  of  the  State  of  New 
York.  It  was  there  he  incurred  the  obligation,  or  contracted  to 
pay  it,  and  by  his  note  promised  to  discharge  it.  The  note  was 
but  the  evidence  of  the  debt  or  obligation  thus  contracted.  But 
it  is  contended  that  the  appellant,  by  coming  into  this  State  while 
the  petitioner  was  an  inhabitant  of  this  State,  by  bringing  a  suit 
upon  the  note,  and  by  obtaining  judgment  thereon,  made  it  a  debt 
contracted  while  the  petitioner  was  an  inhabitant  of  this  State ; 
that  the  judgment  is  a  contract,  of  a  higher  nature  than  the  note, 
and  in  which  the  note  became  merged.  All  money  judgments  are 
contracts  in  the  broadest  sense  of  that  term,  which  includes  con- 
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tracts  expreis  and  implied.  It  was  so  held  in  Sawyer  et  aL  y. 
VilaSy  19  Yt.  48,  which  is  relied  on  by  the  petitioner.  Bat  the 
statute  under  consideration  in  that  case,  (the  statute  exempting 
the  body  from  arrest,)  in  terms  included  implied  as  well  as  esp* 
prete  contracts.  The  law  implies  a  promise  or  contract  by  a 
party  against  whom  a  court,  having  jurisdiction,  has  rendered  a 
judgment  for  the  payment  of  a  sum  of  money,  to  pay  the  sum  thus 
adjudged  to  be  due  from  him,  although  the  judgment  arose  in  an 
action  of  tort,  or  although  the  party  never  made  any  promise,  or 
entered  into  any  contract  to  pay  the  same,  and  has  resisted  the 
adjudication  to  the  utmost.  By  an  implied  promise  or  contract 
in  such  a  case,  it  is  not  meant  that  the  party  against  whom  the 
judgment  has  been  rendered,  has  made  any  promise,  or  entered 
into  any  contract  to  pay  the  same ;  but  that  it  has  been  conclu- 
sively determined  that  he  is  under  a  duty  or  obligation  to  pay  the 
sam  so  ascertained  to  be  due,  and  the  law  enforces  payment 
thereof  just  as  though  he  had  promised,  or  contracted  to  pay  the 
same.  The  judgment  itself  is  evidence  of  the  obligation  or  duty, 
and  it  may  show,  as  in  the  present  case,  that  that  obligation  or 
duty  arose  out  of  a  contract,  or,  it  may  show  that  it  had  its  origin 
in  a  tort  or  neglect.  Whichever  way  the  duty  or  obligation  had 
its  origin,  the  law  enforces  it  by  implying  a  promise,  or  contract 
to  pay  the  same.  If  the  note  given  in  New  York  became  merged 
in  the  judgment  recovered  by  the  appellant,  as  is  urged  by  the 
counsel  for  the  petitioner,  and  as  is  generally  held,  the  contract 
or  promise  of  the  petitioner  to  pay  the  sum  ascertained  by  the 
judgment  to  be  due  from  him  to  the  appellant,  is  an  implied  one, 
and  not  a  promise  or  contract  in  fact  at  all.  If  it  should  be  held 
that  the  note  is  not  merged  in  the  judgment,  and  that  the  judg- 
ment is  only  a  higher  kind  of  evidence  of  the  debt  which  was  evi- 
denced by  the  note,  because  of  having  been  judicially  ascertained 
and  determined,  then  the  debt  would  still  remain  one  contracted 
by  the  petitioner  while  an  inhabitant  of  New  York.  Hence, 
whether  the  judgment  is  regarded  as  having  merged  the  note,  or 
the  reverse,  it  does  not  evidence  a  debt  which  the  petitioner,  in 
fact,  contracted  while  an  inhabitant  of  this  State.  The  language 
of  the  statute,  *^  An  inhabitant  of  this  State  owing  debts  .... 
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contracted  while  such  inhabitant "  would  seem  to  require  debts 
which  the  petitioner  had  voluntarily ^  and  expresslt/  contracted j  and 
not  merely  such  duties,  or  obligations,  as  the  law  enforces  as  con- 
tracts, by  implying  a  promise^  or  contract,  to  discharge  the  same, 
when  in  fact,  no  contract  or  promise  exists.  We  do  not  think  this 
judgment  was  a  debt  contracted  by  the  petitioner  while  an  inhabit- 
ant of  this  State  within  the  meaning  of  the  statute. 

But  were  it  so  regarded  on  January  4,  1881,  when  the  peti- 
tioner filed  his  petition  in  the  Court  of  Insolvency,  the  judgment 
had  all  been  paid  and  satisfied,  by  the  levy  and  set-off  of  the  peti- 
tioner's real  estate  except  as  to  the  sum  of  $96.48.  An  inspec- 
tion of  the  provisions  of *the  statute  in  regard  to  the  levy  and  set- 
off of  real  estate  in  satisfaction  of  an  execution,  (R,  L.  sees.  1565 
to  1578,)  shows  very  clearly  that  the  title  to  the  real  estate  is 
treated  as  vesting  at  once,  and  by  virtue  of  the  set-off  to  the  ex- 
tent of  the  value  of  the  real  estate  set  off,  and  the  judgment  debt 
is  regarded  as  so  far  satisfied  and  paid.  It  is  true  there  is  a  pro- 
vision by  which  the  execution  creditor  is  not  to  take  possession  of 
the  real  estate  set  off,  for  six  months,  and  the  execution  debtor 
has  the  right  during  that  time  to  redeem.  But  it  is  only  a  right 
of  redemption  which  he  has.  If  he  fail  to  exercise  this  right,  the 
rents,  issues  and  profits  of  the  real  estate  set  off  for  the  six  months 
belong  to  the  creditor.  If  he  redeem,  the  money  paid  by  him 
takes  the  place  of  the  real  estate  set  off  in  satisfying  the  indebted- 
ness for  which  it  is  set  off.  In  either  case  the  debt  is  satisfied  to 
the  extent  of  the  value  of  the  real  estate  set  off.  The  unsatisfied 
balance  of  the  judgment,  adfled  to  the  debts  contracted  while  the 
petitioner  was  an  inhabitant  of  this  State,  are  not  sufficient  in 
amount  to  bring  the  petitioner  within  the  provisions  of  the  act. 

On  both  grounds  the  judgment  of  the  County  Court  dismissing 
the  petition  is  affirmed,  and  ordered  to  be  certified  to  the  Court 
of  Insolvency. 
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•EDWARD  ROBERTS  t;  E.  J.  HAWLEY. 

Hie  plaintiff's  tenant  had  been  on  hie  farm  for  several  yeats  under  a  lease  providing 
that "  all  additions  to  stock  on  the  farm  by  purchase  or  otherwise  shall  remain 
as  security,"  ftc. ;  and  while  there  he  became  the  owner  of  seven  yearlings, 
which  he  sold  to  the  defendant  with  a  right  to  redeem.  The  plaintiff  sent  a 
check  endorsed  by  himself,  to  his  tenant  to  pay  the  defendant's  claim ;  but  by 
some  arrangement  between  the  tenant  and  defendant  it  was  applied  on  an  old 
debt  due  from  the  tenant  to  the  defendant  When  the  yearlings  became  cows, 
the  defendant,  instead  of  enforcing  his  claim,  rented  them  to  the  tenant. 
The  plaintiff,  after  sending  the  check,  supposing  defendant's  lien  had  been 
paid,  purchased  the  tenant's  interest.  Afterwards  the  cattle  were  destroyed  by 
fire.  Bef6re  the  fire,  each  (plaintiff  and  defendant)  claimed  to  be  the  owner; 
but  q^ter  it,  each,  that  the  other  was.  Beldy  that  the  check  paid  the  defend- 
ant's claim;  that  the  plaintiff  could  not  recover  for  it  thus  misapplied;  that  the 
cattle  belonged  to  the  plaintiff;  and  that  he  could  not  recover  for  their  keeping 
or  use;  but  that  he  oonld  for  other  yearling$  taken  by  the  defendant 

Heard  at  the  June  Term,  1880,  Veazet,  J.,  presiding,  on  the 
report  of  a  referee.  The  court  ruled,  pro  forma,  that  the  defend- 
ant was  entitled  to  recover  $86.19.  The  action  was  assumpsit,  with 
no  pleas  filed  in  the  case.  The  plaintiff  had  rented  his  farm  and 
personal  property  on  it  to  a  tenant  with  the  following  condition 
in  the  lease : 

**  The  right  to  use  grain,  bay,  potatoes,  &c.,  is  conceded  to  the  party  of 
the  second  part,  and  also  to  change  or  swap  horses  and  cattle,  ftc,  with 
the  consent  of  the  party  of  the  first  part;  but  the  full  value  of  all  the  per- 
sonal property  as  a  whole  shall  be  kept  more  than  good,  and  all  additions 
to  stock  on  the  farm  by  purchase  or  otherwise  shall  remain  as  security 
to  party  of  the  first  part,  and  shall  not  be  sold  off  without  bis  consent." 

While  on  the  farm  the  tenant  became  the  owner  of  some  year- 
lings which  he  sold  to  the  defendant,  with  the  right  to  redeem 
them  by  paying  the  defendant  $20  a  head.  The  plaintiff  lived  in 
New  York ;  the  farm  is  in  Manchester,  this  State.  Before  the 
time  had  expired  for  redeeming  the  stock,  the  tenant  wrote  the 
plaintiff*,  requesting  him  to  send  to  the  defendant  $140,  for  the . 
yearlings,  and  take  a  bill  of  sale  of  them  from  him  (defendant) 
to  the  plaintiff.    The  plaintiff  was  a  member  of  the  firm  of  Rob- 

*  Heard  at  the  February  Term,  1881. 
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erts,  Cushman  &  Gompany ;  and  on  receiving  the  letter,  sent  the 
tenant  the  following  check : 

'*  BoBERTS,  Cushman  &  Co.,  No.  5062. 
New  York,  Sept  18, 1873. 
The  American  Exchange  National  Bank  of  the  city  of  New  York,  pay 
to  the  order  of  £.  J.  Hawley,  Esq.,  one  hundred  and  forty  dollars. 

BoBERTB,  Cushman  &  Co." 

This  was  endorsed  by  the  plaintiff. 

There  had  been  dealings  between  the  defendant  and  the  tenant ; 
and  the  defendant  induced  the  tenant  to  deliver  the  check  to  him 
to  be  applied  on  some  other  indebtedness'  due  from  the  tenant  to 
the  defendant ;  and  it  was  so  delivered  and  applied.  As  to  this 
the  referee  reported  as  follows : 

He  told  him  it  was  to  redeem  the  yearlings.  Hawley  asked 
him  whose  money  it  was.  He  said  ^^  It  is  mine  to  redeem  the 
yearlings."  He  then,  at  Hawley's  request,  endorsed  the  check, 
and  Mr.  Hawley  took  it.  Richard  then  asked  Mr.  Hawley  for  a 
bill  of  sale  of  the  yearlings.  Hawley  said  ^^  Come  down  and  we 
will  fix  it  up." 

In  a  few  days  after  this,  Richard  went  to  defendant's,  and  de- 
fendant there  urged  him  to  let  him  apply  the  $140  on  debts  which 
Richard  was  then  owing  to  defendant  and  his  brother  and  to  de- 
fendant's father,  and  to  let  defendant's  lien  remain  as  it  was  upon 
the  cattle  ;  this  was  finally  agreed  to  between  the  defendant  and 
Richard  ;  and  the  money  was  so  applied. 

The  plaintiff  supposed  that  the  check  had  been  applied  to  re- 
deem the  yearlings,  and  did  not  know  to  the  contrary  till  after 
the  fire. 

After  the  check  was  sent  the  tenant  sold  all  of  his  interest  in 
the  yearlings  to  the  plaintiff.  The  bam  on  the  premises,  with 
this  stock,  except  one  which  had  been  sold,  was  burned  on  the 
7th  day  of  April,  1877.  There  was  a  change  of  tenants  on  the 
1st  day  of  November,  1876  ;  but  the  old  tenant,  Richard  Roberts, 
continued  to  make  his  home  on  the  farm  until  about  the  first  of 
April,  1877. 

The  referee  also  reported,  among  other  things,  as  follows : 

Until  the  cattle  were  burned,  plaintiff  and  defendant  each  re- 
garded himself  the  owner  of  the  cattle. 
The  defendant  had  no  knowledge  of  the  sale  or  bill  of  sale  from 
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Richard  to  the  plaintiff  dated  October  80,  1873,  until  after  the 
cattle  were  burned. 

Six  of  the  yearlings  became  cows  in  the  spring  of  1874,  and  • 
Hawley  hired  them  out  to  Richard  the  years  1874-6  and  1876. 
In  1875  he  sold  four  of  them  to  Mr.  HoUister,  and  took  them  back 
in  the  fall.     Richard  had  the  income  of  them  that  year. 

During  all  the  time  that  Richard  Roberts  was  on  said  farm  he 
was  in  the  habit  of  hiring  cows  of  the  defendant  and  others  and 
having  the  same  in  his  possession  on  said  premises,  keeping  a  cow 
through  the  year  and  returning  a  yearling  for  its  use.  Defendant 
received  from  said  Richard  Roberts,  from  time  to  time,  while  he 
was  on  said  pi'emises  and  renting  said  cows  of  defendant,  four  or 
five  yearlings  as  the  rent  of  said  cows.  All  the  cattle  delivered 
to  defendant  by  Richard  Roberts  during  the  time  he  occupied  the 
premises  were  in  return  for  the  rent  of  said  cows. 

It  did  not  appear  that  there  was  any  agreement  that  the  de- 
fendant should  receive  the  offspring  of  his  cows,  or  that  he  did  in 
fact  receive  the  offspring  of  his  cows. 

After  the  barn  was  burned  six  yearlings  on  said  premises  were 
taken  by  Christopher  Roberts,  the  last  tenant,  to  one  Sherwin  to 
be  kept.  A  few  days  after  the  defendant  took  and  drove  them 
away.  One  of  them  was  the  offspring  of  a  cow  which  Richard  had 
leased  of  the  defendant,  and  which  was  on  the  farm  at  the  time 
Richard  left  it.  One  other  was  the  offpring  of  one  of  the  six 
yearlings  which  Richard  sold  to  defendant  in  1873,  aforesaid. 

At  the  time  the  plaintiff  sent  the  check  of  $140,  as  hereinbefore 
stated,  he  charged  it  in  account  to  Richard  Roberts. 

It  was  worth  to  keep  the  six  cows,  from  November  1, 
1876,  to  April  7, 1877,  over  and  above  their  use,  $90.00 

Interest  on  the  same  from  April  7, 1877,  to  June  7, 1880,     17.10 

The  six  yearlings  taken  from  Sherwin's  by  the  defend- 
ant after  the  fire  as  hereinbefore  stated  were  worth  at  the 
time  they  were  taken,  ten  dollars  per  head,  60.00 

Interest  from  April  16, 1877,  to  June  7, 1880,  11.32 

At  the  time  the  plaintiff  leased  the  farm  and  stock  to 
Christopher  Roberts  on  the  1st  of  November,  1876,  he 
leased  a  cow  that  belonged  to  the  defendant  which  Chris- 
topher afterwards  sold — ^she  was  worth  at  the  time,  30.00 

The  use  of  the  six  cows  in  1874,  1876  and  1876,  was 
worth  sixty  dollars  per  year,  180.00 

Interest,  ^  46.21 

This  cow  was  one  of  the  cattle  included  in  the  sale  from 
8 
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Richard  to  plaintiff  on  the  1st  of  November,  1876,  and 
plaintiff  supposed  it  was  a  cow  that  belonged  on  the  farm. 

If  from  the  foregoing  facts  the  court  should  be  of  the 
opinion  that  the  plaintiff  is  entitled  to  recover  for  the 
amount  of  the  check  of  $140,  then  I  find  that  he  should 
recover  interest  thereon  from  October  1,  1878,  $56,16 

If  the  court  should  be  of  opinion  that  in  addition  to 
the  check  the  plaintiff  is  entitled  to  recover  for  the  keep- 
ing of  the  six  cows  from  November  1,  1876,  to  April  7, 
1877,  and  the  interest  thereon,  there  should  be  added  the 
sum  of  107.10 

And  if  in  addition  to  the  above  for  the  six  yearlings 
taken  from  Sherwin's  in  1877,  with  interest,  then  there 
should  be  further  added  the  sum  of  71.32 

From  whatever  sum  the  plaintiff  recovers  there  should  be  do- 
ducted  the  sum  of  $36.19,  for  the  cow  belonging  to  the  defendant, 
sold  by  Christopher,  and  interest. 

If  from  the  foregoing  facts  the  court  should  be  of  opinion  that 
the  plaintiff  is  not  entitled  to  recover  for  any  of  the  sums  named, 
then  I  find  for  the  defendant  to  recover  the  sum  of  $36.19  above 
stated,  and  its  costs." 

Miner  ^  Fenn,  for  plaintiff. 

Burton  ^  Mumony  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

RoTGE,  J.  It  appears  by  the  lease,  dated  August  21st,  1873, 
which  is  referred  to,  that  the  seven  yearlings  in  controversy  were 
included  with  the  other  personal  property  then  on  the  farm  owned 
by  the  plaintiff,  that  was  then  leased  by  the  plaintiff  to  Richard 
Roberts.  Richard  was  to  have  the  use  of  the  farm  and  personal 
property  for  his  own  benefit,  upon  the  terms  stipulated  in  the 
lease,  during  its  continuance.  The  expense  of  keeping  them 
would  have  to  be  borne  by  Richard,  and  whatever  profit  might 
result  from  keeping  them  would  belong  to  him.  The  plaintiff  had 
no  such  interest  in  them  as  would  give  him  the  right  to  charge  the 
defendant  for  their  keeping  or  use. 

Before  the  expiration  of  the  time  within  which  Richard,  under 
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his  contract  with  the  defendant,  had  the  right  to  redeem  the  year- 
lings, Richard  sold  all  his  interest  in  them  to  the  plaintiff. 

The  payment  to  Hawley  by  the  check  was  a  payment  of  his 
claim,  for  the  security  of  which  he  held  a  lien  upon  the  yearlings, 
and  the  plaintiff's  property  in  them  thas  became  absolute,  and  not 
subject  to  be  divested  by  any  arrangement  between  Richard  and 
the  defendant. 

The  report  does  not  find  expressly  that  the  six  yearlings  that 
were  on  the  place  at  the  time  the  barn  was  burned,  and  which 
were  taken  to  Sherwin's  to  be  kept,  and  were  subsequently  taken 
and  driven  away  by  the  defendant  were  the  property  of  the  plain- 
tiff, and  on  the  place  at  the  time  Christopher  Roberts  took  posses- 
sion under  the  verbal  lease  on  the  1st  of  November,  1876.  But 
from  what  is  found,  it  is  fairly  inferrible  that  such  was  the  fact. 
Bat  without  any  such  affirmative  finding,  the  plaintiff's  possession 
is  sufficient  title  to  enable  him  to  maintain  this  action  against  the 
defendant. 

The  judgment  is  reversed,  and  judgment  rendered  on  the  report 
for  plaintiff  to  recover  the  sum  of  $60,  being  the  value  of  the  six 
yearlings  taken  by  the  defendant,  with  interest  thereon  from  the 
15th  of  April,  1877,  less  the  sum  of  $30,  being  the  value  of  the 
cow  which  the  plaintiff  appropriated  to  his  own  use,  and  interest 
thereon  since  the  first  day  of  November,  1876. 
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R.  W.  BENNETT,  Admr.  op  SEVILLA  C.  GREEN8LIT  v.  WM. 
CAMP,  ELIJAH  GREENSLIT  AND  H.  W.  POTTER. 

[In  Chancbbt.] 

Cloud  upon  Title  Removed .     Lease  and  Assignment  set  Aside. 

Property  of   Wife  to  pay  her  Debts.     Evidence.     Trust. 

Tenant  by  the  Curtesy. 

Certain  premues  were  leased  to  the  defendant  6.,  hoBband  of  the  orator's  intestate, 
for  one  thousand  years,  for  an  annual  rental,  with  the  right  to  purchase  the 
reversion  for  $200.  After  improvements  had  been  made,  6.  by  an  assignment 
absolute  on  its  face,  but  really  to  secure  fhe  payment  of  $300,  transferred  the 
lease  to  defendant  C.  The  lease  and  transfer  were  duly  recorded.  The  intes- 
tate paid  the  $200,  and  $900,  out  of  her  own  property  ;  and  the  premises  were 
conveyed  to  her  by  an  heir  of  the  lessor  by  warrantee  deed.  After  this  the 
husband  and  wife  occupied  a  part  of  the  premises  ;  she  rented  a  part,  collected 
the  rent,  &c.,  both  treatiug  the  entire  property  as  hers,  and  the  leasehold  as 
meiged  in  the  reversion.  On  paying  she  took  the  lease  and  kept  it  till  her  de- 
cease, and  it  was  found  among  her  papers.  C,  although  he  did  not  claim  to 
have  any  interest  in  it,  transferred  the  lease,  without  consideration,  to  the 
defendant  P.,  who  took  possession  of  the  premises.  At  the  time  of  the  last 
transfer  the  orator  was  about  proceeding  to  sell  the  premises  to  pay  the  debts 
allowed  by  the  commissioners  against  the  intestate's  estate,  &c.    Held, 

1.  That  the  orator  is  entitled  to  have  the  lease  and  the  last  transfer  set  aside  and  de- 

clared null  and  void,  as  an  existing  cloud  upon  the  title. 

2.  The  declarations  of  the  husband,  he  being  the  real  party  defendant,  to  the  effect 

that  the  entire  estate  belonged  to  the  wife,  are  admissible;  also,  those  of  the 
wife  herself,  in  her  own  favor,  when  accompanying  some  act  in  regard  to  the 
premises,  and  as  explanatory  and  characterizing  the  act,  and  to  show  that  she 
claimed  to  own  the  entire  estate  to  the  knowledge  of  the  husband. 

3.  When  a  husband  furnishes  money  to  purchase  real  estate  and  takes  the  deed  to  his 

wife,  no  trust  is  presumed  to  result  therefrom  in  his  f^vor  ;  but,  rather,  that  he 
intended  to  settle  so  much  property  upon  her. 

4.  The  appointment  of  an  administrator ;  and  the  allowance  of  claims  against  an 

estate,  are  questions  for  the  Probate  Court ;  and  its  determinatlonB  thereon, 
unappealed  from,  are  binding  upon  the  Court  of  Chancery  and' the  Supreme 
Court 

6.  The  right  to  occupy  as  tenant  by  the  curtesy  is  subject  to  be  defeated  by  the  neces- 
sity of  a  sale  of  the  real  estate  to  pay  the  wife's  debts. 

a  R.  L.  s.  2229,  curtesy  ;  ss.  2166,  2168,  selling  real  estate  to  pay  debts  of  the  estate— 
construed. 

Heard  at  the  December  Term,  1881.      Veazbt,  Chancsellor, 
proformay  sustained  the  motion  of  the  defendants  to  strike  out 
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certain  portions  of  the  orator's  testimony  ;  and  dismissed  the  bill. 
The  case  appears  in  the  opinion. 

T.  Sibley  and  Jame%  B.  Meaeham^  for  the  orator,  cited  50  Yt. 
1 ;  85  Yt.  208  ;  47  Yt.  868 ;  17  Yt.  455 ;  45  Yt.  187. 

H.  A.  Harmon^  for  the  defendants. 

Declarations  of  a  party  in  possession  of  land  are  competent  as 
against  those  claiming  the  land  nnder  him,  but  only  to  show  the 
character  of  his  possession  and  by  what  title  he  holds,  but  not  to 
sustain  or  to  destroy  record  title.  Jackson  v.  Mc  Vey^  15  Johns. 
234 ;  Jackson  v.  MUler,  6  CoV.  751 ;  PiU  v.  Wilder,  1  N.  T. 
525  ;  Qibney  v.  Matchay,  84  N.  Y.  801 ;  Bodge  v.  Freedman's 
Bank,  93  U.  S.  (888). 

If  this  case  were  so  strong  as  that  of  one  who  had  advanced 
money  upon  the  faith  of  a  represented  ownership,  the  plaintiff 
should  aver  and  prove  that  the  conveyance  he  wishes  to  set  aside 
was  not  known  to  him  at  the  time  of  the  purchase  ;  that  the  de- 
fendant withheld  or  concealed  from  him  the  knowledge  of  the 
same ;  and  he  should  set  forth  facts  showing  how  it  was  the  duty 
of  the  defendant  to  disclose  the  true  state  of  the  title  ;  and  the 
plaintiff  should  deny  all  notice,  actual  or  constructive,  of  the  prior 
claim  in  the  most  decided  manner,  and  should  aver  and  prove  his 
own  innocence  fully  and  explicitly.  Arnott  v.  Biscoe,  1  Yesey, 
95 ;  Bodman  v.  L  Bundy,  1  Yern.  179 ;  Frost  v.  Beekman,  1 
Johns.  Ch.  802  ;  Denning  v.  Smith,  3  Johns.  Oh.  845 ;  Brinkerhoff 
V.  Landing,  4  Johns.  Ch.  65. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  From  the  evidence  and  concessions,  it  appears,  that 
in  May,  1849,  Jonathan  Pratt,  the  then  owner  of  the  premises  in 
controversy,  leased  them  for  one  thousand  years  to  the  defendant, 
Elijah  Greenslit,  at  an  annual  rental  of  f  12,  covenanting  in  the 
lease  to  convey  the  reversion  for  $200  ;  that  in  1852,  after  mov- 
ing a  house  upon  the  premises  and  fitting  it  up,  Elijah  Greenslit,  by 
an  assignment  absolute  on  its  face,  but  really  to  secure  the  pay- 
ment of  9300,  transferred  the  lease  to  the  defendant,  William 
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Camp,  his  son-iu-Iaw ;  that  the  lease  and  transfer  were  duly 
recorded ;  that  May  23d,  1865,  W.  H.  Pratt,  one  of  the  heirs 
of  Jonathan  Pratt,  was  paid  the  sum  of  ^200,  by  the  intestate 
Sevilla  C.  Greenslit,  and  conveyed  the  premises  to  her  by  a 
warrantee  deed,  which  purported  to  convey  the  entire  title  to 
the  premises ;  that  a  year  or  two  previous  to  this  last  convey- 
ance the  intestate  had  paid  the  last  of  the  $300  to  secure  the  pay- 
ment of  which  William  Camp  held  a  transfer  of  the  lease,  and 
she  then  took  the  lease  into  her  possession  and  kept  it  till  her  de- 
cease, in  October,  1874.  It  was  understood  when  W.  H.  Pratt 
conveyed  to  her  that  she  had  paid  up  William  Camp,  and  held  the 
lease.  Ever  after  receiving  the  deed  from  Pratt,  the  intestate 
claimed  to  own  the  premises  in  her  own  right,  and  her  husband 
Elijah  acquiesced  therein,  and  when  he  said  anything  about  them 
acknowledged  her  title  to  them.  Soon  after  the  lease  of  1849, 
Elijah  Greenslit  with  Sevilla  C,  his  wife,  went  into  the  occupancy 
of  the  premises,  they  occupying  a  part  of  the  house  and  renting  a 
part  most  of  the  time,  until  her  decease.  After  she  received  the 
deed  from  W.  H.  Pratt  she  did  the  renting,  collected  and  had  the 
rents  ;  bought  another  building  and  caused  it  to  be  moved  upon  a 
part  of  the  premises,  and  sold  off  that  part  of  the  premises  with 
the  building ;  and  exercised  such  acts  as  an  absolute  owner  would 
exercise  until  her  decease  in  1874.  After  her  decease  the  orator 
was  appointed  administrator  on  her  estate,  and  claims  to  the 
amount  of  over  three  hundred  dollars  were  allowed  against  it ; 
and  the  orator  was  about  proceeding  to  sell  the  premises  to  pay 
the  debts  and  expenses  of  administration,  and  close  the  adminis- 
tration, when  the  old  lease  was  found  among  her  papers ;  and 
William  Camp,  to  whom  it  had  been  transferred,  although  he  did 
not  claim  then  to  have  any  interest  in  the  lease,  was  prevailed  upon 
to  transfer  it  to  the  defendant,  Henry  J.  Potter,  who  took  possession 
of  the  premises  under  the  lease,  and  has  since  held  possession 
thereof.  Potter  did  not  pay  anything  for  the  transfer,  and  only  holds 
the  premises  in  trust  for  the  benefit  of  Elijah  Greenslit.  It  is  to  set 
aside  this  last  conveyance  to  Potter,  and  to  have  the  lease  declared 
null  and  void  as  against  the  title  of  the  intestate  that  the  bill  is 
brought.    The  intestate  was  a  saving,  thrifty  person,  who,  with 
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the  consent  and  acquiescence  of  her  husband,  by  her  labor,  trad- 
ing, and  other  ways,  acquired  property,  which  he  allowed  her  to 
keep,  use  and  treat  as  her  separate  property.  With  this  property 
she  paid,  in  part,  or  in  whole,  for  the  reversion  in  the  premises, 
and  to  discharge  the  lease  from  its  pledge  and  transfer  to  William 
Camp.  Elijah  Greenslit,  her  husband,  was  not  particularly  thrifty, 
and  worked,  most  of  the  time,  for  a  company  whose  business  took 
him  away  from  home  considerably.  After  she  received  her  deed 
from  W.  H.  Pratt  no  rent  was  ever  paid  to  her,  nor  were  the  two 
estates  in  the  premises,  the  leasehold  and  the  reversion,  attempted 
to  be  kept  up,  between  her  and  her  husband  ;  but  she  claimed  to 
have  and  was  treated  by  him  as  having  the  entire  estate.  These 
are  the  principal  facts  which  are  established  by  the  evidence, 
which  we  think  is  admissible.  We  do  not  think  that  the  defend- 
ants are  entitled  to  have  suppressed,  or  expunged,  all  the  testi* 
mony  included  in  their  motion.  The  declarations  of  the  intestate 
in  her  own  favor,  are  inadmissible  except  when  accompanying  some 
act  in  regard  to  the  premises,  and  as  explanatory  and  character- 
izing the  act,  and  except  also  to  show  that  she  claimed  to  own  the 
entire  estate  in  the  premises  to  the  knowledge  of  the  husband. 
The  declarations  of  the  husband,  he  being  the  real  party  defend- 
ant, to  the  effect  that  the  entire  estate  belonged  to  the  intestate 
were  admissible  to  show  how  he  regarded  the  leasehold  estate 
after  the  lease  came  into  her  possession.  There  is  a  provision  in 
the  lease,  by  which,  if  the  rent  should  remain  unpaid  for  thirty 
days  after  it  became  due,  the  lease  became  forfeited  to  the  lessor, 
his  heire,  or  assigns.  By  the  deed  from  W.  H.  Pratt,  the  intes- 
tate became  possessed  of  the  reversion  in  the  premises,  and  the 
rent  became  due  to  her  from  year  to  year,  and  should  have  been 
paid  when  due,  if  the  lessee,  or  those  who  held  the  estate  for  him, 
would  preserve  it.  No  doubt  it  would  have  been  competent  for 
her  to  have  waived  the  payment  of  the  rent,  and  the  forfeiture  of 
the  leasehold  estate  arising  from  such  non-payment.  Hence  it 
became  important,  and  permissible,  to  show  how  she  and  her  hus- 
band treated  the  lease  during  the  nine  or  ten  years  she  was  the 
real  lessor,  and  he,  the  lessee ;  whether  they  treated  it  as  an  ex- 
isting estate,  or  as  forfeited  and  merged  in  the  reversion,  of  which 
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she  was  the  owner.  We  think  the  evidence  clearly  shows  that 
they  both,  daring  all  the  time  she  held  the  title  to  the  reversion, 
treated  the  leasehold  estate  as  merged  in  it,  and  the  lease  itself  as 
not  existing.  Her  title  to  the  reversion  by  force  of  the  W.  H. 
Pratt  deed  is  not  attempted  to  be  impugned,  nor  6ould  it  well  be, 
though  it  were  shown,  as  it  is  not,  that  he  furnished  the  money  in 
whole  or  in  part  with  which  to  purchase  the  reversion.  When  a 
husband  furnishes  money  to  purchase  real  estate  and  takes  the 
deed  to  his  wife,  no  trust  is  presumed  to  result  therefrom  in  his 
favor.  From  such  a  transaction  the  law  presumes  that  the  hus- 
band intended  to  settle  in  advance  so  much  of  his  property  on  his 
wife,  rather  than  that  she  is  to  hold  the  title  in  trust  for  him.  No 
trust  arises  in  his  favor  from  such  a  transaction  unless  it  is  clearly 
shown  that  such  was  the  intention  and  purpose  of  the  parties. 
Bent  V.  Benty  44  Vt.  655. 

The  defendant  Potter,  having  paid  nothing  for  the  transfer  of 
the  lease  to  him  by  Camp,  and  holding  it  for  the  benefit  of  Elijah 
Greenslit,  is  in  no  sense  a  bona  fide  purchaser  thereof.  If  a  bona 
fide  purchaser,  in  other  respects  he  would  be  charged  with  a 
knowledge  of  the  contents  of  the  lease,  and  that  a  forfeiture  of 
the  estate  would  result  from  the  non-payment  of  the  rent.  Hence 
wo  think  on  the  facts  the  orator  is  entitled  to  have  the  transfer 
from  Gamp  to  Potter,  and  the  lease  itself  declared  null  and  void 
as  an  existing  cloud  upon  the  title  of  the  intestate  to  the  premises. 
It  is  contended,  however,  that  the  orator  has  no  standing  in  court, 
because  improperly  appointed  administrator,  it  being  claimed 
that  he  was  not  a  creditor  of  the  estate,  and  that  the  other  claims 
against  the  estate  were  improperly  allowed.  These  are  questions 
properly  and  peculiarly  within  the  jurisdiction  of  the  Probate 
Court,  and  its  determinations  thereon  unappealed  from  are  bind- 
ing upon  the  Court  of  Chancery  and  upon  this  court.  The  intes- 
tate and  her  husband  being  ^^  seised,  in  her  right  of  the  premises 
in  fee  simple,  and  having  had  issue  born  alive,  who  might  inherit 
the  same,"  and  she  having  died,  he  is  entitled  to  hold  the  estate 
during  his  life  as  tenant  by  the  curtesy,  by  force  of  s.  2229,  R.  L. 
But  the  right  to  occupy  as  tenant  by  the  curtesy,  like  inheritance  by 
an  heir  in  real  estate,  is  subject  to  be  defeated  to  the  whole  or  a 
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part  of  the  estate,  by  the  necessity  of  a  sale  of  so  much  as  may 
be  required  to  pay  the  debts  and  expenses  of  administration,  which 
cannot  be  discharged  from  the  personal  estate  of  the  intestate. 
R.  L.  8s.  2166  to  2168.  The  decree  of  the  Court  of  Chancery  is 
reversed  and  the  cause  remanded  with  a  mandate  to  enter  a  de- 
cree setting  aside  and  declaring  null  and  void  the  lease  and  the 
transfer  thereof  from  William  Camp  to  Henry  J:  Potter,  with 
costs  to  the  orator ;  that  the  orator  may  proceed  to  settle  the  estate 
of  the  intestate  in  the  Probate  Court  according  to  law. 


W.  W.  WHITNEY  V.  TOWN  OP  LONDONDERRY. 

Damage  an  Highway.      Notice.      Bereft  of  Reason.     Verdict 
net  aside.     Mistrial. 

1.  The  jary  were  directed,  if  the  verdict  was  for  the  defendant,  to  answer  these  quee- 

tions:  "  Was  the  plaintiff  in  consequence  of  the  injuries  sued  for  bereft  of  his 
reason  f*  "  Was  the  highway  in  question  at  the  time  and  place  insufficient  and 
oat  of  repair  T*  but  without  answering  these,  the  jury  returned  a  verdict  in  the 
following  words:  ''We  find  no  cause  of  action,  solely  on  the  ground  that  the 
plaintiff  was  mentally  and  physically  disqualified  to  give  legal  notice  to  the 
town  for  the  space  of  about  two  days  from  the  time  of  the  accident,  from  injuries 
received  therefrom,  but  after  that  time  was  qualified  to  give  said  notice  within 
thirty  days,  but  neglected  to  do  so."  The  verdict  was  set  aside.  Held,  no 
error;  that  it  was  a  mistrial. 

2.  Evidence,  (independent  of  all  other  facts  and  testimony,)  to  show  the  condition  of 

the  road  several  years- after  the  accident,  has  no  tendency  to  prove  its  condition 
at  the  time  of  the  accident 

3.  6.  S.  c  25,  s.  42,  (R.  L.  s.  3111)— damage  on  highway,  bereft  of  reason— construed. 

Trial  by  jury,  June  Term,  1875,  Rbdpield,  J.,  presiding. 
The  yerdict  was  set  aside  by  the  County  Court.  By  agreement 
of  the  parties  the  case  was  afterwards  referred  ;  the  referee  found 
for  the  plaintiff  to  recover  $1000,  and  his  costs ;  and  the  court,  at 
the  December  Term,  1881,  Vbazet,  J.,  presiding,  rendered 
judgment  on  the  report  for  the  plaintiff.  The  case  appears  in  the 
opinion  of  the  court,  except  the  following  found  by  the  referee : 
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I  find  that  the  immediate  result  of  the  injury  to  the  plaintiff 
was  complete  mental  derangement,  and  that  for  several  days 
thereafter,  not  less  than  five  or  six,  his  mental  faculties  were  so  far 
beclouded  that  he  was  incapable  of  the  exercise  of  reason  and 
memory  to  such  an  extent  as  to  make  him  irresponsible  for  his 
acts  or  omissions.  The  plaintiff  testified,  that  his  first  recollec- 
tion of  events  after  the  accident,  was  of  an  occurrence  nearly 
three  weeks  thereafter ;  but  however  that  may  be,  the  evidence 
on  that  subject,  from  those  living  with,  and  having  the  care  of 
plaintiff,  satisfies  me  that,  for  at  least  the  period  I  have  named,  he 
should  be  excused  from  all  responsibility  for  his  omission  to  give 
the  requisite  notice  by  reason  of  mental  incapacity,  directly  occa- 
sioned by  the  accident. 

Burton  ^  Munson^  0.  N.  Davenport  and  J.  (?.  Martin^  for  the 
defendant. 

The  words  *^  bereft  of  reason  "  are  not  a  technical  term,  and 
should  be  taken  in  their  usual  signification.  If  they  are  allowed 
the  force  here  which  is  universally  given  them  in  common  lan- 
guage, the  statute  requires  semething  more  than  a  temporary  sus- 
pension of  consciousness.  There  is  a  well-recognized  distinction 
between  that  condition  of  mind  which  is  the  immediate  and  tem- 
porary result  of  a  physical  injury,  and  the  derangement  of  the 
mental  faculties  which  may  exist  after  the  ordinary  effects  of  the 
injury  have  disappeared.  When  one  is  struck  senseless  by  a  blow, 
we  say  he  is  rendered  unconscious  by  a  sudden  concussion  of  the 
brain  ;  but  if,  when  the  immediate  effects  of  the  blow  have  passed 
away,  the  mind  fails  to  assert  itself  and  recover  its  natural  condi- 
tion, the  person  is  said  to  be  bereft  of  reason.  One  who  receives 
a  temporary  injury  of  this  kind  is  ordinarily  seen  in  two  condi- 
tions. In  the  first,  he  is  entirely  unconscious  of  his  own  existence 
and  of  external  objects.  In  the  second,  his  mind  manifests  itself 
in  a  confused  and  irregular  manner  while  struggling  back  to  con- 
sciousness. In  neither  state  is  he  bereft  of  reason  in  the  usual 
acceptation  of  the  term.  In  this  case  the  plaintiff  was  doubtless 
rendered  unconscious  by  a  violent  fall,  was  afterwards  confused 
and  wandering,  and  was  finally  given  ether  to  relieve  his  pain  ; 
but  when  the  physical  effects  of  the  blow  had  passed  off,  and  the 
opiate  had  spent  its  force,  his  mind  appeared  in  its  natural  condi- 
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tioQ.  The  distinction  drawn  by  the  court  below  between  the  tem- 
porary effects  of  a  concussion  and  the  state  or  condition  of  mind 
after  their  subsidence,  affords  a  more  reasonable  and  just  con- 
straction.     See  Q-anyeau  v.  Hiltorij  48  Yt.  172. 

The  concluding  paragraph  under  the  main  point  in  the  opinion 
in  that  case,  is  merely  a  dictum ;  and  the  view  indicated  seems  to 
us  unsound. 

2.  The  verdict  returned  by  the  jury,  although  informal,  is  suf- 
ficient. 

A  verdict  will  not  be  avoided  unless  from  necessity.  Hilliard 
on  New  Trials,  134.  Every  reasonable  construction  will  be 
adopted  in  its  support.  Huntingdon  v.  Ripley^  1  Boot,  322.  It 
will  be  sustained,  however  informal,  if  a  finding  of  the  issue  can 
be  concluded  out  of  it.  Allen  v.  Aldrich,  29  N.  H.  68.  If  suffi- 
ciently  certain  in  matters  of  substance,  the  court  will  mould  it  into 
form.  Tucker  v.  Cochran^  47  N.  H.  54.  Any  superfluous  matter 
contained  in  it  may  be  disregarded  as  surplusage.  Jolly  v.  Shin- 
gU,  16  Wis.  292. 

Miner  ^  Fenn,  J.  K.  Batchelder  and  H.  K.  Fowler ^  for  the 
plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  This  cause  was  tried  by  jury  at  the  term  in  June, 
1875,  and  a  verdict  returned  in  the  following  words :  '*  We  find 
no  cause  of  action,  solely  on  the  ground  that  the  plaintiff  was  men- 
tally and  physically  disqualified  to  give  legal  notice  to  the  town 
for  the  space  of  about  two  days  from  the  time  of  the  accident,  from 
injuries  received  therefrom,  but  after  that  time  was  qualified  to 
give  said  notice  within  thirty  days,  but  neglected  to  do  so." 

The  verdict  was  set  aside  on  the  ground  of  its  legal  informality. 
The  jury  were  directed  if  the  verdict  was  for  the  defendant  to  an- 
swer the  following  questions,  viz :  '^  Was  the  plaintiff,  in  conse- 
quence of  the  injuries  sued  for,  berefl;  of  his  reason  7"  ^'  Was 
Ae  highway  in  question  at  the  time  and  place  insufficient  and  out 
of  repair  ?"  No  answers  to  such  questions  were  returned.  To 
the  ruling  of  the  court  setting  aside  the  verdict  the  defendant  ex- 
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cepted,  and  the  exceptions  ordered  to  lie  until  farther  judgment. 
The  cause  was  then,  by  consent  of  parties,  submitted  to  a  referee, 
and  judgment  was  rendered  upon  his  report,  for  the  plaintiff,  to 
which  the  defendant  excepted. 

I.  The  question  presented  by  the  first  bill  of  exceptions,  is, 
whether  the  court  erred  in  setting  aside  the  verdict.  The  only 
facts  found  by  the  jury  were,  that  the  plaintiff  was  mentally  dis- 
qualified to  give  legal  notice  to  the  town  for  the  space  of  about  two 
days ;  that  subsequent  to  that  time  no  disability  existed,  and  he 
neglected  to  give  such  notice.  The  validity  of  the  verdict  depends 
upon  the  construction  given  to  its  language.  The  jury  say  that 
the  plaintiff  was  mentally  disqualified  from  giving  the  requisite 
notice.  He  was  not  so  disqualified,  or  excused,  unless  he  was 
"  bereft  of  reason  '* ;  we  must  therefore  treat  the  verdict  as  an 
express  finding  upon  that  point,  that  he  was  bereft  of  reason ;  and 
such  finding  entitled  the  plaintiff  to  further  inquiries  by  the  jury, 
as  to  the  insufficiency  of  the  highway,  and  the  exercise  of  due 
care  by  him  at  the  time  of  the  accident ;  for,  being  bereft  of  rea- 
son, he  was  under  no  obligation  to  give  notice.  &onyeau  v.  M^ 
<on,  48  Vt.  172.  The  latter  inquiries  were  not  made,  and  the 
proceedings  we  think  resulted  in  a  mistrial,  and  the  verdict  was 
properly  set  aside. 

II.  The  testimony  offered  before  the  referee  as  to  the  width  of 
the  road  at  the  time  of  the  hearing  in  May,  1881,  as  compared 
with  its  width  in  1868,  and  in  connection  with  that,  its  width  as 
compared  with  its  condition  in  1866,  was  properly  excluded.  It 
might,  perhaps,  have  been  proper  for  witnesses  to  testify,  or  refer, 
to  the  condition  of  the  road  at  times  other  than  that  of  the  acci- 
dent, by  way  of  comparison,  or  in  explanation  of  testimony  ;  but 
the  proposal  to  show,  independent  of  all  other  facts  and  testimony, 
the  state  of  the  road  years  after  the  accident,  was  properly  over- 
ruled, as  the  fact  was  certainly  immaterial ;  it  had  no  tendency 
to  show  the  condition  of  the  road  at  the  time  of  the  accident 
which  was  the  question  under  consideration. 

Judgment  affirmed. 
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OiftB  %et  Aside  J    Donor  and  Donee  ffatnvg  Deceased.      Gift 

from   Ward  to  Ghaardian  Voidable.     Multifariousness  must 

be  met  by  Demurrer  in  limine.     There  can  be  no  Con- 

fimuUion  of  the  Oift  so  Long  as  the  Confidential 

Relation  Hxists.     Witness.    Minor.     Trust. 

Equity.    Jurisdiction. 

1«  The  gift  from  a  ward  to  a  goardian  is  voidable  ;  and  the  harden  of  proof  is  on  the 
donee  to  show  that  the  transaction  wae  fair ;  that  it  was  freely,  voluntarily 
and  nnderstandingly  made  ;  and  that  the  donor  bad  competent  and  disin- 
terested advice  a9U)thA  aul^eet'matter  of  the  gift. 
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2.  Mere  lapse  of  time,~in  this  caae  ten  years,— ib  no  protection  to  the  guardian  ;  for, 

while  it  is  proof  of  aoquiesoenoe  and  confirmation,  there  can  be  no  confirmation 
by  the  donor  without  a  knowledge  of  the  invalidity  of  the  gift,  and  of  his  righ  t 
to  set  it  aside  ;  and  it  is  incambenton  the  donee  to  establish  such  knowledge, 
not  by  gaess  work,  bat  by  substantial  facts  proved  ;  and,  also,  that  the  acquies- 
cence was  the  free  and  intelligent  choice  of  the  donor,  and  not  the  product  of 
the  confidential  relation. 

3.  Tlie  settlement  and  approval  of  the  guardian's  account  by  the  Probate  Court ;  the 

presence  of  the  wards,  their  husbands  and  attorney  on  that  occasion,  it  not 
appearing  that  the  subject-matter  of  the  gift  was  up  for  consideration  ;  their 
receipts  ;  their  expression  of  approval  of  the  accounts  ;  their  declarations  that 
they  did  not  regret  the  gifts ;  lapse  of  time  ;  the  death  of  the  donee,  and  of 
one  of  the  donors,  do  not  a€fect  the  result ;  and  the  gifts  are  set  aside. 

4.  The  objection  to  multifariousness  must  be  taken  by  demurrer,  and  insisted  on  be- 

fore final  hearing ;  and  it  cannot  be  made  by  answer.* 
6.  It  is  one  of  the  most  ancient  and  best  settled  rules  that  a  Court  of  Chancery  has 
jurisdiction  and  power  to  give  relief  against  breaches  of  trust. 

6.  In  a  suit  to  set  aside  a  gift  induced  by  undue  influence,  the  donee  being  dead,  the 

donor,  under  our  statute,  is  not  a  witness  in  his  own  behalf. 

7.  A  minor's  appointment  of  an  attorney  is  void. 

Heard  at  the  February  Term,  1881,  on  bill,  answer,  replication 
and  the  report  of  special  masters.  Ross,  Chancellor,  ordered, 
pro  formay  that  the  bill  be  dismissed  with  costs ;  but  that  the 
temporary  injunction  stand  during  the  appeal.  Hon.  Timothy  P. 
Redfield  and  Hon.  Jonathan  Ross  were  appointed  special  mas- 
ters, who  found  and  reported  substantially  as  follows : 

Ira  H.  Allen,  who  resided  in  Irasburgh,  in  the  County  of  Or- 
leans, deceased  on  or  about  April  1,  1866.  He  left  quite  a  large 
estate.  He  died  intestate.  He  had  been  twice  married,  his  wives 
being  sisters.  He  left  to  share  his  estate,  Frances  E.  Allen,  his 
widow,  Charles  P.  Allen,  a  son  by  his  first  wife,  Sarah  M.  Allen, 
(now  Sarah  M.  Wade),  Mary  Frances  Allen,  (subsequently  mar- 
ried to  the  orator,  Sidney  W.  Beauclerk),  daughters  by  his  then 
wife.  His  estate  was  settled  and  distributed  in  due  course  of 
administration,  to  his  widow,  son  and  two  daughters,  the  latter  of 
whom  were  then  minors.  Sarah  M.  was  born  October  18,  1850, 
and  Mary  Frances,  July  31,  1864.  Hemau  S.  Royce,  Esq.,  was 
appointed  by  the  Probate  Court  for  the  District  of  Orleans,  where 
all  the  proceedings  in  regard  to  said  estate,  and  other  estates 
hereinafter  mentioned  were  had.  May  11,  1867.    On  May  16, 

*  That  the  Coart  wiU  hear  juri9dicti<mdl  qaestions,  althoagh  not  raised  by  the 
pleadings,  see  Canfieldv.  Andrew,  ante,  12;  and  Dumont  v.  Fry,  Beporter,  May  31, 
1882,  p.  677,  citing,  15  WaU  211 ;  23  Wall.  466  ;  19  How.  271 ;  Story  on  Eq.  PI.  ss.  10, 
481 ;  10  WaU.  299.— Rkp. 
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1867,  be  resigned  said  appointment,  and  their  brother,  Charles  P. 
Allen  was  duly  appointed  their  guardian,  and  continued  to  act  in 
that  capacity  as  hereinafter  stated. 

The  widow,  Frances  E.  Allen,  received  from  her  husband's,  Ira 
H.  Allen's  estate,  $85,327.18.  She  had  no  property  except  what  she 
thus  received.  She  died  intestate  at  Irasburgh,  March  1 ,  1867 ;  and 
her  estate  was  duly  settled  and  distributed  by  said  Probate  Court, 
to  her  two  daughters,  Sarah  M.  and  Mary  Frances.  Charles  P. 
Allen  was  the  administrator  on  her  estate,  and  at  the  same  time, 
guardian  of  Sarah  M.  and  Mary  Frances  ;  and  so  had  all  of  his 
&ther'8  estate  in  his  hands,  including  his  own  share,  and  the 
shares  of  his  two  sisters,  Sarah  M.  and  Mary  Frances.  The  sis- 
ters gave  but  little  attention  to  the  settlement  of  their  father's  or 
mother's  estate,  or  the  management  or  control  of  the  shares  fall- 
ing to  them  respectively,  but  left  the  same  entirely  to  Charles  P., — 
to  whom  as  an  older  brother  they  were  much  attached,  and  in 
whom  they  had  great  confidence, — until  their  marriage,  January 
2, 1872,  when  the  said  Sarah  M.  married  the  said  Horace  S. 
Wade,  and  the  said  Mary  Frances  married  the  said  Sidney  W. 
Beauclerk.  JFIeman  S.  Royce,  Esq.,  of  St.  Albans,  married  a 
sister  of  the  wives  of  Ira  H.  Allen.  After  their  mother's  death, 
the  daughters  made  their  home  with  their  aunt,  Mrs.  Boyce,  at 
St.  Albans,  although  a  considerable  proportion  of  the  time  be- 
tween the  death  of  their  mother  and  their  marriage,  they,  and 
especially  Sarah  M.,  were  attending  school  at  Troy,  New  York. 
October  15,  1868,  Sarah  M.  transferred  to  Charles  P.  Allen 
$14,209.84  of  what  had  been  distributed  to  her  as  part  of  her  share 
of  her  mother's  estate.  The  transfer  is  under  seal  and  witnessed 
by  her  sister  Mary  F.,  and  dated  at  St.  Albans,  Vt.,  and  purports  to 
have  been  made  on  the  consideration  of  love  and  affection.  A  copy 
of  the  transfer  accompanies  this  report  and  is  made  a  part  hereof. 

February  27,  1869,  Mary  Frances  transferred  to  said  Charles 
P.  Allen  by  a  like  instrument,  and  for  a  like  consideration, 
112,131.10  of  her  share  in  her  mother's  estate.  This  is  also  dated 
at  St.  Albans,  Vt.  Both  transfers  convey  choses  in  action,  mostly, 
if  not  entirely  as  set  forth  in  the  transfers,  on  which  the  interest 
was  reckoned  to  September  15,  1868,  the  time  when  the  estate  of 
their  mother  was  distributed  to  them  by  the  Probate  Court.  At 
the  time  of  the  transfers  the  property  was  in  the  hands  and  pos- 
session of  said  Charles  P.,  either  as  administrator  of  his  step- 
mother's estate,  or  as  guardian  of  his  sisters. 

Glxarles  P.,  in  his  life  time,  and  his  estate  since  his  decease, 
has  never  paid  to  his  sisters  or  their  representatives  any  portion 
of  either  of  said  sums,  and  the  bill  in  this  case  is  brought  to  en- 
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able  said  Sarah  M.,  and  the  representatives  of  said  Mary  Frances, 
to  recover  said  sums  respectively,  with  the  interest  thereon  from 
Sept.  15,  1868.  It  is  objected  by  the  defendants  that  said  matters 
are  separate  and  distinct,  and  that  the  orators  cannot  properly 
join  in  the  prosecution  thereof.  This  question  is  respectfully  sub- 
mitted to  the  Court  of  Chancery,  if  the  masters  have  any  proper 
cognizance  of  the  same. 

Sarah  M.  was  nearly  of  age  at  the  time  she  made  said  transfer, 
said  transfer  being  made  Oct.  15, 1868,  and  she  having  been  born 
Oct.  18, 1850.  The  orators  claim  she  became  of  age  Oct.  18, 1868, 
and  the  defendants,  October  17,  1868.  Mary  Frances  made  the 
transfer  Feb.  27, 1869;  was  born  July  81,  1854,  and  became  of 
age  as  claimed  by  the  orators,  July  81, 1872,  and  as  claimed  by 
the  defendants,  July  30, 1872.  Mary  Frances  deceased  May  17, 
1873,  testate,  and  by  her  will  gave  three-fourths  of  her  property 
to  her  husband, *and  one-fourth  to  her  child,  May  F.  Beauclerk. 
Her  husband  was  nomitiated  executor  of  her  will ;  but  on  Charles 
P.  Allen's  intimating  that  he  did  not  care  to  sign  his  bond,  de- 
clined the  trust,  and  Charles  P.  was  appointed  administrator  with 
the  will  annexed,  Aug.  11,  1873  ;  and  also  appointed  guardian  of 
the  child.  May  F.,  on  the  application  of  her  father,  Sidney  W. 
Beauclerk,  Sept.  17,  1873.  Charles  P.  Allen  married  Lizzie  Pul- 
sifer  of  Peoria,  111.,  Feb.  1,  1876,  and  died  testate  May  80, 1877. 
Heman  S.  Royce  was  appointed  executor  of  his  will.  Aside  from 
some  small  bequests,  he  gave  the  most  of  his  estate,  amounting  to 
about  $150,000  to  his  wife,  Lizzie  Pulsifer  Allen,  and  his  daugh- 
ter, Lizzie  Pulsifer  Allen,  who  was  born  January  31st,  1877. 
His  wife,  Lizzie  P.  Allen  died  Aug.  4, 1877,  testate,  and  appointed 
her  father,  Sidney  Pulsifer,  executor  of  her  will.  He  is  also 
guardian  of  the  daughter,  Lizzie  P.  Allen.  By  her  will  Lizzie 
Pulsifer  Allen  gave  the  most  of  her  property  to  her  step-mother, 
the  wife  of  said  Sidney,  and  to  her  daughter.  The  guardianship 
of  Charles  P.  Allen  of  May  F.  Beauclerk  continued  until  his  de- 
cease, and  his  account  as  such  guardian  was  settled  by  his  execu- 
tor, Heman  S.  Royce,  May  30,  1878.  L.  H.  Thompson,  Esq., 
was  appointed  her  guardian  June  11,  1877,  and  has  continued 
such  until  now.  Charles  P.  Allen  presented  and  had  allowed  his 
account  as  such  guardian,  Sept.  15,  1875,  and  at  no  other  time. 
He  duly  settled  his  account  as  administrator  of  the  estate  of  Mary 
Frances  Beauclerk ;  commissioners  were  duly  appointed  on  the 
the  estate  of  Charles  P.  Allen,  July  6,  1877,  who  in  due  course 
made  their  report  to  the  Probate  Court,  and  the  same  was  ac- 
cepted by  the  court  May  18,  1878. 

No  claim  was  made  by  the  said  Sidney  W.  Beauclerk  for  the 
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claim  now  made  by  him  against  said  Charles  P.  Allen,  at  the  time 
he  settled  his  administration  account  of  Mary  Frances'  estate ;  nor 
to  the  commissioners  on  the  estate  of  Charles  P.  Allen  ;  nor  did 
the  gnardian,  L.  H.  Thompson,  Esq.,  make  any  claim  for  his  ward 
when  said  Boyce  settled  the  guardianship  account  of  said  Charles 
P.  Allen  of  his  ward.  May  F.  Sidney  W.  Beauclerk  and  L.  H. 
Thompson  both  knew  of  the  transfer  by  Mary  Frances  to  Charles 
P.  Allen  as  early  as  January  1, 1872.  Neither  did  the  said  Wade 
or  his  wife,  the  said  Sarah  M.  make  any  claim  to  the  commission- 
ers on  the  estate  of  Charles  P.  Allen  to  be  allowed  the  claim  they 
now  seek  to  recover  in  this  action.  Charles  P.  Allen  filed  with 
and  had  allowed  him  three  separate  accounts  of  his  guardianship 
of  Sarah  M.  Allen  and  of  Mary  F.  Allen.  His  first  account  as 
guardian  of  Sarah  M.  Allen  was  allowed  Sept.  10, 1869 ;  and  of 
Mary  F.  Allen  was  allowed  Sept.  1,  1869.  The  accounting  in 
each  was  brought  down  to  Sept.  1, 1869.  August  11, 1869,  he 
caused  to  be  recorded  in  the  probate  records  the  transfer  of  Sarah 
M.  Allen  to  himself.  Such  record  was  on  the  page  next  preced- 
ing the  one  on  which  his  first  account  with  her  was  recorded. 
His  second  account  with  each  was  allowed  Oct.  20,  1870,  and 
brought  the  accounting  down  to  that  date.  His  third  account 
with  each  brought  the  accounting  to  January  1, 1872,  the  day  be- 
fore their  respective  marriages ;  that  with  Sarah  M.,  then  Sarah 
M.  Wade,  was  allowed,  and  the  said  Charles  P.  discharged  by  the 
Probate  Court  as  guardian  Feb.  6,  1872  ;  and  that  with  Mary 
Frances,  then  Mary  Frances  Beauclerk,  was  allowed  as  of  Jan.  1, 
1872  ;  but  the  property  was  not  passed  over  until  Feb.  17, 1872. 
Before  his  third  account  with  Sarah  M.  was  allowed  by  the  Pro- 
bate Court,  she  and  her  husband  procured  Henry  D.  Hyde,>Esq., 
an  eminent  lawyer  from  Boston,  to  come  with  them  to  Irasburgh, 
and  there  they  spent  several  days  in  examining  with  reference  to 
the  property  of  Sarah  M.,  and  of  the  management  and  account 
thereof  by  Charles  P.,  as  guardian,  and  as  administrator  of  Frances 
E.  Allen's  estate.  They  had  full  access  to  all  the  probate  records 
in  regard  to  the  same.  At  the  close  of  such  examination,  Feb. 
6, 1872,  they  endorsed  on  the  third  account : 

'^  The  above  account  having  been  examined  and  approved  by  our 
attorney,  Henry  D.  Hyde,  we  do  hereby  express  ourselves  as  satisfied, 
and  this  account  is  settled  as  above.  H.  S.  Wade, 

Sarah  M.  Wade." 
Thereupon  the  account  was  allowed  by  the  Probate  Court ;  and 
Charles  P.  discharged  as  her  guardian,  ^^  when  he  shall  have 
passed  over  the  above  property  to  Sarah  M.  Wade."     At  the  close 
of  the  schedules  is  the  following  receipt : 
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"  I  have  this  day  received  of  Charles  P.  Allen,  my  guardian,  the  fUU 
amount  of  my  property,  real  and  personal,  as  by  his  statement  of  ac- 
count settled  on  the  first  day  of  January,  1872,  and  approved  by  me  on 
the  6th  of  February,  1872  ;  also  have  received  all  the  money  received  by 
said  Allen  on  my  account,  being  the  proceeds  of  my  property  afoiresaid 
since  said  first  day  of  January,  1872.  Also  received  one  thousand,  one 
hundred  and  twenty  dollars,  being  in  lieu  of  one  United  States  Five- 
Twenty  Bond  for  the  sum  of  one  thousand  dollars. 

"  Sarah  M.  Wadb. 

"  Irasburgh,  Vt,  Feb.  8, 1872. 

•* Witness,  Horace  S.  Wade." 

Before  the  allowance  of  his  third  account  as  guardian  with 
Mary  Frances,  Charles  P.  drew  up  the  same  with  the  schedules 
as  appears  by  the  copy.  He  was  aided  in  preparing  both  of  said 
third  accounts  by  L.  H.  Thompson,  Esq.  Said  Thompson  then 
learned  of  the  transfer  by  Sarah  M.  and  Mary  Frances  to  Charles 
P.  In  schedule  "  A "  of  the  personal  property  of  the  ward, 
attached  to  said  account,  is  the  following :  ^^  Notes  assigned  by 
Mary  to  me  on  21st  February,  1869,  put  into  this  schedule  be- 
cause said  assignment  is  voidable  till  Mary  becomes  of  age,  An- 
drew J.  Bean,  $4160 ;  Seaver  &  Bean,  $2,158.90  ;  J.  B.  Fassett, 
$1,318.25 ;  Bignall  Hunt,  $1,574.25=$9,200.40.  D.  M.  Walker, 
$1,189.80  ;  F.  Tarble,  $701.57=$! ,890.87." 

If  the  copy  is  correct  it  appears  that  the  note  assigned  against 
Mary  E.  Furman,  $1,038.83,  was  omitted  in  the  above  list.  With 
the  account  and  schedules  thus  prepared,  Charles  P.  went  with 
E.  A.  Stewart,  who  was  then  judge  of  probate  for  the  district  of 
Orleans^  and  Henry  Somers,  to  St.  Albans ;  and  on  Jan.  1,  the 
day  before  her  marriage,  met  her  and  her  intended  husband  at  the 
house  of  her  uncle,  H.  S.  Boyce,  Esq.  Mary  F.  there  recognized 
Mr.  Stewart  as  being  there  in  her  interest,  and  as  acting  for  her. 
Mr.  Somers  went  at  the  request  of  Charles  P.  to  inform  Mary  as 
to  the  value  of  the  farms  on  which  the  mortgage  notes  were  se- 
cured, and  of  the  real  estate  generally  in  Irasburgh.  He  was  well 
acquainted  with  such  property  and  of  good  judgment  in  relation 
thereto.  Mr.  Stewart  had  been  shown  and  examined  the  account 
and  schedules  before  going  to  St.  Albans,  and  had  concluded  in 
his  own  mind  to  allow  the  same. 

When  at  St.  Albans  Mr.  Stewart  was  given  the  power  of  attor- 
ney from  Mary  F.,  a  copy  of  which  precedes  the  account  on  the 
record,  and  in  the  certified  copy  thereof.  Said  Charles  P.,  Mary 
F.,  Sidney  W.  Beauclerk,  Stewart  and  Somers  sat  down  and  spent 
most  of  the  day  in  examining  said  account  and  schedules,  and  in 
explaining  and  making  and  answering  inquiries  in  regard  thereto. 
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Her  oncle,  his  wife  and  daughter,  Sarah  M.  and  H.  S.  Wade  were 
in  and  out  of  the  room.  Somers  gave  his  judgment  of  the  value 
of  the  securities  and  other  property.  Stewart  acted  for  Mary  F., 
and  inquired  into  the  various  items,  as  did  said  Beauclerk  and 
Mary.  Said  Stewart  cannot  now  say  that  anything  in  particular 
was  said  about  that  part  of  the  schedule  which  refers  to  the  notes 
assigned  to  Charles  P.  He  knew  of  said  assignment  or  transfer 
before  going  to  St.  Albans.  No  dissatisfaction  was  expressed  by 
Mary  F.  or  Mr.  Beauclerk  in  regard  to  the  account  or  anything 
connected  therewith.  It  is  evident  that  Mary  F.  had  all  the  con- 
fidence of  a  younger  sister  in  her  brother  Charles  P.  After  the 
examination,  Judge  Stewart  allowed  the  account  as  shown  ;  and 
and  also  endorsed  thereon  :  '^  The  above  account  having  been  ex- 
amined and  approved,  the  same  is  settled  as  above  and  Charles 
P.  Allen  discharged  as  such  guardian." 

E.  A.  Stewart,  AW y  for  Mary  F.  AUen. 
In  February,  1872,  Charles  P.  Allen  passed  over  to  Mary  F. 
all  the  property  named  in  the  schedules  except  what  she  had  as- 
signed to  him,  and  she  gave  him  a  receipt  as  follows  : 

^  I  have  this  day  received  of  my  trustee,  Charles  P.  Allen,  the  fliU 
amount  of  all  my  property,  real  and  personal,  as  by  my  settlement  with 
him  as  guardian,  said  settlement  having  been  made  on  Jan.  1, 1872;  also 
received  the  full  amount  of  all  money  received  by  said  Charles  P.  on  my 
account  subsequent  to  Jan.  1, 1872.  Mart  F.  Beattclbrk. 

"Irasburgh,  Vt,  17th  Feb.  1872. 
*^  In  presence  of 

"  Sidney  W.  Beauclerk. 
^  I  hereby  agree  to  the  above  settlement  and  transfer. 

**  Sidney  W.  Beauclerk." 

There  was  no  evidence  that  Sarah  M.  or  Mary  Frances,  after 
attaining  majority,  ever  talked  with  Charles  P.  Allen  in  regard 
to  their  transfer  to  him.  In  the  summer  of  1872,  from  the  last  of 
May  to  about  the  middle  of  September,  Mr.  and  Mrs.  Wade  and 
Mr.  and  Mrs.  Beauclerk  were  boarding  at  the  hotel  in  Irasburgh, 
kept  by  E.  W.  Powell.  Mrs.  Powell  did  their  chamber  work ; 
and  on  one  occasion  during  that  summer,  when  she  went  to  Mrs. 
Wade's  room  for  that  purpose,  Mrs.  Wade  and  Mrs.  Beauclerk 
were  talking  about  their  gift  to  Charles  P.  Mrs.  Beauclerk  said 
she  wanted  Charlie  to  have  just  as  much  as  she  did ;  and  Mrs. 
Wade  said,  -'I  don't  regret  it  now."  Mrs.  Wade,  when  on 
the  stand,  as  hereinafter  stated,  denied  this  conversation,  or  said 
she  had  no  recollection  of  it  and  did  not  believe  she  had  it.  But 
the  witness  appeared  impartial ;  and  stated  the  conversation,  and 
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what  made  her  remember  it  in  such  a  way  that  the  masters  think 
it  is  much  more  improbable  that  Mrs.  Powell  should  have  manu- 
factured her  testimony  or  have  been  mistaken  about  it,  than  that 
Mrs.  Wade  should  have  had  it  and  have  forgotten  it ;  and  so  find 
that  the  conversation  occurred.  The  witness  could  not  state 
whether  this  was  before  or  after  Mary  Frances  attained  her  ma- 
jority. But  after  she  attained  her  majority,  on  several  occasions, 
and  especially  about  the  time  she  left  the  hotel,  about  September 
10th,  Mrs.  Beauclerk  talked  with  Mrs.  Powell  about  Charlie,  as 
she  called  him,  and  his  poor  health,  and  said  if  he  should  die,  that 
she  should  not  wish  to  live,  and  said  that  she  wanted  Charlie  to 
have  as  much  as  she  did.  There  was  no  evidence  that  either  of 
said  sisters  or  their  representatives  ever,  before  the  bringing  of 
this  bill,  called  upon  Charles  P.  or  his  representatives  to  refund 
said  sums  assigned  or  any  portion  thereof.  There  was  no  evi- 
dence as  to  what  transpired  between  Charles  P.  and  Mary  Fran- 
ces at  the  time  she  executed  the  transfer  of  Feb.  27, 1869.  The 
orators  offered  Mrs.  Wade  as  a  witness  as  to  what  Charles  P.  said 
at  the  time  she  executed  the  transfer  of  Oct.  15, 1868.  The  de- 
fendants objected  to  her  testifying,  inasmuch  as  Charles  P.  had 
deceased.  The  masters  were  of  opinion  the  objection  was  well 
taken ;  but  heard  the  witness  subject  to  the  defendants'  excep- 
tions ;  and  on  her  testimony  find  the  following  facts :  On  Oct.  15, 
1868,  Charles  P.  Allen  came  to  the  witness  in  her  sister's  room, 
at  her  uncle's  at  St.  Albans,  with  the  assignment  or  transfer  writ- 
ten, and  in  her  sister's  presence,  said  to  her  that  inasmuch  as  all  ^ 
the  property  came  from  their  father,  and  he  had  the  trouble  of  the 
entire  care  of  it,  he  ought  to  be  made  equal  with  the  witness  and 
her  sister,  and  asked  her  to  sign  the  transfer,  and  she  did  so  with- 
out giving  much  attention  to  the  contents  of  the  paper,  or  making 
much  investigation  or  inquiry  as  to  the  reason  why  he  did  not  re- 
ceive as  much  as  she  and  her  sister  did.  She  was  made  fully 
aware  that  he  did  not  receive 'bo  much  as  she  and  her  sister,  and 
that  the  paper  she  signed  would  make  him  receive  about  the  same 
amount  of  property  that  she  did  so  far  as  she  could  do  so.  It  is 
quite  probable  that  the  cause  of  the  inequality  was  more  fully  ex- 
plained and  understood  than  the  witness  now  remembers.  None 
of  the  notes  or  evidences  of  the  debts  transferred  were  present  at 
the  time.  Afterwards  the  subject  was  never  alluded  to  between 
her  and  her  brother,  nor  was  her  right  to  annul  the  gift  thus  made, 
until  about  the  time  this  bill  was  brought,  upon  an  occasion  when 
her  uncle  and  aunt,  H.  S.  Royce  and  his  wife,  were  in  Boston  at 
the  witness's  house,  and  they  with  her  husband  were  discussing 
her  right  to  make  the  gift.    It  was  not  claimed  that  Charles  used 
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any  fraud  or  misrepresentation  to  obtain  the  transfer  or  gift.  She 
never  consulted  any  one  in  regard  to  the  same  until  the  time  spo- 
ken of.  The  witness  claims  she  did  not,  at  the  time  she  made  the 
assignment,  know  that  Charles  was  having  pay  for  caring  for  her 
property.  She  may  not  at  that  time,  as  he  had  not  made  any 
settlement  of  his  guardian  account  at  that  time,  but  must  have 
known  it  herself  or  through  her  attorney,  Mr.  Hyde,  before,  or  at 
the  time  of  the  final  settlement  in  February,  1872.  The  masters 
do  not  in  the  least  discredit  the  statement  of  the  witness,  when  on 
the  stand  ;  but,  considering  the  lapse  of  time,  and  other  circum- 
stances, as  well  as  what  the  witness  stated,  are  fully  persuaded 
that  Charles  P.  fairly  and  fully  stated  to  the  witness  the  reason 
for  his  asking  for  the  transfer,  and  that  the  witness  freely  and  un- 
derstandingly  signed  the  transfer. 

There  was  an  ante-nuptial  contract  between  Mr.  and  Mrs. 
Wade,  and  between  Mr.  and  Mrs.  Beauclerk.  After  their  mar- 
riage and  the  passing  over  of  their  property  by  Charles  to  Mrs. 
Wade  and  Mrs.  Beauclerk,  as  shown  by  their  receipts,  they  man- 
aged their  property  with  the  aid'  of  their  husbands  and  L.  H. 
Thompson,  Esq.,  who  has  been  the  general  attorney  of  Mrs.  Wade 
ever  since  ;  and  was  the  like  attorney  of  Mrs.  Beauclerk  during 
her  life,  and  since  her  decease,  of  Mr.  Beauclerk  in  all  matters 
relating  to  the  management  of  said  property.  Mr.  Beauclerk  was 
allowed  also  to  testify  against  the  same  objection  of  the  defend- 
ants as  relates  to  Mrs.  Wade.  But  no  special  fact  was  developed 
•by  his  testimony  except  that  he  took  no  very  active  part  in  the 
settlement  of  Jan.  1,  1872,  nor  in  the  subsequent  management  of 
his  wife's  property  because  of  the  ante-nuptial  contract.  His  tes- 
timony shows  that  Charles  P.  had  more  or  less  control  of  his 
wife's  property  after  the  receipt  of  February  17,  1872.  From 
Charles's  knowledge  of  the  property,  and  the  relations  between 
him  and  his  sisters,  the  masters  are  persuaded  that  he  advised 
with  and  aided  them  more  or  less,  about  their  property,  so  long 
as  Mary  lived ;  and  Mrs.  Wade  so  long  as  he  lived. 

All  the  papers  connected  with  the  settlement  of  said  estates  and 
of  the  guardianship  of  Charles  P.,  so  far  as  they  relate  to  Sarah 
M.,  were  submitted  to  and  were  fully  examined  by  Henry  D. 
Hyde,  Esq.  From  all  the  foregoing  facts  the  masters  think  it  is 
fairly  inferrible,  and  they  find  that  Sarah  M.  and  Mary  Frances 
were  fully  and  fairly  informed  by  Charles  P.  of  their  right  to  the 
property  assigned  ;  and  that  they  each  were  making  a  gift  of  so 
much  of  their  property  to  him ;  that  each  made  her  gift  under- 
Btandingly,  voluntarily,  and  without  any  undue  advantage  taken 
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of  her  by  Charles  P. ;  that  Mary  Prances  fully  acquiesced  in  the 
same  until  the  time  of  her  decease,  and  had  no  desire  to  recall  the 
same ;  that  Sarah  M.  fully  acquiesced  in  the  same  so  long  as 
Charles  lived ;  and  that  if  he  had  outlived  both,  neither  would 
ever  have  thought  of  recalling  the  gift  from  him. 

The  defendants  insist  that  the  orators  have  not  brought  the  nec- 
essary parties  before  the  court ;  and  that  no  decree  can  be  made, 
for  that  reason.  It  appeared  that  due  notice  was  given  that  H. 
S.  Royce,  Esq.,  would  present  his  administration  account  to  the 
Probate  Court  Dec.  19, 1878.  He  did  so  on  the  day  appointed. 
Mr.  Sidney  Pulsifer  appeared,  and  the  account  was  looked  over 
and  allowed.  Mr.  Royce  then  produced  the  bundle  of  notes,  cer- 
tificates of  bank  stock,  government  bonds,  &c.,  and  threw  it  on 
the  Judge  of  Probate's  table  and  said,  "  I  am  done  with  the  Es- 
tate." Mr.  Pulsifer  said  nothing  and  did  not  know  but  it  was 
proper  for  the  executor  to  pass  the  property  over  to  the  court. 
Mr.  Royce  then  said  to  Mr.  Pulsifer,  ^^  You  want  this  figured  up 
to  have  a  distribution  made,  and  you  had  better  get  Judge  Thomp- 
son to  do  it."  Judge  Thompson  remarked,  '^  No  doubt  payments 
have  been  made  that  are  not  endorsed  and  parties  hold  receipts." 
Mr.  Pulsifer  said  all  he  wanted  was  what  was  right,  and  if  any- 
thing of  the  kind  arose,  to  allow  them.  He  and  Mr.  Royce  soon 
left.  It  was  understood  Judge  Thompson  was  to  figure  up  the 
estate  and  make  a  decree  of  distribution.  He  told  them  he  had 
business  on  hand  so  that  he  could  not  do  so  for  some  little  time. 
'  ]}fot  long  after,  Mr.  Royce  gave  Mr.  Thompson  a  check  for 
the  cash  that  was  found  in  his  hands,  amounting  to  $2,166.15. 
Mr.  Thompson  sent  it  to  Mr.  Pulsifer.  It  ran  along  in  this  shape 
until  this  suit  was  brought,  no  decree  of  distribution  having  been 
made,  with  all  the  evidences  of  indebtedness  and  indices  of  prop- 
erty of  the  estate  remaining  in  Judge  Thompson's  hands  for  the 
purpose  of  ascertaining  the  amount  of  the  estate.  By  the  injunc- 
tion no  decree  could  be  made,  and  Mr.  Pulsifer  could  not  take 
possession  of  the  property  and  the  property  has  remained  and 
still  is  in  the  hands  of  Judge  Thompson,  and  he  has  managed  it. 
He  has,  however,  been  careful  to  obtain  the  consent  of  Mr.  Royce, 
and  Mr.  Pulsifer  both,  to  everything  he  has  done. 

Under  these  facts  the  defendants  insist  that  the  legal  custody  of 
the  estate  is  in  the  executor,  H.  S.  Royce,  Esq.,  and  that  no 
proper  decree  can  be  made  in  the  case  without  making  him  a 
party  defendant.  This  question  is  submitted  to  the  Court  of 
Chancery. 

Several  amendments  were  made  to  the  report  by  the  masters, 
among  them  the  following : 
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There  was  no  evidence  that  the  assignment  from  Mary  Frances 
as  a  whole  or  separate  instmment,  was  ever  recorded  in  said  pro- 
bate records.  The  third  account  of  Charles  P.  Allen,  as  her 
gaardian,  was  recorded,  and  whatever  is  therein  said,  as  set  forth 
in  our  report,  in  regard  to  the  assignment 

The  facts  and  evidence  on  which  the  masters  find  that  Mr.  and 
Mrs.  Wade,  Mr.  and  Mrs.  Beauclerk  acquiesced  in  the  gifts  to 
Charles  P.,  are,  so  far  as  we  now  remember,  stated  inthe  report. 

If  it  is  for  the  court  rather  than  the  masters  to  find  the  fact  of 
acquiescence  from  the  facts  stated,  the  masters  most  respectfully 
submit  the  finding  of  that  fact  to  the  court. 

The  orators  excepted  to  the  report  on  the  ground  that  the  find- 
ings were  contrary  to  law  and  the  evidence,  as  appears  by  the 
report;  the  defendants  excepted,  because  Mrs.  Wade  and  Mr. 
Beauclerk  were  allowed  to  testify. 

ASSIGNMENT. 

"  St.  Albans,  Vt,  Feb.  27, 1869. 

**  I,  Mary  F.  Allen,  of  St.  Albans,  County  of  Franklin,  and  State  of 
Vermont,  for  the  consideration  of  love  and  affection,  hereby  assign  and 
transfer  unto  Charles  P.  Allen,  of  Irasburgh,  County  of  Orleans,  State 
aforesaid,  one-third  part  of  the  property  assigned  to  me  in  the  distribu- 
tion of  the  estate  of  my  mother,  Frances  £.  Allen,  by  commissioners  of 
distribution  of  said  estate— K.  T.  Sheafe,  Henry  Cutler  and  Amory  Davi- 
son, Jr.,  commissioners,— by  their  report  dated  Sept  15, 1868,  and  record- 
ed in  the  probate  ofSce  in  said  Irasburgh,  said  property  hereby  transferred 
being  particularly  described  as  follows,  viz:  the  following  described 
promissory  notes:    .... 

"  Beference  being  made  to  said  report  for  more  minute  description. 

^^  It  is  intended  that  this  assignment  shall  have  efTect  to  convey  said 
property  to  said  Charles  at  the  time  at  which  I  received  the  same  by 
said  report,  together  with  all  interest  accrued  thereon. 

**  Signed,  Mary  F.  Allen,    l.  s. 

**Id  presence  of" 

The  assignment  from  Sarah  M.  Allen  was  similar  to  Mary's. 

POWER  or  ATTORNEY. 

"'  I,  Mary  F.  Allen,  hereby  constitute  and  appoint  £.  A.  Stewart,  Esq., 
of  Derby,  to  be  my  lawful  attorney  for  the  following  purposes,  to  wit: 
To  examine  and  settle  accounts  with  Charles  F.  Allen,  my  guardian, 
and  for  me  and  in  my  name  to  give  him  a  final  discharge  of  all  his  lia- 
bilities to  me,  my  heirs,  executors,  administrators  or  assigns. 

"^St  Albans,  26th  Dec,  1871.  Mary  F.  Allen. 

**  Attest,    Sidney  W.  Bsattclerk." 
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The  answer,  after  stating  in  what  respect  the  bill  is  multifari- 
ous, contained  the  following : 

And  that  the  said  bill  is  altogether  multifarious  as  appears  from 
the  plaintiffs'  own  showing ;  and  the  defendants  therefore  claim 
that  for  this  reason  the  plaintififs  cannot  sustain  said  bill ;  and 
these  allegations  the  defendants  make  in  bar  of  the  plaintiffs'  bill, 
and  pray  that  they  may  have  the  same  benefit  therefrom  as  if  they 
had  formally  demurred  to  said  bill. 

The  following  receipt  was  recorded  in  the  records  of  the  Pro- 
bate Court : 

"  Irasburoh,  18th  September,  1873. 

'*  Beceived  of  Charles  P.  Allen,  administrator  of  the  estate  of  Mary  F. 
Beauclerk,  fifteen  hundred,  fifty-nine  dollars,  ninety-four  cents,  being 
the  cash  in  his  hands  belonging  to  me,  of  said  estate;  also  received  all 
the  notes,  accounts,  and  other  personal  property  belonging  to  me,  of  said 
estate,  of  every  description.  Also  received  fifty-three  dollars  and  fifty* 
four  cents,  rent  rec'd  of  Charles  Kidder,  since  settlement  of  said  Allen's 
account  as  administrator,  and  not  accounted  for  in  said  account. 

**  SiDNBY  W.  BeAUCLBBK. 

*'  Received  on  file  Sept.  18, 1873,  and  ordered  recorded. 

"  E.  A,  Stewart,  Judge. 
"  A  true  record,— Attest,  E.  A.  Stewart,  Judge." 

H.  S.  Boyce  and  L.  H.  Thompson^  solicitors  for  the  orators. 

The  guardian  had  no  right  to  accept  a  gift  from  bis  wards  until 
after  they  had  attained  their  majority,  and  his  business  relations 
and  influence  growing  out  of  his  guardianship  had  fully  termina- 
ted, and  they  became  fully  informed  as  to  their  rights,  and  he 
stood  to  them  exactly  in  the  same  position  a  stranger  would  have 
occupied,  so  that  he  would  have  no  advantage  whatever  from  his 
superior  knowledge  of  their  property,  and  his  former  relation  as 
guardian  to  them.  3  Leading  Cases  in  Eq.,  (3d  Am.  ed.)  114, 
115, 138,  141, 148  ;  1  Story's  Eq.  Jurisp.,  (6th  Amer.  ed.)  sec. 
317-320 ;  Adams's  Equity,  (6th  Am.  ed.)  380 ;  Hylton  v.  Hylton, 
2  Ves.  sr.  647 ;  Hatch  v.  Hatch,  9  Ves.  Jr.  291,  (Sumner's  ed.) 
also  note  p.  298  ;  Pierce  v.  Waring,  1  P.  Wms.  (6th  ed.)  p.  121, 
cited  in  Cox's  note  ;  Griffin  v.  Deveuille,  3  P.  Wms.  131,  cited  in 
note  to  Osmond  v.  Fitzroy  ;  Wright  v.  Proud,  13  Ves.  Jr.  136  ; 
Wood  V.  Downes,  18  Ves.  Jr.  125;  Thornber  v.  Sheard,  12 
Beav.  589  ;  Hoghton  v.  Hoghton,  15  Beav.  299  and  300  ;  Merts 
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V.  EbertB,  65  Penn.  St.  119  ;  Waller  v.  Armistead,  2  Leigh  11 ; 
Archer  v.  Hudson^  7  Beav.  551 ;  0-alatian  v.  Cunningham,  8 
Cow.  372,  875,  et  $eq. ;  Q-arvin  v.  WilUamSy  44  Mo.  468  ;  fl^rcen- 
iUld'8  Mt.y  14  Penn.  St.  505  ;  Hill  on  Trustees,  (4th  Am.  ed.) 
245,  246.  In  Perry  on  Trusts,  sec.  200,  it  is  said  that,  while  the 
relation  of  guardian  and  ward  actually  subsists,  no  contracts  can 
be  made  between  them.  Lee  y.  Oraham,  6  Dana,  (Ky.)  176,  et 
teq. ;  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal  ^  Iron  Co., 
16  Md.  507, 508 ;  Schouler's  Dom.  Bel.  612 ;  Huguenin  y.  Ba^dy, 
3  Lead.  Cas.  Eq.  (4th  Am.  ed.)  94 ;  s.  o.  14  Ves.  Jr.  273  ;  Kerr 
on  Fraud  and  Mis.  177 ;  Walker  v.  Walker,  101  Mass.  169 ; 
Revett  Y.  Harvey,  1  Lim.  &  Stu.  503.  Unless  the  donee  overcomes 
the  presumption  of  undue  influence,  equity  refuses  to  uphold  such 
a  transaction  between  parties  standing  in  the  relations  named. 
2  Lead.  Gas.  in  Eq.,  (4th  Am.  ed.)  Pt.  2,  pp.  1193,  1196, 1213, 
1216, 1228  ;  3  Lead.  Cases,  (3d  Am.  ed.)  139, 141, 143  ;  Wood 
V.  Downer,  18  Ves.  Jr.,  120  and  note  1,  p.  130.  MoU  v.  Har- 
rinffton,  12  Yt.  199,  cites  with  approval  Wood  v.  Doumes ;  a^d 
lays  down  a  much  stricter  rule  between  attorney  and  client  than 
stated  above.  Bhode%  v.  Bate%,  1  L.  R.,  Ch.  App.  256,  259 ; 
QreenjuW%  JEsL,  14  Penn.  St.  505  ;  Archer  v.  Hudson,  7  Beav. 
551 ;  Cooke  v.  Lamotte,  15  Beav.  240  et  %eq.  ;  Hoghton  v.  Hogh- 
ton,  15  Beav.  298,  et  %eq. ;  Merts  v.  Merts,  55  Penn.  St.  119  ; 
Todd  V.  Ghrove,  33  Md.  192,  et  %eq. ;  Q-arvin  v.  Williams,  44  Mo. 
468;  Bellage  v.  Southee,  9  Hare,  534;  Bergen  v.  Udall,  31 
Barb.  21  et  seq.  ;  Pairo  v.  Vickery,  37  Md.  484  et  seq. 

Equity  raises  the  presumption  in  a  transaction  between  parties 
standing  in  the  relations  to  each  other  in  which  Charles  P.  and 
his  sisters  stood,  that  the  conduct  which  is  claimed  to  amount  to 
ratification  or  acquiescence  was  induced  by  the  same  influence  that 
procured  the  original  gift,  and  the  burden  is  on  the  defendants  to 
overcome  this  presumption.  2  Lead.  Cas.  in  Eq.,  (4th  Am.  ed.) 
Pt.  II.  1263 ;  Long  v.  Mulford,  17  Ohio  St.  484 ;  Waters  v. 
Thm,  22  Beav.  559  ;  Curtin  v.  Patton,  11  Serg.  k  Rawle,  310, 
311 ;  Hinely  v.  Margritz,  3  Penn.  St.  428  ;  Lessee  of  Brake  v. 
Ranney,  5  Ohio,  265,  256 ;  Lee  v.  GhaJiam,  6  Dana,  (Ky.)  181 ; 
Adair  v.  BHmmer,  74  N.  T.  554 ;  Fish  v.  MUer,  1  Hoflf.  Oh., 
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279,  et.  8eq. ;  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal  ^ 
Iron  Co.,  16  Md.  608, 509 ;  Cumberland  Coal  ^  Iron  Co.  v.  Sher- 
man,  20  Md.  134  ;  Pairo  v.  Viekery,  37  Md.  486,  et  »eq. ;  Cock- 
ereU  v.  Cholmely,  1  Russ.  &  Mylne,  426  ;  Kerr  on  Fraud  &  Mis. 
300,  301 ;  Micon  v.  Lamar,  9  Reporter,  401 ;  Sims  v.  Everhard, 
10  Reporter,  713  ;  s.  c.  102  U.  S.  811. 

The  orators  claim  that  as  there  is  no  dispute  about  the  facts, 
it  is  solely  a  question  of  law  for  the  court  to  determine  from  the 
facts  stated,  whether  there  has  been  acquiescence  or  not.  1 
Greenl.  Ev.  (12th  ed.)  sec.  197  a. ;  Na%h  v.  Harrington,  2  Aik. 
11 ;  Cayuga  Co.  Bank  v.  Warden,  6  N.  T.  29 ;  Healey  v.  Utley, 
1  Cow.  352 ;  Dole  v.  Gold,  6  Barb.  490 ;  Farmers'  Bank  v. 
VaU,  21  N.  Y.  486  ;  Traey  v.  AtheHon,  36  Vt.  612. 

The  receipts  do  not  estop  the  wards.  Hall  v.  Cone,  6  Day, 
543  ;  Waller  v.  Armistead,  2  Leigh,  11 ;  Sullivan  v.  Blaekwell, 
28  Miss.  737  ;  Musser  v.  Oliver,  21  Penn.  St.  362 ;  Thomber  v. 
Sheardy  12  Beav.  689  ;  JEberts  v.  JSberts,  supra  ;  Lee  v.  Graham, 
6  Dana,  (Ky.)  181 ;  Felton  v.  Long,  8  Ired.  Eq.  224. 

Again,  while  Charles  P.  retained  the  entire  estate  of  his  wards 
in  his  hands,  and  acting  as  their  guardian,  had  the  exclusive  con- 
trol and  management  of  the  same,  no  infefence  of  acquiescence 
can  arise  at  law  or  in  equity.  He  retained  the  entire  property  of 
Mary  F.  until  Feb.  17,  1872,  and  the  entire  property  of  Sarah  M. 
until  Feb.  8, 1872.     Greeley  v.  Mousley,  4  De  Oex  &  Jones,  95. 

From  January  2, 1872,  Sarah  M.  and  Mary  F.  were  both  un- 
der coverture.  March  v.  Russell^  3  M.  &  Cr.  32  (14  Eng.  Oh. 
R). ;  SUel  V.  McKnight,  1  Bay,  (S.  C.)  64 ;  Felton  v.  Long,  8 
Ired.  Eq.  228  ;  Hatch  v.  Hatch,  9  Ves.  Jr.  298. 

Edwards,  Bickerman  ^  Young,  for  the  defendants. 

The  defendants  claim  in  this  case  that  Sarah  M.  and  Mary 
Frances  made  assignments  of  the  property  named  therein  to  Charles 
P.  Allen  for  the  consideration  therein  named,  and  that  Sarah  M. 
and  Mary  Frances  were  fully  and  fairly  informed  by  Charles  P. 
of  their  right  to  the  property  assigned,  and  that  they  each  were 
making  a  gift  of  so  much  of  their  property  to  him ;  that  each  made 
her  gift  understandingly,  voluntarily  and  without  any  undue  ad- 
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vantage  taken  of  her  by  Charles  P. ;  that  Mary  Frances  fully  ac- 
quiesced in  the  same  until  the  time  of  her  decease,  and  ratified 
the  same,  and  had  no  desire  to  recall  the  same  ;  that  Sarah  M. 
acquiesced  in  the  same  so  long  as  Charles  P.  livedo  and  ratified 
the  same  ;  and  that  she  is  estopped  from  making  any  claim  by  her 
acquiescence  in  and  ratification  of  said  gift,  and  by  failing  to  make 
any  claim  for  the  same  within  a  reasonable  time  ;  that  Beauclerk 
is  estopped  to  claim  the  gifts. 

The  assignments  by  Sarah  M.  and  Mary  Frances  to  Charles  P. 
were  not  void  but  only  voidable,  and  therefore  susceptible  of  con- 
firmation or  ratification  when  they  came  of  age.  ^agle  Fire  Co. 
T.  Lenty  6  Page  Ch.  R.  635  ;  Zouch  v.  Parsons,  8  Burrow,  1794 ; 

I  Story's  Eq.,  s.  346  and  note  2  ;  1  Story's  Eq.,  s.  241 ;  Tucker 
et  al.  V.  Morelandj  and  Vase  v.  Smith,  1  Am.  Lead.  Cases,  pp. 
230,  242  and  247,  notes  ;  Tyler  on  Inf.  &Cov.,  ss.  15  and  16,  and 
authorities  there  cited  ;  Persons  v.  Chase,  37  Vt.  648  ;  2  Kent's 
Com.,  pp.  234,  285,  236,  note  g,  239  ;  the  case  of  Bigelow  v.  Kin- 
ney, 3  Vt.  353,  shows  how  the  acts  or  contracts  of  infants  may  be 
ratified ;  Orvis  v.  Kimball,  3  N.  H.  314.  Every  contract  of  an 
infant,  merely  voidable,  will  bind  him,  after  becoming  of  full  age, 
unless  he  disaffirm  it,  within  a  reasonable  time  after  becoming  of 
age.  Richardson  v.  Boright,  9  Vt.  368  ;  Bigelow  v.  Kinneg,  3 
Vt.  353.  And  so  with  reference  to  the  appointment  of  Judge 
Stewart  to  settle  Charles  P.  Allen's  account  as  guardian  of  Mary 
Frances  at  St.  Albans — said  appointment  was  in  writing  and  not 
under  seal,  and  recorded  with  said  account.  Tyler  on  Inf.  and 
Cov.,  ss.  16, 18 ;  Whitney  v.  Dutch,  14  Mass.  463  ;  20  American 
Jurist,  255-6  ;  5  Bacon's  Ab.  132  (Ed.  by  Bouv.),  140, 141, 143 ; 
Swift's  Dig.  55 ;  8  Coke,  43 ;  Roberts  v.  Wiggin,  1  N.  H.  73  ;  2 
Kent  Com.  237.  See  note  A  on  page  238  and  text ;  Tyler  on 
Inf.  &  Cov.,  ss.  19,  22,  23,  24,  27,  28,  29, 30 ;  Curtis  v.  Patton, 

II  Sarg.  A  Rawle,  305,  310  ;  Kirby  v.  Taylor,  6  Johns.  Ch.  242. 
As  to  confirmation  after  becoming  of  age.  Tyler  on  Inf.  &  Cov., 
8.  41 ;  6  Conn.  494 ;  3  Vt.  360 ;  Richardson  v.  Boright,  9  Vt. 
868 ;  Forsyth  v.  Hastings,  27  Vt.  646  ;  2  Kent  Com.  238 ;  1 
Am.  Lead.  Cases,  254  ;  Morse  v.  Royal,  12  Vesey,  355  ;  1  Swift's 
Dig.  59.     After  becoming  of  age  one  may  take  a  course  which 
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will  estop  him  from  denying  that  his  acts  while  an  infant  have 
been  confirmed.  Tyler  on  Inf.  &  Gov.,  s.  54  ;  Goods  ^  Bennion 
V.  Harrison,  7  E.  G.  L.  89  ;  Farr  v.  Sumner,  12  Vt.  28. 

The  case  of  Boynton  v.  Dyer,  28  Pick.  1,  shows  that  Sarah  M. 
is  estopped  by  reason  of  her  deliberate  settlement  of  Gharles  P's 
guardian  account  and  her  certificate  and  receipt  connected  there- 
with, after  she  had  been  of  age  more  than  three  years. 

After  Sarah  M.  became  of  age  her  gaardian  was  discharged ; 
but  if  this  is  not  so,  he  was  in  any  event  discharged  when  he  set- 
tled his  guardian  account.  Probate  Court  v.  Child,  51  Vt.  82  ; 
Allen  V.  Tiffany  el  al.,  6  Reporter,  104. 

Acquiescence  in  a  transaction  may  bar  a  party  of  his  relief  in 
a  very  short  period.  Perry  on  Trusts,  ss.  870,  868,  865,  864, 
1862  ;  12  Am.  L.  Reg.  468  ;  2  Ves.  Jr.  280 ;  14  Allen,  516. 

The  Statute  of  Limitations  is  a  good  plea.  Story  Eq.  Jurisp. 
s.  64,  a ;  9  Pick.  244 ;  7  Johns.  Gh.  90,  114 ;  Stav^ord  v.  Tut- 
tie,  4  Vt.  82,  also  491 ;  Spear  ^  Carlton  v.  Newell,  18  Vt.  298 ; 
Thorp  V.  Thorp,  16  Vt.  105 ;  Fletcher  v.  Warren,  18  Vt.  48 ; 
Aarone  v.  Mendel,  9  Reporter,  783. 

A  settlement  between  guardian  and  ward  made  in  good  faith 
and  on  full  deliberation  cannot  be  impeached  after  the  decease  of 
the  ward.     Hawkinses  Appeal,  82  Penn.  St.  268. 

There  has  been  no  fraud  and  no  concealment  of  facts  by  the 
guardian.  After  the  ward  becomes  of  age,  the  fiduciary  relation 
of  guardian  ceases,  and  they  occupy  that  of  debtor  and  creditor 
as  to  the  Statute  of  Limitations.  BuU  v.  Towson,  4  W.  <&  S.,  557 ; 
Bourn's  Appeal,  27  Penn.  St.  492.  This  is  fully  shown  by  the 
cases  of  Field  ^  Wife  v.  Torrey,  7  Vt.  872,  and  Harris  v.  Harris, 
44  Vt.  320. 

We  insist  that  the  petitioners  had  a  full  remedy  at  law,  and 
that  the  Gourt  of  Ghancery  had  no  jurisdiction.  Harris  v.  Har- 
ris, 44  Vt.  320 ;  Currier  v.  Rosebrooks,  48  Vt.  34 ;  Merriam, 
Admr.  de  bonis  non,  v.  Hemenway  et  aL,  26  Vt.  565  ;  Heirs  of 
Adams  v.  Adams  et  al.,  Admrs.,  22  Vt.  50 ;  Adams  v.  Adams, 
21  Vt.  166  and  167. 

H.  S.  Royce,  was  executor  of  Gharles  P.  Allen,  and  as  such 
settled  said  Allen's  guardian  account  of  May  F.  Beauclerk  (the 
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infant),  with  the  Probate  Court,  the  guardian  of  said  infant,  L. 
H.  Thompson,  being  present  and  participated  in  the  settlement. 
This  is  conclusive  as  to  the  infant.  May  F.  Beauclerk,  and  this 
estops  her  and  her  representatives  from  making  this  claim. 
Watermanj  Ouardian,  v.  Wright,  36  Vt.  164 ;  Wing  v.  Rawe,  8 
Reporter,  462 ;  69  Me.,  (Sup.  Ot.,  1879)  ;  Allen  v.  IHffany  et 
al.,  7  Reporter,  104  ;  California,  104. 

The  bill  is  multifarious ;  and  the  defect  may  be  met  by  answer. 
60  Vt.  22 ;  Story  Eq.  PL,  s.  279  ;  9  Reporter,  411 ;  8  Reporter, 
392  ;  Daniell  Ch.  P.  &  P.  844,  c.  6,  s.  4  ;  Mitf.  &  Ty.  PI.  18. 

The  opinion  of  the  court  was  delivered  by 

PowEBS,  J.  Courts  of  equity  look  with  a  jealous  eye  upon  all 
dealings  between  persons  sustaining  confidential  relations  to  each 
other.  They  will  not  allow  guardians,  trustees,  attorneys  or  other 
persons,  whose  duty  it  is  to  guard  the  interests  of  others  to  reap 
any  advantage  from  the  trust  relations.  They  will  not  allow  the 
promptings  of  self-interest  to  come  in  conflict  with  the  require- 
ments of  duty. 

This  rule  does  not  rest  upon  the  theory  that  any  actual  fraud  is 
present  in  the  particular  transactions;  but  upon  the  broader 
ground  that  in  such  relations  no  opportunity  to  commit  fraud  shall 
be  tolerated.  The  chance  to  do  a  wrong  is  the  ^^fons  et  crigo 
malarum,^^  The  jurisdiction  of  courts  of  equity  to  set  aside 
dealings  in  cases  of  this  character,  has  long  been  established ; 
but  the  courts  have  always  been  careful  not  to  fetter  their  juris- 
diction, by  defining  the  exact  limits  of  its  exercise. 

At  the  time  the  gifts  were  made  in  this  case,  Sarah  M.  and 
Mary  F.  Allen  were  both  minors,  and  Charles  P.  was  their  legal 
guardian.  In  addition  to  the  influence  incident  to  this  relation, 
Charles  P.  sustained  the  nearer  and  more  potential  relation  of  a 
brother,  enjoying  the  unlimited  confidence  and  affection  of  his 
sisters.  The  father  and  mother  had  both  deceased,  leaving  Charles 
as  the  substantial  head  of  the  family.  The  girls,  undoubtedly, 
had  but  little  practical  knowledge  of  the  large  fortune  left  them 
by  their  father,  nor  of  the  very  considerable  additions  made  to 
it  by  the  death  of  their  mother.     Charles  held  in  his  hands  the 
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entire  estate  that  came  from  both  sources ;  and  controlled  and 
managed  the  same  at  his  own  will,  doubtless,  without  consultation 
with  his  sisters  or  any  one  acting  in  their  behalf.  The  most  that 
is  learned  respecting  the  circumstances  under  which  the  gifts  were 
made,  comes  from  the  testimony  of  Sarah,  who  details  the  circum- 
stances under  which  hers  was  made.  We  have  no  information  as 
to  what  was  said  to,  or  by  Mary,  when  she  made  her  gift ;  but  the 
instrument  attesting  it  would  raise  the  inference  that  is  was  brought 
about  substantially  as  Sarah's  was.  Charles  being  dead,  it  is  ap- 
parent that  Sarah's  testimony,  respecting  the  details  of  the  trans- 
action by  which  she  turned  over  to  Charles  a  portion  of  her  es- 
tate which  she  now  seeks  to  recall,  cannot  under  our  statute  be 
used.  The  exclusion  of  her  testimony,  however,  does  not  we 
think  aid  the  defendants.  It  is  an  universal  rule  that  a  guardian 
seeking  to  hold  a  benefit  conferred  by  his  ward,  takes  the  burden 
of  showing  that  the  ward,  with  full  knowledge  of  the  character 
of  the  act  he  was  doing,  freely  and  voluntarily  made  the  gift. 
Kerr  on  Fraud  and  Mistake,  151.  In  the  absence  of  such  proof, 
the  presumption  arises  that  the  gift  was  prompted  by  the  influence 
and  pressure  of  the  confidential  relations  subsisting  between  the 
parties.  And  the  scrutiny  which  courts  apply  to  gifts  in  such 
cases  is  more  searching  than  in  cases  of  contracts  made  between 
the  parties. 

Bispham's  Equity,  3d  ed.  291  :  '^  The  relation  of  guardian  and 
ward  is  one  in  which  the  presumption  (of  undue  influence)  exists, 
perhaps  in  the  highest  degree,  and  a  transaction  between  persons 
thus  situated  during  the  continuance  of  the  relationship,  and  espec- 
ially if  it  takes  the  form  of  a  gift,  can  rarely,  if  ever,  stand." 
Bispham's  Equity,  294. 

Therefore  discarding  the  testimony  of  Mrs.  Wade,  the  case  is 
barren  of  facts  tending  to  show  that  these  wards  made  the  gifts 
voluntarily  or  understandingly.  It  is  true  that  the  masters  say 
on  page  thirteen,  printed  report,  that  "  considering  the  lapse  of 
time  and  other  circumstances  as  well  as  what  the  witness  (Mrs. 
Wade)  stated,  they  are  fully  persuaded  that  Charles  P.  fairly 
and  fully  stated  to  the  witness  the  reason  for  his  asking  for  the 
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transfer,  and  that  the  witness  freely  and  understandingly  signed 
the  transfer." 

Eliminating  from  this  summary  of  the  grounds  upon  which  the 
masters  base  their  conclusions,  the  testimony  of  Mrs.  Wade  which 
they  had  no  right  to  weigh,  and  the  conclusion  to  which  they  ar- 
rive is  left  to  stand  upon  "  lapse  of  time  "  and  "  other  circum- 
stances." Bat  lapse  of  time  is  no  evidence  that  Charles  imparted 
to  Sarah  the  reason  for  soliciting  the  gift,  nor  that  she  understand- 
ingly and  freely  made  it.  Indeed,  as  we  have  seen,  when  the  rela- 
tion of  guardian  and  ward  is  shown  to  exist,  the  presnmption  at 
ODce  arises  that  the  gift  was  not  freely  made.  And  it  is  equally 
true  that  time  never  puts  an  end  to  this  presumption.  Lapse  of 
time  might  support  a  claim  that  Sarah  had  acquiesced  in  the  trans- 
action if  it  had  been  followed  by  a  long  delay,  unexplained,  be- 
fore she  called  it  in  question.  But  acquiescence  is  not  predicable 
of  a  valid  gift ;  such  gifts  are  always  good.  It  is  only  when  the 
gift  is  originally  voidable  that  it  is  made  irrevocable  by  acquies- 
cence. The  protection  afforded  by  lapse  of  time  therefore,  can 
be  invoked  only,  when  the  original  gift  was  not  freely  and  under- 
standingly made.  There  are  no  '^  other  circumstances  "  in  the 
case  that  throw  any  light  whatever  upon  the  manner  in  which  the 
gifts  were  originally  made. 

Accordingly,  by  force  of  the  rule  above  cited,  which  calls  upon 
the  guardian  to  supply  this  proof,  the  presumption  of  undue  influ- 
ence arises,  and  the  gifts  must  be  treated  as  voidable  when  made, 
and  as  voidable  now  unless  they  can  be  supported  upon  the 
ground  of  acquiescence.  In  the  consideration'  thus  far  given  to 
the  transactions  in  question,  no  prominence  has  been  given  to  the 
fact  that  the  girls  were  minors  when  the  gifts  were  made ;  because 
the  age  or  capacity  of  the  persons  making  the  gift  is  of  little 
importance  in  cases  where  a  confidential  relation  exists.  It  is  not 
the  incapacity  of  ir^aney^  but  the  incapacity  of  wardship  that 
enables  these  girls  to  complain.  It  is  not  a  question  involving 
dealings  between  an  infant,  incapable  of  binding  himself,  with  an 
adult,  who  may  be  bound.  It  is  a  question  between  a  ward  who 
is  incapable  of  giving,  and  a  guardian  incapable  of  accepting. 
The  relation  between  the  parties  thus  creates  a  mutual  disability. 
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The  disability  would  exist  all  the  same  if  both  parties  were  of 
full  age  and  unquestioned  capacity. 

The  presumption  that  arises  from  the  relation  of  the  parties, 
that  the  gifts  were  not  originally  freely  and  understandingly  made, 
but  were  the  result  of  pressure,  is  so  inexorable,  that  no  loss  of 
evidence  that  would  support  their  validity  will  induce  the  court 
to  waive  or  bend  the  rules.  Says  Turner,  L.  J.,  in  Qrt%ley  v. 
Momley^  4  DeOex  &  Jones,  98,  speaking  of  the  validity  of  deal- 
ings between  solicitor  and  client :  '^  Solicitors  who  deal  with  their 
clients  must  take  care  not  only  that  the  transaction  is  fair,  but 
that  they  are  in  a  condition  to  prove  that  it  wa%fairy  In  the  case 
just  cited  decided  in  1859,  a  transaction  between  a  solicitor  and 
his  client  was  set  aside  on  a  bill  filed  two  years  after  the  death  of 
the  solicitor  and  nearly  eighteen  years  after  the  death  of  the  client. 
This  case  is  adopted  as  the  true  rule  in  Kerr,  F.  and  M.  307  ;  has 
been  often  cited  with  approval  in  later  English  decisions,  and  is 
now  the  unquestioned  law  upon  the  subject.  Some  members  of 
the  court  are  inclined  to  hold,  in  consonance  with  some  of  the 
early  cases,  that  these  gifts  are  absolutely  void,  and  so  incapable 
of  confirmation.  But  the  better  rule  deducible  from  the  cases  is, 
that  though  prima  facie  void,  they  may  be  confirmed  by  the  sub- 
sequent acts  or  conduct  of  the  wards. 

The  question  then  arises  whether  these  gifts  have  been  con- 
firmed, or  so  long  acquiesced  in,  as  to  bar  the  orators  of  the 
relief  they  seek.  It  is  not  claimed  that  the  wards  have  done  any 
affirmative  act  expressly  confirming  the  gifts.  But  it  is  said,  that, 
by  reason  of  the  lapse  of  time,  the  examination  made  by  the 
wards  of  the  guardian's  accounts  with  the  aid  of  their  husbands 
and  attorneys,  their  declarations  in  the  presence  of  Mrs.  Powell, 
and  other  facts  and  circumstances  referred  to  in  the  report,  the 
wards  are  now  concluded  on  the  ground  of  acquiescence  from 
questioning  the  defendants'  rights  to  retain  the  gifts. 

This  defence  is  met  by  the  orators  with  the  claim  that  during 
all  the  time  shnce  the  final  settlement  of  the  guardianship  accounts 
both  wards  have  been  married  women.  ^^  One  under  a  disability 
cannot  be  presumed  to  have  released  a  right."  2  Perry  on  Trusts, 
2d  ed.,  8.  867. 
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In  this  case,  however,  it  is  to  be  noted,  that  both  wards,  after 
their  marriage,  held  their  pt^operty  as  their  own  separate  estate, 
and  in  equity  could  deal  with  the  same,  as  freely  as  they  could  if 
unmarried.  It  is  not  apparent,  therefore,  why  they  might  not,  as 
to  such  estate,  be  bound  by  acts  of  confirmation  or  by  acquiescence 
as  effectually  as  if  sole.     1  Perry  on  Trusts,  s.  467 ;  2  lb.  s.  849. 

Acquiescence  is  matter  of  defence.  It  is  not  a  line  of  conduct 
that,  by  relation  back,  makes  the  gifts  valid  ah  initio  ;  but  is  a 
stace  of  facts  arising  ex  post  faetOy  that  enables  tho  defendant  to 
say  that  no  remedy  is  available  to  the  claimant  to  eet  aside  the 
gift.  Hence  the  burden  of  proof  to  show  acquiescence  is  upon 
ih%  person  claiming  to  hold  the  gift.  Kerr,  Fraud  and  M.,  301. 
And  this  burden  is  discharged  not  by  guesswork ;  but  substantial 
facts  must  be  pravedj  or  the  defence  fails.  To  make  out  the  de^ 
fence  it  must  be  shown,  Ist,  that  the  wards  knew  that  the  gifts 
were  invalid,  and  that  they  have  the  right  to  set  them  aside ;  2d. 
that  knowing  these  facts  they  •have  consented  for  an  unreasonable 
time  that  the  gifts  might  stand  unquestioned ;  and  8d,  that  this 
consent  is  the  result  of  their  free  and  intelligent  choice  and  not 
the  product  of  the  pressure  and  influence  of  the  confidential  rela- 
tions existing  between  the  parties. 

I.  The  wards  must  know  that  the  gifts  were  invalid  and  their 
right  to  have  the  property  restored  to  them. 

**A  man  cannot  be  said  to  acquiesce  in  what  he  does  not 
know,  nor  can  he  be  bound  by  acquiescence  unless  he  is  fully 
apprized  as  to  his  rights,  and  all  the  material  facts  and  circum- 
stances of  the  case."    Kerr,  Fraud  and  Mistake,  800. 

In  Stump  V.  Qaby,  2  De  O.  M.  &  O.  628,  681,  the  Lord  Chan* 
oellor,  speaking  of  an  alleged  confirmation  of  former  dealings 
between  an  attorney  and  his  client,  says :  *'  The  attorney  has  to 
show  that  the  confirmation  was  made  by  the  client  with  a  full 
knowledge  of  his  rights  to  set  aside  the  conveyance." 

Lord  WfiSTBUBT  uses  similar  language  in  Farrant  v.  Blanch- 

ford^  1  De  G.  J.  &  S.  118.  Lord  Reoebdale  in  Murray  v.  Palmer^ 

2  Sch.  A  Lef.  474,  has  epitomized  the  doctrine  of  the  cases  as 

follows  :  *^  Now  I  take  it  that  nothing  will  amount  to  a  confirma- 
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tion  of  a  fraudalent  transaction  but  an  act  done  by  the  party 
after  he  has  became  fully  aware  of  the  fraud  that  has  been  prac^ 
ticed ;  ...  he  muet  he  aware  that  the  act  he  is  doing  is  to  have 
the  effect  of  confirming  an  impeachable  transaction"  In  Kemp- 
eon  y.  Ashbee^  10  Chan.  App.  15,  Lord  Gaibns  lays  down  the 
same  rule.  Applying  this  rule  to  the  facts  reported,  we  shall  see 
that  the  defence  of  acquiescence  cannot  be  sustained  ;  that  no 
one  of  the  three  enumerated  conditions  by  which  it  is  to  be  up- 
held, exists  in  the  case. 

We  start  in  this  inquiry  without  any  evidence  that  the  wards 
understandingly  made  the  gifts  in  the  first  instance.  The  masters 
say  that  there  was  no  evidence  that  Sarah  and  Mary  ever  talked 
with  Charles  after  coming  of  age  in  regard  to  these  gifts ;  and  as 
to  Sarah,  that  she  never  consulted  any  one  in  regard  to  her  gift 
or  her  right  to  annul  it  until  a  short  time  before  this  suit  was 
brought. 

The  case  is  entirely  barren  of.  facts  to  show  that  the  girls 
were  ever  informed  by  their  husbands,  their  attorneys  or  any 
other  persons  that  they  might  undo  these  transactions.  The  talk 
testified  to  by  Mrs.  Powell  proves  nothing  on  this  point.  She 
heard  Mary  say  she  wanted  Charles  to  have  as  much  as  she  did ; 
and  Sarah  said  ^^  I  don't  regret  it  now."  A  mere  fragment  of  a 
conversation  without  showing  the  connection,  and  testified  to  years 
after  it  occurred,  is  pretty  slim  evidence  to  prove  any  fact.  But 
the  language  testified  to  cannot  be  tortured  even  into  a  guess, 
that  the  girls  knew  they  might  set  aside  the  gifts. 

The  investigation  made  at  St.  Albans  Jan.  1, 1872,  throws  no 
light  upon  the  question.  In  the  first  place  the  subject-matter  of 
Mary's  gift  was  not  mentioned  there  by  Charles,  Judge  Stewart, 
Mr.  Somers,  Mr.  Beauderk,  or  anybody  else.  The  meeting  was 
not  appointed  to  consider  that  subject,  but  to  examine  Charles's 
account.  It  is  true  the  account  contained  a  reference  to  the  gift ; 
but  no  witness  can  say  that  anything  was  said  about  it.  The 
attention  of  Mary  was  called  to  the  inventory  of  a  large  amount 
of  real  and  personal  property  belonging  to  her,  and  Mr.  Somers 
and  Judge  Stewart  discussed  values,  as  the  examination  went  on. 

Mr.  Royce  and  his  wife,  who  would  naturally  have  an  interest 
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for  Mary,  are  ignored  in  the  investigation.  Judge  Stewart  be- 
fore going  to  St.  Albans  had  prejudged  the  case  and  determined 
to  allow  the  account.  He  professed  to  act  as  Mary's  attorney ; 
but  his  appointment  was  void  as  she  was  a  minor  without  authority 
to  appoint  an  attorney.  The  time  was  the  day  before  Mary's  ap- 
pointed marriage.  Mary  could  know  and  appreciate  but  little  of 
the  business  that  was  being  done.  It  is  absurd  to  conclude  that 
Mary  learned  anything  respecting  her  right  to  set  aside  her  gift,  or 
anything  from  which  her  consent  to  let  it  stand  can  bo  implied. 
The  time,  the  place,  the  surroundings,  the  parties  present,  the 
parties  absent  that  ought  to  have  been  present — all  concur  to  show 
that  her  understanding  of  the  business  actually  transacted,  must 
have  been  quite  meagre,  and  altogether  less  so,  of  business  that 
was  not  attended  to.  Nor  is  the  examination  made  Feb.  6, 1872, 
at  Irasburgh  of  Charleses  account  by  Sarah,  aided  by  her  counsel, 
Mr.  Hyde,  any  more  satisfactory.  No  one  of  the  accounts  of 
Charles  that  came  under  review  at  that  examination,  contained 
any  reference  to  Sarah's  gift.  There  is  nothing  to  show  that  any 
mention  was  made  of  it  by  any  of  the  parties  present,  nor  that 
Mr.  Hyde  ever  knew  that  such  a  gift  had  been  made.  Mr.  Hyde's 
testimony  was  not  taken  as  it  doubtless  would  have  been  if  it  would 
show  anything  favorable  to  the  defendants.  There  is  nothing  on 
which  to  ground  the  claim  that  Sarah  had  the  benefit  of  disinterested 
counsel.  She  sought  counsel  for  another  purpose ;  she  did  not 
ask  advice  respecting  the  gift,  and  her  attorney  had  no  occasion 
to  volunteer  any.  It  is  not  enough  to  show  the  presence  of  an 
adviser.  It  must  appear  that  the  subject-matter,  claimed  to  be 
protected  on  the  score  of  disinterested  advice,  was  up  for  consid- 
eration, and  that  counsel  was  given  respecting  tJuU. 

The  endorsement  made  upon  the  settlement,  ^^  The  above  ac- 
count having  been  examined  and  approved  by  our  attorney  Henry 
D.  Hyde,  we  do  hereby  express  ourselves  as  satisfied,  and  this  ac- 
count is  settled  as  above,"  and  signed  by  Mr.  and  Mrs.  Wade, 
attests  the  scope  of  Mr.  Hyde's  examiuation,  and  limits  the  acqui- 
escence of  Sarah  to  that  account  alone. 

The  point  to  be  made  out  is  that  Sarah  and  Mary  knew  their 
rights.    Whatever  knowledge  Mr.  Thompson  or  anybody  else 
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might  have,  canoot  be  impnted  to  the  girls.  It  is  to  be  noted  that 
this  is  the  case  of  a  gift ;  that  the  girls  have  received  no  advan- 
tage from  their  act.  Accordingly  the  argument  based  upon  the 
ground  of  lapse  of  time,  loses  much  of  its  force.  It  is  said  in 
1  Perry  on  Trusts,  s.  467,  that  acquiescence  will  not  be  presumed 
from  mere  lapse  of  time,  if  the  eeslui  que  trust  has  done  nothing 
to  acknowledge  the  breach  of  trust,  nor  received  a  benefit  from  it. 
In  Murray  v.  Palmer^  eupra^  the  bill  was  brought, to  set  aside  a 
conveyance  made  by  a  woman  of  full  age,  but  ignorant  of  her 
rights,  after  the  conveyance  had  stood,  and  the  interest  on  the 
purchase  money  had  been  paid  to  her,  for  twelve  years.  The 
court  held  that  she  was  not  estopped  by  this  fact.  Many  cases 
can  be  cited  where  a  much  longer  delay  has  been  excused  ;  and 
many  to  show  that  much  less  time  has  been  sufficient  to  raise  the 
bar.  But  the  cases  all  show  that  lapse  of  time,  standing  alone, 
is  an  unsatisfactory  defence  to  the  establishment  of  a  clear  right. 
But  there  is  another  answer  to  this  branch  of  the  defence.  The 
masters  say :  *'  From  Charles's  knowledge  of  the  property,  and 
the  relations  between  him  and  his  sisters,  the  masters  are  persuaded 
that  he  advised  with  and  aided  them  more  or  less  about  their 
property  so  long  as  Mary  lived,  and  Mrs.  Wade  so  long  as  she 
lived." 

The  relations  between  Charles  and  his  sisters  were  always  of  the 
most  affectionate  character.  Mary  gave  expression  and  emphasis 
to  this  fact  when  she  said  as. Mrs.  Powell  testifies,  ^^  that  if  he 
(Charles)  should  die,  she  should  not  wish  to  live."  The  whole 
tenor  of  the  report  indicates  that  at  all  times  after  the  marriage 
of  Mary  and  Sarah,  as  well  as  before,  Charles  held  their  unlimited 
confidence  and  affection.  His  technical  discharge  as  their  legal 
guardian,  did  not  disturb  the  dominion  he  held  over  them,  spring- 
ing from  dieir  confidential  and  kinship  relations.  *^  Acquiescence 
goes  for  nothing  so  long  as  a  man  continues  in  the  same  situation 
in  which  he  was  at  the  date  of  the  transaction."  Kerr  on  Fraud 
and  Mistake,  801. 

The  silence  of  Sarah  and  Mary  since  their  marriage — ^the  ab- 
sence of  all  evidence  that  they  or  Charles  ever  made  any  allusion 
to  the  gifts,  and  the  continued  confidence  that  the  girls  reposed  in 
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Charles,  that  gave  him,  to  some  extent  the  continued  management 
of  their  property,  and  at  all  times  turned  them  to  him,  as  their 
adviser ;  are  facts  that  raise  the  presumption,  in  the  absence  of 
evidence  to  the  contrary,  that  whatever  acquiescence  existed  in 
the  case  is  traceable  to  the  same  influence  that  vitiated  the  gifts 
when  originally  made.  Under  such  circumstances  their  claim  to 
'  relief  would  never  outlaw  nor  grow  stale.  On  the  contrary  their 
cause  of  action  would  be  new  every  morning  and  fresh  every 
evening. 

It  is  said  that  the  orators  have  an  adequate  remedy  at  law,  and 
that  chancery,  therefore,  has  no  jurisdiction  of  the  suit.  The 
court  acquired  a  rightful  jurisdiction  to  enjoin  the  distribution  of 
the  guardian's  estate,  and  the  removal  of  the  assets  beyond  the 
jurisdiction  of  our  courts.  This,  by  the  settled  practice  of  the 
court,  would  be  a  sufficient  ground  upon  which  to  retain  the  suit 
and  accord  proper  relief.  It  may  be  that  same  remedy  would  be 
open  to  these  orators  at  law ;  but  it  is  not  apparent  that  any  such 
remedy  would  l»e  adequate  to  meet  the  exigencies  of  the  case. 
Bat  the  jurisdiction  of  equity,  over  the  trust  relations  subsisting 
between  guardians  and  wards,  and  other  persons  standing  in  fidu- 
ciary relations ;  to  give  relief  against  breaches  of  trust,  is  one  of 
the  most  ancient,  best  settled  and  most  salutary  instances  of  the 
exercise  of  chancery  power,  known  to  the  system  of  equity  juris- 
prudence. The  defendants  further  contend  that  the  bill  is  mul- 
tifiGurious,  in  that  the  claims  of  the  orators  represent  distinct 
interests  against  a  common  defendant. 

The  technical  learning  displayed  in  some  of  the  early  cases  re- 
specting the  subject  of  multifariousness  in  bills  in  equity,  is  not 
regarded  with  much  favor  in  modem  times.  In  ancient  times  the 
pleadings  in  equity  conformed  very  nearly  to  the  common-law 
system ;  and  dilatory  matters  clogged  the  progress  of  causes  to 
the  great  annoyance  of  the  court  as  well  as  suitors.  But  from 
time  to  time,  the  courts,  ever  anxious  to  reach  the  very  merits  of 
controversies,  have  broken  away  from  the  restraints  of  technicality, 
until  eventually  all  the  proper  subject-matters  of  allegation  on  the 
part  of  a  complainant,  which  under  the  old  system  would  find 
their  proper  place  in  the  bill,  replication,  surrejoinder  or  surre- 
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butter  were  incorporated  into  the  bill,  or  some  amendment  or  sup- 
plement thereof ;  and  all  defences,  that  formerly  appeared  in  any 
of  the  successive  pleadings  open  to  a  defendant,  were  condensed 
into  the  answer.  This  simplification  of  the  system  of  equity 
pleadings  necessarily  cleared  away  many  of  the  technical  and 
dilatory  impediments  that  barred  the  approach  to  a  consideration 
of  causes  upon  their  merits.  A  demurrer,  however,  is  available 
now  as  formerly ;  but  courts  confine  it  to  its  proper  scope,  and 
require  that  it  be  interposed  in  limine.  Its  proper  scope  is  to 
protect  the  defendant  from  making  answer  to  the  bill.  If,  there- 
fore, the  defendant  submits  to  answer  the  bill,  fully  upon  its  mer- 
its, he  is  taken  to  have  waived  his  technical  protection.  Clark  v. 
Phelps,  6  Johns.  Oh.  214. 

There  is  no  well-settled  definition  of  multifariousness  laid  down 
in  the  books.  Lord  Cottenhah,  in  Campbell  v  Mackay,  1  Mylne 
&  Craig,  603,  has  discussed  the  subject  with  great  learning  and 
perspicuity.  He  says :  "  The  cases  upon  the  subject  are  extremely 
various  ;  and  the  court  in  deciding  them  seems  to  have  considered 
what  was  convenient  in  particular  circumstances  rather  than  to 
have  attempted  to  lay  down  any  absolute  rule." 

In  Adams'  Equity,  6  Am.  Ed.  616,  it  is  said  that  the  rule  for- 
bidding the  joinder  of  different  matters  in  the  same  suit  is  a  rule 
of  convenience  cnlt/y  and  is  not  binding,  and  may  be  dispensed 
with  if  the  claims  be  so  far  connected  that  a  single  suit  is  more 
convenient. 

The  Master  of  the  Rolls  in  Coates  y.  Legardy  L.  R.  19  Equity, 
59,  says :  '^  The  objection  of  multifariousness  is  a  question  of 
discretion  to  be  determined  upon  considerations  of  convenience 
with  regard  to  the  circumstances  of  each  particular  case."  The 
same  doctrine  is  laid  down  in  Carroll  v.  Roosevelt,  4  Edw.  Ch. 
211,  and  in  Story  Eq.  Plead,  s.  589. 

The  question  in  all  cases  where  the  objection  is  interposed,  is 
whether  the  court  can  accord  full  and  substantial  relief  to  all 
parties  in  interest  without  embarrassing  the  chances  for  defense. 
But  the  objection  of  multifariousness  must  be  taken  by  demurrer, 
and  insisted  upon  before  final  hearing.  Lord  Redesdalb,  the 
highest  authority  we  have  upon  the  subject  of  equity  pleadings, 
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says  in  WhcUey  y.  Dawson^  2  Sch.  &  Lefr.  871,  that  the  objec- 
tion must  be  taken  by  demurrer,  and  that  it  is  too  late  to  complain 
after  the  cause  has  proceeded  to  a  hearing.  Sir  J.  Wigbah,  Y. 
G.  in  Benson  v.  Hadfidd^  4  Hare,  39,  says  that,  except  in  special 
cases,  this  objection  will  not  be  allowed  to  prevail  at  the  hearing. 

Judge  Stobt,  speaking  for  the  Supreme  Court  says,  in  Oliver 
V.  Piattj  8  How.  412 :  ^^  And  at  so  late  a  period  as  the  hearing, 
so  reluctant  is  the  court  to  couDtenance  the  objection,  that,  if  it 
can  get  on  in  the  cause  to  a  final  decree  without  serious  embar- 
rassment, it  will  do  so,  disregarding  the  fault  or  error  when  it 
has  been  acquiesced  in  by  the  parties  up  to  that  time.  A  fortiori^ 
an  appellate  court  would  scarcely  entertain  the  objection,  if  it 
was  not  forced  upon  it  by  a  moral  necessity."  To  the  same  effect, 
WeUbom  v.  TilUr,  10  Ala.  806. 

The  reason  given  in  the  cases  why  the  objection  should  be  taken 
tn  limine^  is  the  saving  of  the  expense  of  a  trial  on  the  merits. 
If,  therefore,  the  defendant  answer  the  bill  fully  on  its  merits  and 
incorporates  into  his  answer  a  demurrer  for  informality  in  the 
pleadings,  but  does  not  bring  the  case  to  a  hearing  upon  the  de- 
murrer, he  must  be  treated  as  having  waived  it.  Some  of  the  cases 
imply  that  a  demurrer  may  be  incorporated  in  the  answer  ;  but  it 
is  manifest  that  this  is  inconsistent  pleading.  It  is  in  e£fect  an- 
swering the  bill,  and  at  the  same  time  claiming  to  be  protected 
from  answering.  Mitford,  Tyler's  Ed.  208,  says  a  demurrer  and 
answer  may  be  joined,  provided  each  relates  to  a  separate  and 
distinct  part  of  the  bill.  Chancellor  Kent  says,  in  Clark  v. 
Phelps^  6  Johns.  Chan.  214 :  '^  It  is  a  settled  rule  in  pleading  that 
a  defendant  cannot  plead  or  answer  and  demur  to  the  same  mat- 
ter— the  former  will  overrule  the  latter.  It  is  inconsistent  for  a 
defendant  to  say,  he  ought  not  answer  to  a  bill,  and  yet  to  answer 
it  fully.  Lord  Chancellor  King,  in  Jones  v.  Uarl  of  Strafford^ 
8  P.  Wms.  81,  says :  *'  As  answering  to  the  same  thing  overrules 
a  plea,  so  a  fortiori  pleading  or  answering  to  the  same  thing  over- 
rules a  demurrer." 

But  waiving  this  point,  if  the  demurrer  is  allowed  to  slumber 
until  all  the  expense  of  a  trial  is  incurred,  it  is  waived.  In  Hen- 
drieksony.  Wallace^  N.  J.  9  Reporter,  411,  the  vice  chancellor 
says  of  this  objection :  <^  As  a  general  rule,  a  defendant  must 
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avail  himself  of  it  by  demurrer,  or  lose  it  forever.  If  he  attempts 
to  answer  the  complainant's  case  by  answering  on  the  merits,  the 
objection  will  be  considered  waived,  so  far  as  he  is  concerned, 
and  the  court  will  proceed  to  make  a  decree  regardless  of  it,  if  it 
can  do  justice  to  all  parties." 

In  1  Dan.  Chan.  852,  it  is  said  that  the  '^  objection  will  be  con- 
sidered to  be  waived  by  a  defendant  who  answers  the  bill."  See 
also,  Underhill  v.  Von  Oortlandly  2  Johns.  Chan.  869.  NoV  it 
is  obvious  that  the  defendant  can  stand  no  better  by  incorporating 
a  demurrer  into  his  answer  than  he  could  if  he  first  demurred  and 
then  answered.  He  waives  his  technical  defence  in  the  one  case 
as  in  the  other.  In  Cousens  v.  Rosse^  L.  R.  12  Eq.  Gas.  866,  a 
demurrer  to  the  bill  on  the  ground  of  multifariousness  was  incor- 
porated into  the  answer,  the  answer  being  full  respecting  the 
merits.  The  objection  was  first  urged  to  the  court  on  final  hear- 
ing. Lord  RoHiLLT,  M.  R.  said :  ^^  The  suit  constituted  in  this 
manner,  is  obviously  multifarious,  and  like  most  suits  so  constitu- 
ted, is  in  a  most  inconvenient  and  irregular  frame ;  but  as  objec- 
tion has  not  been  taken  to  it  by  way  of  demurrer,  it  is  too  late  to 
do  so  now."  This  case  seems  to  be  on  all  fours  with  the  case 
at  bar. 

If  a  demurrer  had  been  interposed  to  the  bill  in  this  cause  at 
the  outset  for  want  of  technical  formality,  it  would  have  been  well 
taken.  The  gifts  were  several,  and  entirely  independent  of  each 
other.  If  the  suit  had  abated,  two  suits  would  have  followed 
incurring  the  expense.  The  defense  has  in  no  way  been  hampered 
in  the  progress  of  the  cause  by  reason  of  the  misjoinder,  and  to 
overturn  the  suit  at  this  stage  is  simply  to  delay  judgment,  not  to 
avert  it.  No  reason  is  apparent — none  is  urged — why  a  decree 
cannot  be  made  according  full  relief  to  the  parties  in  interest  as 
efiectually  as  it  could  if  separate  suits  had  been  instituted. 

We  are  justified,  therefore,  in  holding,  upon  the  doctrine  of  the 
cases,  as  well  as  the  reason  of  the  thing,  that  the  cause  shall  not 
be  arrested  by  a  lurking  fatality  after  the  defendants  have  tried 
their  chances  on  its  merits. 

The  pro  forma  decree  is  reversed  and  cause  remanded,  with 
directions  to  enter  a  decree  for  the  orators  as  per  mandate  on  file. 
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JAMES  R.  HILL  &  CO.  v.  C.  C.  WABREN. 

Audita  Querela.     One  Copy  for  each  Defendant.     Recognizance 

muit  he  double  the  Judgment.     Parol  Evidence. 

Justice  of  Peace. 

1.  £d  an  action  against  two  or  more  non-residents  one  copy  must  be  left  by  the  offi- 

cer f6r  each  of  the  defendants,  at  the  place  directed  by  the  statute;  and,  if  only 
one  is  left,  the  jadgment  may  be  set  aside  npon  aucUta  querela. 

2.  The  return  itself  must  show  l^;al  service;  and,  as  the  methods  provided  by  statute 

are  not  alternative,  but  successive,  the  latter  can  be  resorted  to  only  from  ne 
cessity;  and,  as  the  court  will  not  presume  the  necessity,  the  return  must  show 
it,~as  that  the  defendant  had  no  known  agent,  ftc. 

3.  The  bond  by  way  of  recognizance  for  review  must  be  double  the  amount  of  the 

judgment,  indtuUng  eotts;  one  double  the  amount  of  the  damages^  is  too 
small;  and  a  judgment  with  such  recognisance  may  be  annulled  by  audita 
querela.    This  case  arose  before  the  R.  L.  took  effect. 

4.  When  there  are  two  recognisances,  one  taken  before  and  the  other  after,  the  ex- 

ecution had  been  issued,  only  the  first  one,  though  defective,  will  be  considered 
by  the  court;  and  parol  evidence  is  admissible  to  prove,  that,  after  the  sale  on 
the  execution,  the  defendant  procured  the  magistrate  to  take  and  certify  as  a 
part  of  the  record,  a  new  and  enlarged  recognizance.  The  recognisance  must 
be  taken  before  execution. 
5«  Damages  are  recoverable  in  audita  9U6reto. 

6.  Paddl^ord  v.  Bonero/t,  22  Vt  529  and  FoUom  v.  C<mner,  49  Yt.  4,  followed; 

Ph^ps  V.  Perry,  4  Yt.  488,  distinguished;  Eaetman  A  Paige  v.  Waterman,  26 
Yt  494,  criticised. 

7.  B.  L.,  s.  1407,  recognisance  for  writ  of  review— and  R.  L.,  s.  881,  service  on  non- 

residents—construed. 

Heard  by  the  court  at  the  March  Term,  1881,  Washington 
County,  Bbdfield,  J.,  presiding.  Audita  querela^  to  vacate  the 
judgment  of  a  justice  of  the  peace. 

Plainti£fs  are  a  firm  of  partners,  residing  and  doing  business  of 
working  leather,  at  Concord,  N.  H.  The  defendant  is  a  tanner, 
residing  and  doing  business  at  Waterbury,  in  this  State.  The 
defendant  sold  to  the  plaintiflfs  nineteen  sides  of  harness  leather, 
at  an  agreed  price  of  $8  per  side,  sent  by  express  without  inspec- 
tion. The  plaintifiFs  worked  up  five  of  said  sides,  when  they  dis- 
covered, as  they  claimed,  the  leather  was  defective  in  quality,  and 
returned  the  fourteen  sides  that  remained  intact  to  the  defendant, 
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with  notice  that  they  declined  to  accept  them  on  the  contract ;  and 
also  sent  by  mail  a  bank  check  of  $40  to  pay  for  the  five  sides 
that  had  been  used  by  plaintiffs.  The  defendant  sued  the 
plaintiffs  and  attached  the  fourteen  sides  of  leather  in  the  R.  R. 
depot  at  Waterbury. 

The  officer  in  his  return  of  said  attachment  returned  that  he 
attached  said  leather  as  the  property  of  J.  R.  Hill,  G.  H.  Emery 
and  Josiah  D.  Dwight,  and  left  a  copy  with  —  Jackman,  freight 
agenty  where  he  attached  the  property,  for  the  defendant.  He 
left  but  one  copy ;  and  there  was  no  evidence  of  what  relation 
Jackman  held  to  the'R.  R.  corporation  or  its  managers  except  the 
return.  The  plaintiffs  had  no  notice  of  this  suit  until  after  final 
judgment  therein.  The  plaintiffs  claimed  that  there  was  no  proof, 
nor  presumption,  that  Jackman  was  a  proper  agent  of  the  rail- 
road managers  with  whom  to  leave  a  copy  of  a  writ  of  attach- 
ment. 

As  to  recognizance,  the  court  found  that  the  defendant  pro- 
duced in  court  a  certified  copy  of  judgment  in  the  case  with  recog- 
nizance attached  for  double  the  amount  of  the  judgment-damages 
and  cost. 

The  plaintiffs  produced  in  court  the  magistrate  by  whom  the 
udgment  was  rendered,  with  the  original  files  and  record;  and 
offered  to  show  by  parol  that  on  the  14th  of  April,  1880,  after  the 
sale  of  the  leather  on  the  execution,  the  defendant  procured  the 
magistrate  to  take,  and  certify  as  a  part  of  the  record,  a  new  and 
enlarged  recognizance.  The  defendant  objected  to  the  testimony, 
but  the  court  received  the  testimony  subject  to  defendant's  excep- 
tions. 

The  original  files  show  that  the  defendant  with  surety,  at  the 
time  judgment  was  rendered,  recognized  for  review  in  the  sum  of 
$304,  double  the  amount  of  damages  in  the  judgment.  On  the 
14th  day  of  April,  1880,  after  the  sale  of  the  leather  on  the  exe-  . 
cution,  the  recognizance  was  rewritten^  and  the  amount  stated  in 
it  is  $311.96  ;  but  the  first  recognizance  for  $804  still  remains  at- 
tached to  the  files  in  the  case.  All  of  which  appears  on  the  face 
of  the  papers,  and  the  time  when  the  recognizance  was  amended. 

The  defendant  then  proposed  to  prove  by  parol,  to  which  plain- 
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tiff  excepted,  that  defendant's  attorney  wrote  the  recognizance, 
and  when  he  came  to  the  9uin  to  be  inserted,  he  inqnired  of  the 
magistrate  (who  held  in  his  hands  the  files  in  the  case)  what  was 
the  amount  of  the  judgmeni,  and  the  magistrate  replied  $152,  and 
the  attorney  stated  that  amount  in  the  minutes  of  the  recognizance. 
The  court  found  that  the  defendant  and  his  counsel,  Mr.  Clough, 
when  they  recognized,  stated  to  the  magistrate  that  they  recognized 
for  review  in  double  the  amount  of  the  jvdgment.  This  was  at  the 
time  judgment  was  rendered. 

It  was  proved  that  the  defendant  returned  the  bank  draft  (re- 
ceived on  the  7th)  on  the  9th  day  of  February,  1880,  which  was 
the  day  said  judgment  was  rendered,  without  any  intimation  that 
a  suit  had  been  instituted.  The  court  were  of  the  opinion  that 
the  defendant  purposely  abstained  from  giving  intimation  to  the 
plaintiffs  in  this  correspondence,  that  they  had  a  suit  against  the 
plaintiffs. 

Judgment  that  the  original  judgment  be  set  aside  and  annulled, 
with  damages  $112  (the  value  of  the  leather  sold  on  the  execu- 
tion) and  costs. 

C.  F,  Olough  and  J.  A.  Wing,  for  the  defendant. 

One  copy  was  sufficient.  1  Vt.  148.  But  this  question  cannot 
be  tried  by  audita  querela.  26  Vt.  501,  494.  The  records  duly 
certified  are  conclusive.  26  Vt.  494 ;  52  Vt.  843.  When  the 
parties  appeared  and  recognized  they  did  all  that  was  necessary. 
Audita  will  not  lie  for  the  neglect  of  the  justice.  42  Vt.  165  ; 
27  Vt.  214.  The  justice  had  a  right  to  amend  his  record.  1  Vt. 
483;  1  Aik.  321,  868  ;  18  Vt.  598  ;  18Vt.l4;  6  Vt.  641 ; 
Freeman  on  Judg.,  ss.  53  a,  88,  56,  71. 

E.  F.  Palmer y  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Veazbt,  J.  This  is  audita  querela  to  set  aside  a  judgment  of 
a  justice  of  the  peace.  The  defendants  in  that  suit  (plaintiffs 
here)  were  non-residents  and  had  no  notice.  The  plaintiffs 
now  claim  there  was  no  legal  service  of  the  writ  in  the  justice 
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suit ;  and  no  such  recognizance  for  review  as  the  statute  re- 
quires in  case  of  a  judgment  by  default  without  notice.  The  de- 
fendants were  described  in  the  writ  as  being  residents  of  Concord^ 
New  Hampshire.    The  return  of  the  officer  was  as  follows  : 

"  State  op  Vermont,  )  At  Waterbury,  in  said  County,  this  30th 
Washington  Co.  ss.  )  day  of  January,  1880,  I  then  served  this 
writ  on  the  within  named  defendants  by  attaching  the  property  of 
J.  R.  Hill,  G.  H.  Emery  and  Josiah  G.  Dwight,  14  sides  of  har- 
ness leather,  and  on  the  same  day  1  left  with  George  Jackman, 
freight  agent,  where  I  attached  the  property,  for  the  defendants, 
a  true  and  attested  copy  of  the  original  writ  with  my  return 
hereon  thereon  endorsed." 

The  statute  under  which  this  service  was  made  reads  as  fol- 
lows : 

^^  When  the  goods  or  chattels  of  a  person  are  attached  at  the 
suit  of  another,  a  copy  of  the  attachment  and  a  list  of  the  articles 
attached,  attested  by  the  officer  serving  the  same,  shall  be  deliv- 
ered to  the  party  whose  goods  or  chattels  are  so  attached,  or 
left  at  the  house  of  his  then  usual  abode,  as  directed  in  the  ser- 
vice of  summons,  and  if  such  person  is  not -an  inhabitant  of  the 
State  such  copy  shall  be  left  with  his  known  agent  or  attorney, 
and  for  want  thereof  at  the  place  where  such  goods  or  chattels 
were  attached."    R.  L.  sec.  881. 

I.  This  statute  provides  a  method  of  service  against  non-resi- 
dents if  they  have  property  in  this  State  ;  but  it  is  not  available 
unless  strictly  followed;  and  its  construction  should  be  such, 
within  the  proper  scope  of  construction,  as  will  secure  fair  deal- 
ing and  be  most  likely  to  give  notice  of  the  proceeding.  If  the 
defendants  had  been  residents  or  within  the  precinct  at  the  time, 
they  would  each  have  been  entitled  to  a  copy  of  the  attachment 
and  list  of  the  articles  attached.  Smilie  v.  RunneU  et  al.^  1  Yt. 
148.  We  think  the  reason  is  quite  as  strong,  where  service  cannot 
be  made  upon  the  defendants  in  person,  for  leaving  as  many 
copies  where  the  goods  are  attached.  The  reason  for  notice  in 
all  cases  is  equal ;  and  the  statute  imports  no  design  that  the  de- 
fendants shall  not  have  notice  in  any  case.  Its  object  was  to  pro- 
vide for  the  emergency  of  the  defendants  being  out  of  the  juris- 
diction, but  with  guards  to  fairly  protect  them.     We  think  it  is 
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plain  that  if  the  defendants  had  had  a  known  agent  in  this  State, 
they  would  have  each  been  entitled  to  have  had  a  copy  left  with 
him.  It  would  be  very  strange  that  the  legislature  should  inten- 
tionally provide  that  one  copy  served  upon  an  agent  of  several 
absent  defendants  should  be  sufficient,  when  the  law  would  have 
required  a  copy  served  on  each  if  they  had  been  in  the  jurisdic- 
tion. Yet  the  statute  plainly  imports  that  there  shall  be  as  many 
copies  left  where  the  goods  are  attached  in  case  there  is  no  known 
agent,  as  would  be  required  to  be  left  with  an  agent.  The  lan- 
guage is  :  **  and  if  such  person  is  not  an  inhabitant  of  the  State, 
such  copy  shall  be  left  with  his  known  agent  or  attorney,  and  for 
want  thereof,  at  the  place  where  such  goods  or  chattels  were  at- 
tached." This  construction  and  view  is  strongly  supported  by 
the  case  of  Washburn  v.  N.  Y.  ^  Vt.  M.  Co.,  41  Vt.  60,  which 
was  an  attachment  of  real  estate  under  section  874,  B.  L.,  by 
lodging  a  copy  in  the  town  clerk's  office,  and  where  it  was  held 
that  an  additional  copy  must  be  left  for  the  absent  defendant. 

II.  The  return  shows  no  reason  for  serving  the  writ  in  the 
method  adopted.  It  does  not  show  that  the  defendants  were  not 
within  the  precinct,  nor  that  they  had  no  known  agent  or  attorney 
in  the  State.  The  methods  of  service  provided  are  not  alterna- 
tive, but  successive,  the  latter  being  proper  only  from  necessity 
in  default  of  ability  to  adopt  the  former.  The  court  cannot  pre- 
sume the  necessity  ;  but  the  return  must  show  it  in  order  to  ren- 
der the  service  valid. 

III.  Under  that  provision  for  leaving  a  copy  where  the  goods 
were  attached  it  might  be  proper  to  leave  the  copy  with  an  indi- 
vidual ;  but  the  propriety  of  it  must  be  shown  in  the  return.  As 
before  stated  this  statute  is  entitled  to  a  strict  construction.  It 
provides  for  a  proceeding  in  invUum.  This  return  does  not  show 
in  what  relation  Jackman  stood  to  the  property  attached,  or  why 
a  copy  should  be  left  with  him.  So  far  as  appears  from  the  re- 
tarn,  which  could  be  the  only  guide  of  the  court  in  deciding  upon 
the  validity  of  the  service,  there  was  no  more  propriety  in  leav- 
ing a  copy  with  Jackman  than  there  would  have  been  in  leaving 
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it  with  any  person  who  happened  to  be  there  near  the  property  at 
the  time  of  the  attachment.  It  would  hardly  be  claimed  that  the 
legislature  intended  that  such  a  service  should  be  sufficient,  or 
that  a  construction  should  be  adopted  that  would  make  fraud  quite 
so  easy. 

We  do  not  say  that  the  validity  of  the  judgment  until  properly 
attacked  was  affected  by  the  defective  attachment  and  service ; 
but  being  now  attacked  by  this  proceeding,  the  first  one  available 
to  these  plaintiffs,  we  say,  adopting  the  language  of  Barrett,  J., 
in  Fohom  v.  Conner,  49  Yt.  4,  that  the  return  showed  :  '^  no  such 
service  was  made  by  attachment  and  the  leaving  of  copy  as  is  re- 
quired by  the  statute,  in  order  to  put  the  suit  on  foot  so  as  to 
place  these  plaintiffs  in  any  subjection  to  the  proceeding  in  any 
stage  or  event  of  it.  This  would  be  conclusive  in  behalf  of  the 
plaintiffs  upon  this  complaint."  2  Vt.  407  ;  23  Vt.  578  ;  27  Vt. 
688  ;  6  Vt.  549  ;  49  Vt.  98. 

IV.  Was  there  a  sufficient  recognizance  for  review  ?  The 
bond  of  recognizance  was  taken  before  execution  for  double  the 
amount  of  the  damages  recovered,  without  including  the  costs. 
The  statute  applicable  to  that  case  required  it  to  be  double  the 
amount  of  the  judgment,  which  would  include  the  costs.  Gen. 
Sts.  c.  81,  s.  52.  In  the  Revised  Laws,  section  1407,  this  section 
was  consolidated  with  section  49,  c.  88,  Gen.  Sts.,  which  was  the 
section  applicable  to  defaults  without  notice  in  the  Supreme  and 
County  Court.  The  language  of  the  two  sections  as  they  stood  in 
the  General  Statutes,  was  not  the  same  in  the  provision  pertain- 
ing to  the  amount  of  the  bond.  The  case  of  Phelps  v.  Parks,  4 
Vt.  488,  and  referred  to  in  Perry  v.  Whipple,  88  Vt.  278,  had 
reference  to  a  bond  in  the  County  Court. 

In  the  trial  of  this  suit  parol  evidence  was  introduced  by  both 
parties,  subject  to  objection  and  exception,  for  the  purpose  of 
showing  the  facts  upon  which  each  relied  independent  of  the  jus- 
tice record.  The  original  files  of  the  justice,  which  appear  to 
have  been  put  in  evidence  without  objection,  show  that  the  recog- 
nizance as  taken  was  too  small.  No  proceeding  was  ever  taken 
before  execution  to  correct  that  error  as  it  appeared  on  the  orig- 
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inal  files,  where  the  recognizance  was  fully  set  oat  in  doe  form. 
But  after  the  execution  and  sale  it  was  retaken  and  re-written  the 
same  as  before,  except  the  figures  were  made  larger,  and  it  was 
this  last  recognizance  which  the  justice  inserted  in  his  record, 
which  he  certified  and  a  copy  of  which  was  produced  by  the  de- 
fendant on  this  trial  below. 

The  defendant  now  claims,  firsts  that  the  certified  copy  of  the 
record  is  conclusive  between  the  parties  in  this  suit ;  neeond^  if 
not  conclusive,  then  the  change  in  the  recognizance  was  a  mere 
correction  of  a  mistake  in  making  the  original  entry,  which  cor- 
rection the  justice  had  a  right  to  make. 

The  arguments  in  this  case  and  in  other  cases  recently  heard 
before  this  court,  indicate  that  lawyers  are  in  some  confusion  and 
doubt  as  to  how  the  reported  cases  have  left  the  question  as  to  the 
conclusive  character  of  a  justice  record  in  audita  and  other  forms 
of  action.  In  this  case  we  have  only  to  deal  with  the  question  in 
an  audita  querela. 

It  would  seem  that  the  remarks  of  Judge  Barbbtt,  speaking 
for  the  court  in  the  late  case  of  Folsom  v.  Oonnevy  49  Vt.  4,  and 
the  decision  of  that  case  ought  to  have  settled  this  question.  The 
learned  judge  there  saj  s :  ^^  As  this  writ  is  brought  for  the  pur- 
pose of  attacking  and  vacating  said  judgment  because  the  acts 
done  in  procuring  it  did  not  render  this  plaintiff  amenable  to  the 
justice's  court,  nor  affect  him  by  the  proceedings  and  judgment, 
the  record  of  that  court  does  not  conclude  him  against  showing 
what  and  all  that  took  place  tending  to  render  such  proceedings 
and  judgment  invalid  and  ineffectual  against  the  subject  of  it.  .  . 
.  .  The  object  of  this  proceeding  is  to  question,  and  invalidate, 
and  annul  the  record." 

Notwithstanding  this  holding  and  the  logic  of  it,  apparent  from 
the  fact  that  the  proceeding  is  brought  by  a  party  to  the  suit 
directly  against  the  judgment  on  account  of  the  wrongful  act  of 
the  other  party  in  procuring  a  judgment  to  which  he  was  in 
fact  not  entitled,  and  which  would  appear  when  the  troth  was 
shown,  yet  the  case  of  Eastman  ^  Paige  v.  Waterman^  26  Vt. 
494,  is  cited  in  nearly  every  term  of  this  court  as  authority  for  a 
contrary  doctrine. 
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The  law,  based  on  soand  reason  and  abundant  authority  there 
cited,  is  concisely  stated  by  Rebfield,  J.,  in  PaddUford  v.  Ban- 
croft  et  cU.,  22  Vt  529.  He  says :  '^  When  audita  querela  is 
broaght,  alleging  the  fraudulent  misconduct  of  the  party  in  ob- 
taining a  judgment,  the  judgment  itself  cannot  be  regarded  as  an 
estoppel  upon  the  inquiry.  If  so,  the  remedy  would  in  most  cases 
be  wholly  unavailing.  The  conclusiveness  of  a  judgment  only  ex- 
tends to  collateral  attacks.  When  process  is  brought  directly  upon 
the  judgment,"  (stating  several  methods  open  for  this  purpose,) 
^*  the  whole  subject  is  necessarily  open  to  inquiry,  as  a  mere  mat- 
ter in  pais^ 

If  the  announcement  of  the  law  by  Judge  Isham  in  Eastman  ^ 
Paige  v.  Waterman^  supra,  is  in  conflict  with  the  law  as  enuncia- 
ted by  Judge  Redfield  before,  and  Judge  Babbbtt  afterwards, 
in  the  cases  above  quoted,  and  to  be  found  in  numerous  other 
cases,  then  it  must  yield  to  what  we  think  is  the  sounder  and  bet- 
ter-settled rule.  It  is  worthy  of  notice  that  Judge  Isham  refers 
to  the  case  of  PaddUford  v.  Bancroft,  and  adopts  the  rule  there 
stated,  but  says  the  case  he  was  dealing  with  does  not  fall  within 
it.  It  is  somewhat  difficult  to  see  from  the  report  of  the  case  why 
it  did  not,  or  to  see  when  an  audita  would  not  come  within  the 
rules  as  he  lays  it  down,  and  as  taken  from  the  case  in  the  22d, 
when  it  is  brought  to  vacate  a  judgment,  resting  as  it  must,  in 
order  to  be  a  proper  remedy,  upon  the  misconduct  of  the  recover- 
ing party. 

It  will  be  further  observed  upon  examination  of  the  cases  cited 
by  Judge  Isham,  that  not  a  Vermont  case,  with  one  exception, 
was  a  case  of  audita  querela ;  and  that  exception  was  Pike  v. 
Sill,  15  Vt.  183,  where  the  opinion  was  given  by  Judge  Red- 
field,  and  is  explained  by  him  in  Paddieford  v.  Bancroft,  and 
where  the  record  of  the  justice  showed  the  defect  complained  of, 
and  the  party  who  obtained  the  judgment  offered  to  show  that  the 
record  was  false  in  that  particular,  for  the  purpose  of  sustaining 
the  judgment,  and  the  court  held  that  the  party  must  be  bound  by 
the  record  as  it  stood.  In  the  opinion  in  PaddUford  v.  Bancroft, 
Judge  Redfield,  referring  to  that  case,  said  :  ^^  This  is  no  doubt 
true  in  all  cases.    It  involves  an  absurdity,  a  solecism  indeed,  to 
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9u$tain  a  judgment,  or  record,  by  showing  its  fahity.  The  suffi- 
ciency of  all  records  is  to  be  determined  upon  inspection  ;  and  if 
not  sufficient  upon  their  face,  they  cannot  be  eked  out  by  parol 
eridence.  Bat  this  question  is  wholly  distinct  from  that  of  the 
conclusiyeness  of  a  judgment,  when  process  is  brought  directly 
upon  it."  The  same  and  no  more  on  this  point  was  held  in  HaW" 
Uy  y.  Mead,  52  Yt.  843. 

y.  Under  the  rule  here  adopted,  the  evidence  offered  by  the 
plaintiffs  to  show  that  after  the  sale  of  the  leather  on  the  execu- 
tion the  defendant  procured  the  magistrate  to  take  and  certify  as 
a  part  of  the  record  a  new  and  enlarged  recognizance,  was  prop- 
erly admitted. 

VI.  The  remaining  question  relates  to  the  alteration  of  the 
recognizance.  Seasons  apparent  and  which  have  been  stated  in 
previous  cases,  occur  where  strict  formality  should  not  be  required 
in  justice's  records.  MeQregar  v.  Balch,  17  Vt.  568.  But  the 
question  here  is  not  one  of  form.  The  form  of  the  first  recogni- 
zance is  just  like  the  last  one,  and  is  full  and  complete.  The 
amount  was  not  as  great  as  the  law  required.  The  recognizance 
must  be  taken  before  execution.  Could  the  amount  be  changed, 
upon  the  facts  found,  after  execution  ?  The  court  found  that  the 
defendant  and  his  counsel,  when  they  recognized,  stated  to  the 
magistrate  that  they  recognized  for  review  in  double  the  amount 
of  the  Judgment.  This  shows  the  intention  of  those  persons  ;  but 
the  case  does  not  show  that  the  justice  intended  to  enter  a  differ- 
ent amount  in  his  record  of  the  recognizance  from  what  he  did 
enter.  He  seems  to  have  regarded  the  damages  recovered  as  the 
basis  of  the  measure  of  the  recognizance.  At  any  rate  it  does  not 
appear  that  the  error  in  the  figures  as  inserted  was  a  mere  cleri- 
cal error.  There  is  always  a  presumption  in  favor  of  the  correct- 
ness of  proceedings  in  courts  of  justice  in  matters  about  which 
their  records  are  not  full  and  explicit ;  but  here  the  record  is  full 
and  explicit ;  and  no  room  is  left  for  presumption.  It  is  urged 
by  the  plaintiffs  that  if  this  was  shown  to  have  been  a  mere  cleri- 
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dal  error,  it  would  Dot  aid  the  defendant.  It  is  true  that  mistakes 
in  docket  entries  in  the  County  Oourt  must  stand  and  control  until 
changed  by  the  court  on  suggestion  or  motion  at  the  term,  or  on 
formal  proceedings  for  correction  at  a  subsequent  term  ;  and  that 
court  being  perpetual  in  character,  there  is  no  obstacle  to  this  re- 
visory power.  We  are  not  called  upon  to  say  how  this  would  be 
as  to  justices  of  the  peace ;  because  it  does  not  appear  that  the 
mistake  here  was  a  mere  clerical  error.  The  general  idea  is  that 
the  authority  of  a  justice  is  temporary  ;  and  his  revisory  power 
has  always  been  understood  to  be  terminated  by  the  expiration  of 
two  hours  after  the  rendition  of  his  judgment.  Mosseaux  v.  Brig- 
ham,  19  Vt.  461. 

But  the  recognizance  for  review  may  be  taken  after  the  two 
hours  and  at  any  time  before  the  justice  issues  execution,  and  to 
that  time  there  is  no  limit  to  his  right  to  continue  to  take  it  until 
he  gets  it  correct ;  but  we  think  that  after  the  execution  has  been 
issued  and  levied  as  in  this  case,  the  recognizance  as  shown  by 
the  record  at  the  time  the  execution  was  issued,  it  not  being 
shown  that  the  amount  specified  was  a  clerical  mistake  on  the 
part  of  the  justice,  must  be  regarded  as  the  only  recognizance  for 
consideration.  We  express  no  opinion  as  to  what  the  rule  would 
be  if  such  clerical  mistake  was  shown. 

We  see  no  ground  for  reversal  in  respect  to  damages  allowed 
by  the  County  Court. 

Judgment  affirmed. 
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STATE  V.  GEORGE  HANNETT. 

Ar9on.      Evidence.     Stenographer.      OounseV^  Might  in  Com- 
menting upon  Evidence.     Other    OrimeSy  when 
not  to  be  Proved. 

1.  Oor  statute  has  not  changed  the  definition  of  the  crime  of  arson  as  given  by  the 

common  law,— the  wilful  and  malicious  burning  of  the  dwelling-house  of  an- 
other; hence,  when  one  bums  the  dwelling-house  that  he  is  lawfully  occupying, 
in  legal  sense,  it  is  not  arson  ;  for  arson  is  a  crime  against  the  security  of  the 
dwelling-house  as  such,  and,  not,  as  property. 

2.  To  prove  that  the  respondent  had  a  motive  for  burning  the  building,  evidence  was 

admissible  to  show  his  ill-feeling  and  its  intensity  towards  his  wife,  who  had 
an  interest  in  it ;  but  not  the  cause,  merits  and  consequences  of  the  quarrel ; 
hence,  it  was  error  to  admit  proof  that  the  wife  had  procured  a  divorce  for  in- 
tolerable severity  ;  that  the  respondent  had  been  restiained  by  injunction  from 
inflicting  personal  abuse  upon  her  ;  and  that,  subsequently,  the  marriage  was 
annulled  on  the  ground  of  bigamy. 

a  It  was  error  to  read  in  the  hearing  of  the  jury  the  record  of  the  court  in  the  divorce 
proceedings  to  establish  the  competency  of  the  wife  as  a  witness,  it  being  a 
question  solely  for  the  court  to  determine. 

4.  It  was  error  to  allow  the  State's  attorney  to  go  into  an  inquiry,  against  an  excep- 
tion, on  the  cross-examination  of  the  respondent  as  to  whether  he  had  been 
complained  of  and  fined  by  a  town  grand  juror  for  ill-treatment  of  his  wife.* 

6.  To  contradict  the  respondent  by  proving  that  he  had  testified  differently  on  the 

former  trial  under  the  same  indictment  the  admissibility  of  the  stenographer's 
notes  of  his  cross-examination  depended  on  their  relevancy  ;  if  relevant,  ad- 
missible, otherwise,  not ;  hence,  it  was  the  duty  *of  counsel  to  have  selected 
those  passages  contradictory  to  his  last  evidence. 
&  A  stenographer,  although  a  swom  ofilcer  of  the  court,  when  he  reads  his  notes  of 
the  testimony  of  a  former  trial,  as  evidence,  must  be  swom  like  any  other  wit- 
ness ;  but  if  not,  if  known  to  the  opposite  counsel,  the  objection  should  be 
raised  in  season  that  the  oversight  may  be  corrected. 

7.  Counsel,  in  their  arguments  to  the  jury,  are  bound  to  keep  within  the  limits  of 

fair  and  temperate  discussion  of  the  evidence  in  the  case.    Any  violation  of 
this  rule  entitles  the  adverse  party  to  an  exception. 
&  It  is  the  duty  of  the  court  in  a  criminal  trial  in  its  chaxge  to  the  jury  to  review 
and  explain  the  evidence  and  ckdms  of  the  respondent  as  fully  and(falrly  as 
tiiose  of  the  State. 

*  See  Comm.  v.  Jaduon,  13 Reporter,  626.  (Sup.  Ct.  Mass.  1882,  opinion  by  Dsyenb, 
J.,)  a  good  case,  illusttatiug  the  rale  that  independent  crimes  cannot  be  proved,  citing 
the  100  Hass.  467;  5  Cox,  C.  C.  210;  18  Ohio,  221;  also,  pointing  out  the  exceptions 
to  the  rale,  as  uttering  counterfeit  bUls,  (4  Met.  48 ;  8  lb.  236) ;  selling  false  plate  or 
jewelry,  (L.  B.  2  C.  C.  128) ;  embezzlement,  (10  Gray  173  ;  1  Allen,  6r6  ;  6  B.  ft  C. 
MS) ;  ecHispiracy  to  defiand  the  revenue,  (1  Story,  136) ;  previous  attempts  to  bum 
the  same  building  to  defiaud  an  insurance  company,  (119  Mass.  364  ;  126  lb.  42.) 
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Indictment  for  barning  a  dwelling-house,  Caledonia  County, 
December  Term,  1881.  Jury  trial,  Ross,  J.,  presiding;  plea, 
not  guilty ;  verdict,  guilty. 

The  facts  are  sufficiently  stated  in  the  opinion  except  the  fol- 
lowing. At  the  close  of  the  charge  to  the  jury,  the  respondent's 
counsel  claimed  that  the  court  had  not  reviewed  his  evidence  and 
claims  as  fully  as  it  had  those  of  the  State,  and  requested  the 
court  to  do  so ;  but  the  court  declined  to  modify  its  charge. 

Misha  May  J  for  the  respondent. 

House — and  ^'  dwelling-house  "—do  not  mean  the  same  thing. 
Bish.  Stat.  Grim.  s.  218.  The  gist  of  the  offence  is  the  injury  to 
the  security  of  human  habitation  or  occupation — and  not  to  the 
property.  2  Bish.  Or.  Law,  ss.  12, 18 ;  State  v.  Toole,  29  Grim.  c. 
842.  The  same  doctrine  is  laid  down  in  all  the  text  writers  upon 
criminal  law.  2  Whart.  Grim.  Law,  s.  1671 ;  2  John.  106  ;  8 
Black.  (Ind.)  485;  5  Stew.  (Ala.)  175  ;  52  Ala.  857.  It  was 
error  to  admit  evidence  of  the  divorce,  &o.  State  v.  LaPage,  57 
N.  H.  245  ;  s.  c.  24  Am.  Rep.  64 ;  50  Yt.  816 ;  15  Am.  Rep. 
427.  The  record  of  the  divorce  proceedings  should  not  have  been 
used  as  it  was.  58  N.  H.  873.  As  to  the  remarks  of  counsel  on 
inadmissible  evidence,  see  96  111.  209.  Respondent  ought  not  to 
have  been  inquired  of  as  to  whether  he  had  ever  been  complained 
of  by  grand  juror  and  fined.  72  N.  Y.  57 ;  8.  o.  28  Am.  R. 
182 ;  8  Tex.  Gt.  Ap.  164 ;  128  Mass.  289 ;  66  Me.  684 ;  119 
Mass.  242.  The  charge  was  unfair.  56  Ind.  584 ;  State  v.  Mc- 
Donnell, 82  Yt.  491.  The  stenographer  should  have  been  sworn. 
Roscoe's  Or.  Ev.  p.  117 ;  6  Tex.  Gt.  Ap.  439 ;  6  Rep.  282.  The 
respondent  could  not  waive  any  of  his  rights.  Proffatt,  Jury 
Trial,  s.  118 ;  1  Bish.  Gr.  Pr.  s.  422 ;  52  Vt.  876. 

Henry  C.  lie,  for  the  State. 

The  testimony  relating  to  the  divorce,  injunction  and  the  re- 
spondent's ill-treatment  of  his  wife  was  admissible.  Roscoe's 
Grim.  Ev.  p.  90. 

If  the  testimony  is  admissible  for  any  purpose,  it  is  not  to  b^ 
excluded  because  it  may  also  show  the  respondent  to  have  been 
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an  unworthy  man,  or  to  have  committed  other  crimes.  The  court 
properly  restricted  the  application  of  the  evidence.  Boscoe's 
Grim.  Et.  p.  90 ;  Bex  y.  Salulmry,  5  G.  AP.  155  ;  Bex  t.  Olew%^ 
4  G.  A  P.  221 ;  Bex  y.  Bichardsonj  2  F.  &  F.  348. 

A  case  directly  in  point  is  State  v.  Watkine^  9  Conn.  47,  where 
in  an  indictment  against  a  man  for  killing  his  wife,  the  State  was 
allowed  to  prove  an  adulterous  intercourse  between  the  prisoner 
and  another  woman,  not  to  prove  the  eorptis  delxeti^  bat  to  repel 
the  presumption  of  innocence  arising  from  the  conjugal  relation. 
See  also  Eendriekson  v.  People^  1  Parker  G.  B.  406. 

The  record  of  the  divorce  was  admissible.  Boscoe's  Grim. 
Ev.  p.  124. 

The  exception  to  the  charge  as  argumentative  cannot  be  main- 
tained, for  two  reasons : 

Ist.  Because  the  charge  was  fair  and  called  attention  in  an 
impartial  manner  to  the  claims  of  both  sides. 

2d.  Becaase,  under  the  law  of  this  State,  a  judge  has  a  right 
to  be  unfair,  unjust,  and  argumentative  in  commenting  upon  the 
evidence.  8teven9  v.  Taleott^  11  V t.  25 ;  Q-ale  v.  Lincoln^  11 
Vt.  152 ;  YdU  v.  Seeley,  16  Vt.  221 ;  Sawyer  v.  Phdley^  88  Vt. 
69  ;  MxsMquoi  Bank  v.  EvaHe^  45  Yt.  298 ;  Sampson  v.  War- 
ner,  48  Vt.  247. 

The  following  authorities  may*  aid  the  court  in  sustaining  this 
proceeding.  The  building  was  a  dwelling-house,  inhabited  by 
man,  and  intended  for  such  habitation.  It  was  the  property  of 
Stevens  as  alleged  in  the  indictment. 

That  the  property  may  properly  be  described  as  the  executor's  in 
an  indictment  for  burglary  is  shown  by  s.  1567  of  vol.  2,  Whart. 
Grim.  Law ;  2  East,  P.  G.  499.  The  rule  as  to  ownership  is  the 
same  in  burglary  and  arson.  Whart.  Grim.  Law,  vol.  2,  s.  1677. 
Archibald's  Grim.  Prac.  and  PI.  vol.  2,  marginal  page  487,  note. 

In  Commonwealth  v.  Wade^  17  Pick.  898,  a  case  of  arson,  the 
property  was  laid  in  the  indictment  as  in  the  general  owner  and 
one  of  the  tenants,  there  being  also  other  tenants  not  named  in 
the  indictment,  and  the  Gourt  ruled  that  there  was  a  failure  of 
proof,  saying  '*  the  government  must  show  that  either  the  general 
property^  or  the  occupancy^  was  in  the  persons  named."    In  the 
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present  case  there  was  proof  that  the  general  property  was  in  the 
person  named. 

In  Bex  y.  Bees^  7  C.  and  P.  568.  it  was  held  that  a  house  oc- 
cupied by  a  gardener,  in  an  indictment  for  burglary,  might  be 
described  either  as  his  or  his  master's  who  owned  it.  2  East, 
P.  C.  1027,  and  1020 ;  Arch.  Or.  Pr.  &  PL  2  vol.  marg.  p.  488,  n. 

The  opinion  of  the  court  was  delivered  by 

PowEBS,  J.  The  respondent  was  indicted  and  tried  for  the 
crime  of  arson  in  burning  a  dwelling-house  of  Joseph  M.  Stevens, 
executor  of  Francis  Oliver. 

The  exceptions  state  that  the  fire  occurred  January  10, 1880, 
and  that  the  respondent  was  then  living  in  the  house,  and  had  the 
right  to  occupy  the  same  until  April  1, 1880. 

These  facts  appearing  on  the  trial,  the  respondent  requested  the 
court  to  rule  and  hold  that  the  respondent  could  not  be  convicted 
,  of  the  crime  of  arson ;  but  the  court  ruled  otherwise.  At  the 
common  law,  arson  was  defined  to  be  the  wilful  and  malicious 
burning  of  the  dwelling-house  of  another.  Our  statute  has  left 
the  definition  of  the  crime  as  it  stood  at  common  law.  The 
offence  is  a  crime  against  the  security  of  a  dwelling-house  as  such, 
and  not  against  the  building  as  property.  In  cases  where  the 
ownership  is  in  one,  and  the  occupancy  in  another,  the  indictment 
properly  avers  that  the  dwelling-house  belongs  to  the  latter. 

If  the  occupant  is  in  possession  rightfully  and  burns  the  house, 
he  cannot,  in  legal  sense,  be  guilty  of  burning  the  dwelling-house 
of  another — he  burns  his  oum  dwelling-house. 

The  authorities  supporting  this  proposition  are  too  numerous  to 
be  cited.    They  are  collected  in  the  text  books. 

In  order  to  show  a  motive  for  the  respondent  to  burn  the  house, 
evidence  was  offered  tending  to  show  ill-feeling  between  the  re- 
spondent and  his  wife  Mary,  and  threats  of  the  respondent  that 
he  would  "  lay  everything  low,"  rather  than  permits  Mary's 
brother  to  occupy  the  house.  No  question  is  made  as  to  the  right 
of  the  State  to  show  these  facts.  Mr.  Hathaway,  a  witness  for 
the  State,  was  permitted  against  the  respondent's  exception  to 
testify  that  in  1876,  he  brought  a  petition  for  a  divorce  in  behalf 
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of  said  Harj  against  the  respondent,  based  upon  the  ground  of 
the  respondent's  intolerable  severity  ;  that  in  1879  he  bronght  a 
petition  to  annul  the  said  Mary's  marriage  with  the  respondent,  on 
the  ground  that  the  respondent  had  another  wife  living  at  the 
time  of  such  marriage ;  that  the  respondent  was  restrained  from 
inflicting  personal  abuse  upon  said  Mary  by  injunction ;  and  that 
in  June,  1880,  the  marriage  was  annulled.  This  testimony,  we 
think,  went  further  than  the  rule  allows.  Any  evidence  tending 
to  show  a  family  quarrel,  or  a  state  of  hostile  feeling,  between 
the  respondent  and  his  wife,  who  would  be  a  loser  by  the  burning 
of  the  house,  is  within  the  rule.  But  the  merits  of  that  quarrel 
cannot  be  investigated.  The  independent  fact  of  a  hostile  feeling 
and  its  intensity  may  be  shown.  The  cause,  the  merits  and  the 
consequences  of  it,  cannot  be  shown. 

The  evidence  in  question  was  well  calculated  to  inflame  the 
minds  of  the  jury  against  the  respondent,  by  showing  him  guilty 
of  other  offences  than  the  one  on  trial. 

In  order  to  establish  the  competency  of  the  said  Mary  as  a  wit- 
ness, the  state  produced  and  read  aloud  in  the  hearing  of  the 
jury  the  record  of  the  court  in  the  divorce  proceedings,  showing 
that  a  petition  was  filed  and  decree  obtained  as  testified  to  by  Mr. 
Hathaway.  It  is  apparent  that  the  jury  had  nothing  to  do  with 
this  record.  It  was  offered  to  the  court,  that  the  court  might 
determine  upon  inspection  whether  the  marriage  relation  had  been 
dissolved  and  thus  the  witness  made  competent.  We  can  imagine  n  o 
reason  for  reading  it  in  the  presence  of  the  jury  except  a  desire 
upon  the  part  of  counsel  to  prejudice  the  minds  of  the  jury  by  proof 
that  the  court,  in  the  divorce  proceeding,  had  found  the  charges  tes- 
tified to  by  Hathaway  to  be  true.  While  it  may  be  doubtful 
whether  this  was  such  error  as  would  sustain  an  exception,  still 
in  the  evident  view  in  which  it  was  offered  by  counsel,  we  think, 
in  a  criminal  case,  that  such  practice  is  unwarrantable  and  tends 
to  break  down  the  safeguards  which  the  law  throws  around  per- 
sons on  trial  for  crime. 

On  cross-examination  of  the  respondent,  the  State's  attorney  was 
permitted  against  exception  to  go  into  an  inquiry  to  show  that  the 
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respondent  was  complained  of  by  the  grand  juror  of  Walden,  for 
ill-treatment  of  his  wife,  and,  being  prosecuted  therefor,  was 
fined.  This  evidence  is  of  the  same  character  as  that  of  Mr. 
Hathaway  above  referred  to,  and  like  that  was  inadmissible. 

To  contradict  the  evidence  of  the  respondent,  the  stenographer 
was  called  to  the  stand,  and  asked  to  read  his  notes  of  the  respon- 
dent's testimony  in  cross-examination  on  a  former  trial  under  this 
same  indictment.  The  respondent  insisted  that  only  such  parts  of 
the  former  testimony,  as  related  to  subjects  upon  which  the  re- 
spondent had  testified  to  on  the  present  trial,  should  be  read  by 
the  stenographer,  but  the  court  ordered  the  stenographer  to  read 
the  whole  cross-examination  of  the  respondent  on  thcf  former  trial. 
Much  of  the  former  cross-examination  was  irrelevant  to  the  case ; 
much  of  it  foreign  to  any  inquiries  addressed  to  the  respondent 
on  this  trial ;  and  much  of  it  calculated  to  prejudice  the  respon- 
dent's case.  For  the  purpose  of  contradicting  the  respondent's 
testimony  on  the  present  trial,  it  was  the  duty  of  counsel  to  select 
such  passages  in  the  notes  of  his  former  testimony  as  were  claimed 
to  be  in  conflict  with  his  present  story.  It  was  error  to  go  fur- 
ther. He  could  not  be  contradicted  upon  immaterial  issues,  any 
more,  by  proof  of  his  declarations  in  court  respecting  them,  than 
by  his  declarations  out  of  court.  If  the  objection  that  the  steno- 
grapher had  not  been  sworn  as  a  witness  had  been  sooner  raised, 
it  would  have  been  sound.  But  the  case  shows  that  the  respon- 
dent's counsel  knew  while  he  was  reading  his  notes  that  he  had 
not  been  sworn  as  a  witness,  and  made  no  objection  till  the  argu- 
ment had  commenced.  The  objection  was  then  raised,  and  the 
court  ruled  that  as  he  was  a  sworn  officer  of  court  it  was  unneces- 
sary that  he  should  be  sworn  as  a  witness.  No  exception  was 
taken  to  this  ruling.  If  counsel  had  persisted  in  their  objection 
the  court  might  have  deemed  it  proper  to  stop  the  argument  and 
correct  the  oversight.  It  is  clear  that  any  sworn  officer  of  court, 
whether  it  be  the  reporter,  clerk,  sheriff,  attorney  or  other  officer, 
when  he  takes  the  witness  stand  as  a  witness  must  take  the  oath 
of  a  witness.  He  is  then  not  discharging  his  official  duties  ;  his 
oath  of  office  is  no  protection  to  the  party  against  perjury.    The 
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reporter  reads  his  notes  of  a  former  trial  as  an  attorney  would 
read  his ;  in  either  event  their  authenticity  and  correctness  should 
be  attested  by  his  oath. 

It  is  argued  that  counsel  for  ihe  prosecution  overstepped  the 
limits  of  legitimate  argumentation  in  his  comments  upon  the  facts 
testified  to  by  Mr.  Hathaway.  The  fact  that  counsel  commented 
vigorously  upon  the  ofiences  of  the  respondent  referred  to  by  Mr. 
Hathaway,  illustrates  the  purpose  of  counsel  in  offering  the  evi- 
dence. It  is  difficult  to  see  why  counsel  may  not  comment  upon 
any  eyidenoe  in  ihe  case.  If  the  evidence  is  not  fit  to  be  talked 
about,  it  is  not  fit  to  be  admitted.  But  no  exception  was  taken 
to  the  argument  of  counsel. 

Oounsel  in  their  arguments  to  the  jury  are  bound  to  keep  within 
the  limits  of  fair  and  temperate  discussion.  The  range  of  that 
discussion  is  circumscribed  by  the  evidence  in  the  case ;  any  viola- 
tion of  this  rule  entitles  the  adverse  party  to  an  exception  which 
is  as  potent  to  upset  a  verdict  as  any  other  error  committed  during 
the  trial. 

We  think  the  charge  of  the  court  did  not  fully  answer  the  re- 
spondent's request  to  have  his  claims  explained  and  reviewed  as 
fully  as  those  of  the  State  had  been.  This  request  was  one  the 
respondent  had  the  right  to  make,  and,  in  a  criminal  case,  espec- 
ially, was  one  that  should  be  fairly  answered. 

The  sentence  i^  vacated,  the  judgment  is  reversed,  and  the  case 
remanded  for  a  new  trial. 
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LUKE  BUZZELL  v.  N.  M.  JOHNSON. 
Officer.     Trespass.    Adjournment  of  Sale, 

1.  A  sale  of  property  seiced  for  taxes  and  sold  by  a  collector  at  ten  o'clock  in  the 

forenoon  under  an  adjournment  to  one  o'clock  in  the  afternoon,  is  irregolar, 
and  renders  him  a  trespasser;  and  the  result  is  the  same  although  the  property 
sold  well;  was  applied  on  the  plaintiff's  taxes;  and  his  attorney  was  present, 
knew  of  his  mistake,  and  said  nothing. 

2.  An  adjournment  of  a  sale  by  a  collector  is  proper;  but  it  must  be  to  a  definite 

time. 

Heard  at  the  June  Term,  1881,  Caledonia  County,  Ross,  J., 
presiding,  on  the  report  of  a  referee.  Action,  trespass  de  bonis 
with  a  count  in  trover.  Judgment  for  the  plaintiff  to  recover 
$76.55.    The  case  is  stated  in  the  opinion  of  the  court. 

H.  C.  BateSy  for  the  defendant. 

The  plaintiff 's  attorney  was  present,  and  he  could  easily  have 
prevented  the  sale ;  but  made  no  objection.  The  plaintiff  is 
therefore  estopped.  84  Yt.  598.  The  statute  does  not  point  out 
how  the  sale  shall  be  advertised.    26  Yt.  880. 

Belden  ^  Ide^  M.  Montgomery  and  Harry  Blodgetty  for  the 
plaintiff,  cited  2%e  Six  Carpenters^  Caee^  1  Smith's  L.  Cases, 
130 ;  Cooley  on  Torts,  817,  462 ;  12  Pick.  102 ;  2  Yt.  42 ;  7 
Mass.  888  ;  1  N.  H.  91 ;  21  Pick.  55  ;  48  Yt..205 ;  40  Yt.  576  ; 
16  Yt.  897  ;  81  Yt.  617  ;  52  Yt.  110. 

The  opinion  of  the  court  was  delivered  by  • 

Ybazet  J.  The  question  most  debated,  and  decisive,  is  whether 
the  sale  by  the  collector,  of  the  property  distrained,  at  ten  o'clock 
in  the  forenoon,  under  an  adjournment  to  one  o'clock  in  the 
afternoon,  was  so  far  irregular  as  to  render  the  collector  a  tres- 
passer al  initio.  The  tendency  of  late  decisions  has  been  to  mod- 
ify the  rule  adopted  in  The  Six  Carpenters^  Case^  and  to  discoun- 
tenance the  doctrine  of  making  public  officers  trespassers  ab  initio. 
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Stouffhtan  y.  MoUj  25  Vt.  668.  Bat  in  this  State,  and  generally, 
it  has  been  held  that  where  an  officer,  seizing  goods  and  chattels 
ander  prpcess,  disposes  of  them  contrary  to  the  provisions  of  the 
statute,  he  is  liable  in  trespass.  The  only  authority  to  act  being 
that  provided  by  the  statute,  the  unlawful  disposition  is  a  positive 
wrongful  act,  which  can  receive  no  aid  from  the  original  lawful 
seizure.  There  is  a  distinction  between  mere  negligence  in  the 
discharge  of  incidental  or  implied  duties  growing  out  of  lawful 
custody  of  property,  or  violation  merely  of  such  duties,  or  a  mere 
nan'feMance  of  express  duties  resting  on  the  officer,  on  the  one 
hand,  and  on  the  other  hand  the  doing  of  an  official  act,  author- 
ized by  the  statute  but  required  to  be  done  in  a  manner  specifi- 
cally prescribed,  in  direct  violation  of  the  statute,  HaU  v.  JRapj 
40  Yt.  576,  and  cases  cited  in  the  opinion.  The  statute  as  con- 
strued in  previous  cases  required  the  collector  to  give  notice  of 
the  time  and  place  of  sale,  R.  L.  sec.  877.  An  adjournment  is 
proper ;  but  it  must  be  to  a  definite  time.  Whether  it  need  be  in 
writing  and  posted  or  not,  the  collector  saw  fit  to  adopt  that 
course,  and  fixed  the  hour  at  one  o'clock  in  the  afternoon ;  not 
an  hour  indicating  that  it  was  a  clerical  error ;  not  an  obvious 
mistake,  as  in  the  case  of  Whteloch  v.  Archer  et  al.j  26  Yt.  380, 
where  it  was  written  '^  4  o'clock  A.  M."  instead  of  ^^  4  o'clock  P. 
M.";  but  a  seasonable  and  proper  hour,  and  the  one  to  which  the 
adjournment  was  actually  made.  There  could  be  no  legal  sale 
under  that  adjournment  previous  to  that  hour.  It  is  a  strict  tech- 
nical question  of  legality  of  sale ;  and  that  cannot  be  afiected 
by  the  fact  that  the  property  sold  well ;  or  that  it  was  just  as  well 
for  the  plaintiff  to  have  the  sale  at  ten  o'clock ;  or  that  the  plain- 
tiff's  attorney  at  that  time  discovered  that  the  sale  was  premature 
and  said  nothing ;  or  that  the  proceeds  were  applied  in  the  pay- 
ment of  the  plaintiff's  taxes.  As  stated  by  Barrett,  J.,  in  Hall 
V.  Rajfj  iuprdj  which  was  a  sale  under  an  execution,  where  the 
same  rule  prevails,  the  defendant :  ^^  was  the  agent  and  officer  of 
the  law,  proceeding  in  invitum  against  the  plaintiff's  right  to  hold 
and  dispose  of  his  own.  He  could  only  affect  and  bind  the  plain- 
tiff in  disposing  and  applying  the  proceeds  of  the  property,  by  pur- 
suing the  course  prescribed  by  the  law." 
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This  view  must  result  in  an  affirmance  of  the  judgment  below, 
independent  of  some  other  points  made  by  the  defendant— which 
are  therefore  not  passed  upon.    Judgment  affirmed. 


BOYNTON  &  MOSELEY  v.  GEORGE  BEALEY. 
Waiver.    Ustoppd. 

1.  To  oongtitate  a  waiver  there  miut  be  an  intentional  relinquishment  of  a  known 

right;  hence,  a  lien-holder,  ignorant  of  the  facts,  that  his  lien  on  certain  cows 
extended  to  their  offspring,  and,  also,  of  the  particolar  description  of  the  off- 
spring, did  not  waive  his  daim  by  telling  an  attaching  creditor  that  "  they  had 
got  nothing  that  belonged  to  him  '* ;  nor,  by  saying  to  the  appraisers,  *'  that  no 
part  of  the  property  so  appraised  belonged  to  him  " ;  nor,  by  ref  asing,  on  the 
request  of  the  creditor,  to  attend  the  sale,  replying,  "  that  they  had  attached 
nothing  of  his."* 

2.  The  refusal  of  the  lien-holder  to  attend  the  sale;  his  silenoe;  his  answers  to  the 

creditor  and  appraisers;  and  his  failure  to  act,  under  the  circumstances,  do  not 
estop  him  from  enforcing  his  lien;  because,  what  he  said  was  never  communica- 
ted to  the  purchasers;  it  does  not  appear  that  he  was  grossly  negligent;  the  cred- 
itor himself  knew  the  real  condition  of  the  title;  and  no  one  was  misled  or  in- 
duced to  a  different  action  by  what  he  said  or  did,  or  failed  to  say  or  do. 

3.  There  is  no  estoppel  where  the  i^lenoe  is  the  result  of  ignorance  of  the  facts,  unless 

the  party  is  guilty  of  gross  negligence  in  not  knowing  the  facts. 

4.  The  rule  of  estoppel  relating  to  negotiable  instruments  does  not  apply. 

Heard  by  the  court,  March  Term,  1881,  Washington  County, 
Redfield,  J.,  presiding. 

Action  replevin,  brought  on  the  statute,  to  determine  the  title 
to  five  yearlings  and  two  cows  taken  by  the  defendant  and  replev- 
ied by  the  plaintiffs.  The  cattle  were  sold  at  a  public  sale  by  a 
regular  officer,  on  a  writ  of  attachment  in  favor  of  one  Daniel  Ba- 
con v.  Bates  and  Banister.    The  defendant  claimed  to  hold  the 


*  Where  one  has  admitted  indebtedness,  and  thereby  induced  a  garnishment  pro- 
ceeding against  him,  he  is  not  oondosively  estopped  from  afterwards  denying  such  in- 
debtedness, see  Alb.  L.  J.,  June  10, 1882,  p.  407,  citing  Warder  y.  Baker,  54  Wis.;  6 
Gush.  4;  9  Gush.  490;  2  Yroom,  62;  12  Pick.  557;  4  Yroom,  81;  40  Mo.  169;  85  Ul.  96; 
15  Pick.  40;  27  Wis.  261;  51  Wis.  450;  82  N.  Y.  315.~Rkp. 
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Stock  by  yirtne  of  a  certain  conditional  sale  given  by  Bates  and 
Banister  to  himself,  and  as  executor  of  the  estate  of  Alvin 
Braley,  deceased.  The  defendant  claimed  the  stock  as  issne 
of  the  stock  named  in  the  lien.  The  plaintiff  purchased  the  stock 
of  different  parties  who  bid  it  off  at  the  aforesaid  public  sale,  and 
piud  full  yalue,  and  without  notice  of  any  daim  to  the  property 
on  the  part  of  the  defendant.  None  of  the  parties  who  bid  the 
property  off  at  the  public  sale  had  any  notice  of  the  defendant's 
claim  to  the  property  so  bid  off  by  them.  The  defendant  knew  of 
the  attachment  by  Bacon ;  and  knew  of  the  sale  at  the  time  and 
place  of  sale.  The  defendant  was  shown  by  said  Bacon  the  list 
of  property  attached  before  the  sale,  and  stated  to  said  Bacon,  in 
answer  to  his  inquiry  if  any  part  of  the  property  so  attached  was 
his,  that  they  had  got  nothing  that  belonged  to  him  (the  defend- 
ant). After  the  appraisal  and  before  the  sale  the  defendant  was 
shown,  by  the  appraisers  appointed  by  the  officer,  each  article  of 
property  so  appraised  by  them ;  and  stated  to  them  that  no  part 
of  the  property  so  appraised  belonged  to  him,  the  defendant. 
The  property  now  claimed  by  him  was  a  part  of  the  list  of  at- 
tached property  shown  him  by  Bacon ;  and  on  the  list  shown  him 
by  the  appraisers  aforesaid.  On  the  day  of  the  sale  by  the  officer 
he  was  requested  by  the  then  plaintiff.  Bacon,  to  attend  the  sale, 
but  he  refused,  saying  that  they  had  attached  nothing  of  his. 

It  turned  out  in  proof  that  the  defendant  Braley  did  not  know 
at  the  time  of  said  sale  that  the  issue  of  the  stock  named  in  the 
lien  were  followed  by  the  lien,  and  hence  did  not  know  that  any 
of  the  property  so  attached  was  his  by  virtue  of  the  lien. 

The  court  found  that  the  list  of  articles  of  property  appraised, 
and  attached  and  sold,  was  not  descripti?e  of  each,  but  merely  of 
the  number  of  each  kind ;  and  defendant  understood  there  was 
enough  of  each  kind  on  the  premises  to  comprise  the  list  of  each 
appraised  or  sold.  Defendant  was  ignorant  of  the  particular  de- 
scription of  the  cattle  that  sprung  from  those  he  owned,  or  whether 
his  right  extended  to  them.  But  the  debtor,  who  was  in  the  in- 
terest of  the  attaching  creditors  and  was  consulted  by  them,  knew 
all  about  it ;  and  the  attaching  creditors,  as  the  court  believed, 
knew  that  these  two  yearlings  were  the  issue  of  defendant's  cows. 
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The  court  adjudged  that  defendant  was  not  estopped  from  claim- 
ing according  to  his  title. 

The  plaintiff  claimed  that  the  defendant  was  estopped,  as  against 
bona  fide  purchasers,  by  his  denials  of  ownership  to  Bacon  and  to 
the  appraisers,  and  by  his  silence  and  in  action,  and  had  waived 
his  rights  if  he  had  any  ;  and  that  he  could  not  take  advantage  of 
his  mistake  of  the  law  of  lien  as  against  innocent  third  parties, 
purchasers,  at  the  public  sale,  or  their  assignees. 

The  court  found  that  two  of  the  yearlings  were  of  the  issue  of 
the  two  cows  named  in  the  lien  ;  and  rendered  judgment  for  the 
return  of  the  two  yearlings,  and  for  the  plaintiffs  as  to  the  other 
cattle. 

The  plaintiffs  except  to  said  decision  ;  writ  of  return  stayed, 
and  cause  passed  to  Supreme  Court. 

Jag.  If.  Johnson  and  Frank  Plumley^  for  plaintiffs. 

The  defendant  waived  his  lien.  26  Yt.  866  ;  17  lb.  455  ;  28 
lb.  527  ;  34  lb.  698  ;  85  lb.  204 ;  48  lb.  806  ;  47  lb.  868 ;  25 
lb.  298 ;  9  Oowen,  274 ;  2  Fla.  171 ;  8  Paige,  254 ;  80  Wis.  55 ; 
18  Wall.  255  ;  25  Conn.  98  ;  26  Ala.  547  ;  10  Ad.  A  E.  90 ;  51 
N.  H.  287. 

Heath  ^  OarUoUy  for  the  defendant. 

The  debtors  knew  all  about  this  defendant's  title  in  the  year- 
lings. The  creditor.  Bacon,  consulted  them,  and  knew  the  year- 
lings to  be  the  issue  of  defendant's  cows.  Now  Bacon,  knowing 
these  facts,  cannot  be  allowed  to  claim  that  this  defendant  is 
estopped  by  his  representation  to  him.  The  burden  is  on  the 
plaintiffs  to  show  an  estoppel.  Bigelow  on  Estoppel,  484  ;  Mar- 
tin V.  Yellowback,  88  Cal.  800  ;  Gottings  v.  Rodman,  6  Ind.  289 ; 
Railroad  v.  Horfold,  19  Ind.  847  ;  Holmee  ^  Wife  v.  Crovfdl  f 
Wife,  78  N.  C.  618  ;  Colbert  v.  Daniel,  82  Ala.  814;  Thrall  v. 
Lathrop,  80  Yt.  807.  It  does  not  appear  that  the  representa- 
tions of  defendant  were  acted  upon.     Wooley  v.  JEdson,  85  Yt.  214. 

The  opinion  of  the  court  was  delivered  by 
Yeazet,  J.    I.    This  case  was  tried  by  the  court  without  a 
jury.    Plaintiffs'  counsel  say  that  the  defendant  waived  his  lien 
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by  what  he  said  to  Baoon  and  the  appraisers.  This  claim  is  an- 
swered by  the  finding  of  the  coart  that  the  defendant  did  not  knota 
he  had  a  lien.  In  order  to  constitute  a  waiver,  there  must  be  an 
intentional  relinquishment  of  a  known  right.  See  Bigelow  on  Es- 
toppel and  cases  there  cited  upon  this  subject. 

II.  Is  the  defendant  estopped  from  asserting  his  right  ?  One 
of  the  essential  elements  to  an  estoppel  by  conduct  is  that  the 
party  to  whom  the  representation  was  made  must  have  been  igno- 
rant of  the  truth  of  the  matter.  Therefore  there  was  no  estoppel 
as  between  Bacon  and  the  defendant,  as  Bacon  knew  the  truth. 
Moreover  there  was  no  privity  between  Bacon  and  the  purchasers 
at  the  execution  sale  in  whose  right  these  plaintiffs  stand.  The 
defendant  was  not  present  at  the  execution  sale,  and  never  dis- 
claimed his  right  to  the  purchasers ;  and  what  he  said  to  Bacon 
and  the  appraisers  never  came  to  the  purchasers'  knowledge. 
Therefore  there  is  no  ground  of  estoppel  by  reason  of  any  repre- 
tenUxtion  of  the  defendant.  The  only  ground  left  is  that  he  did 
not  attend  the  sale  and  there  assert  his  right.  Silence  is  good 
ground  of  estoppel  when  the  other  essential  elements  exist ;  that 
is,  it  may  be  a  method  of  concealment  of  a  material  fact  when 
there  is  a  duty  to  speak ;  and  may  be  as  misleading  as  a  repre- 
sentation. Cady  V.  Otven^  84  Yt.  598.  But  there  is  no  estoppel 
where  the  silence  is  the  result  of  ignorance  of  the  facts,  unless  the 
party  is  guilty  of  gross  negligence  in  not  knowing  the  facts,  of 
which  there  is  here  no  valid  ground  of  claim.  In  this  case  the 
defendant  was  ignorant  of  his  right.  He  had  no  intention  of  mis- 
leading by  his  failure  to  assert  his  right.  It  does  not  appear  that 
the  purchasers  at  the  sale  changed  their  conduct  by  reason  of  the 
defendant  not  attending  the  sale  and  giving  notice  of  his  lien.  It 
is  not  even  clear  that  he  knew  that  any  of  the  animals  attached 
were  the  descendants  of  the  stock  upon  which  his  lien  originally 
existed.  He  had  not  seen  the  animals.  He  had  only  seen  a  list 
of  them.  Upon  seeing  the  list  after  the  attachment,  he  disclaimed 
any  ownership,  in  the  honest  belief  he  had  none ;  but  this  was 
never  communicated  to  the  purchasers. 

In  reviewing  alleged  errors  of  the  County  Court  we  cannot 
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assume  that  the  purchasers  were  induced  to  purchase  by  reason 
of  the  defendant  not  attending  the  sale  and  claiming  his  lien.  In 
order  to  entitle  the  excepting  party  to  a  reversal,  error  most  ap- 
pear on  the  record. 

The  rule  of  estoppel  relating  to  negotiable  instruments,  which 
is  one  class  of  the  cases  to  which  we  are  referred,  stands  on  pe- 
culiar ground,  on  account  of  the  law  relating  to  these  instruments 
being  a  part  of  the  Law  Merchant.    Bigelow  on  Estoppel,  551. 

We  think  no  error  appears  in  the  judgment  rendered,  and  the 
same  is  affirmed. 


STATE  V.   PATRICK  MALLOY. 

Breaking  Jail.     Evidence.     R.  L.  m.  828,  1459.     Ju%iiee  of 

the  Peace. 

• 

1.  When  the  respondent  was  arrested  in  Essex  Coimty  there  was  no  Jail  there,  and 

he  was  committed  to  the  jail  in  Caledonia  Coimty;  held,  no  error. 

2.  The  original  mittimos,  with  the  officer's  return  thereon,  is  the  best  evidence  that 

the  respondent  was  legally  confined  in  jail. 

3.  By  section  828,  R.  L.  a  justice  of  the  peace  is  not  required  to  make  a  record  of  a 

mittimos. 

4.  It  was  error  to  admit  as  evidence  the  original  files  in  the  proceedings  before  the 

magistrate,  instead  of  a  copy  ;  also,  to  allow  parol  evidence  of  the  copy  of  the 
mittlmas  left  with  the  jailer,  as  its  loss  was  not  satisfactorily  proved ;  but,  as  all 
this  was  immaterial,  the  mittimus  itself  being  prima  facU  evidence  of  a  legal 
commitment,  the  errors  work  no  injury  to  the  respondent,  and  he,  therefore, 
takes  nothing  by  his  exceptions. 

5.  The  respondent  was  committed  by  force  of  the  mittimus,  and  not  the  copy  left 

with  the  jailer;  hence,  if  the  copy  were  lost,  or  the  officer  should  fail  to  leave 
one,  this  would  not  invalidate  the  commitment. 

6.  R.  L.  ss.  1459,  commitment,  where  no  jaU  in  county ;  S2S,  what  records  a  justice 

shaU  keep— construed. 

Indictment  for  breaking  jaiL  Trial  by  jury,  verdict,  guilty, 
at  the  June  Term,  1881,  Caledonia  County,  Ross,  J.,  presiding. 
L.  SuUoway,  the  jailer,  was  called  as  a  witness  and  testified  that 
he  carried  the  copy  of  mittimus  and  officer's  return  on  same  in 
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case  Stale  v.  Malloy^  to  Montpelier  in  fall  of  1880,  before  a  Com- 
mittee on  Claims ;  and  that  at  the  request  of  Auditor  Powell,  be 
left  the  same  with  said  Powell ;  that  he  bad  not  seen  it  since. 
No  proof  was  offered  to  show  that  either  SuUoway,  or  Mr.  Bates, 
had  made  any  search,  or  had  ever  called  upon  Col.  Powell  for 
this  copy  of  mittimus. 

Snlloway,  against  the  exception  of  respondent,  was  permitted 
to  state  that  the  copy  left  with  him  by  the  deputy  sheriff,  was  just 
like  the  original  produced  by  said  Hobson.  The  return  on  the 
mittimus  showed  that  there  was  no  jail  in  Essex  County. 

Copy  of  MimMus. 
STATE  OP  VERMONT,  >   To  any  8hmff  <yr  dmHabU  in  Vermont : 

Essex  Cottnty.  ss.      j*  Greeting. 

Whereas,  At  Brighton,  in  the  County  of  Essex,  on  the  4th  day  of 
September,  A.  D.  1879,  Patrick  Malloy,  alias  Henry  Malloy,  alias  Patrick 
Kelley,  a  transient  person,  was  on  a  charge  in  the  following  words,  viz  : 
That  *^  Patrick  Malloy,  Henry  Malloy,  alias  Patrick  Eelley,  a  transient 
person  at  Brighton,  in  said  Essex  County,  on  the  20th  day  of  August, 
A.  D.  1879,  with  force  and  arms,  one  bay  mare  of  the  value  of  two 
hundred  dollars,  of  the  goods  and  chattels^  of  E.  C.  Bobinson,  of  said 
Brighton,  did  then  and  there  wilflilly  and  feloniously  steal,  take,  drive 
and  lead  away,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  State,*'  by  me,  the 
said  Nathan  Hobson,  justice  of  peace  for  the  County  of  Essex  aforesaid, 
ordered  to  find  good  and  sufficient  sureties  in  the  sum  of  two  hundred 
dollars  for  his  appearance  before  the  County  Court  next  to  be  holden  at 
Guildhall,  in  and  for  the  County  of  Essex,  on  the  third  Tuesday  of  Sep- 
tember, A.  D.  1879,  to  answer  to  matters  and  things  which  should  then 
and  there  be  objected  to  him  in  that  behalf,  and  the  said  Patrick  Malloy, 
alias,  etc.,  etc.,  having  neglected  and  reAised  to  find  sureties  for  his  ap- 
pearance as  aforesaid, 

Ther^orey  By  the  authority,  etc.,  you  are  hereby  commanded  to  take 
the  body  of  the  said  Patrick  Malloy,  etc.,  etc.,  and  him  commit  to  the 
keeper  of  the  jail  in  St  Johnsbury  in  the  County  of  Caledonia,  within  the 
who  is  hereby  commanded  to  receive  the  said  Patrick  Malloy,  etc., 
alias,  etc.,  and  him  safely  keep  so  that  he  be  had  to  appear  before  the  said 
County  Court  to  be  holden  at  Guildhall  aforesaid,  on  the  third  Tuesday 
of  September  aforesaid,  or  until  he  find  good  and  sufficient  sureties  for 
his  appearance  as  aforesaid,  or  be  otherwise  discharged  according  to  law. 

Tho  respondent's  counsel  excepted  to  several  rulings  of  the 
court  below ;  but  the  other  questions  are  sufficiently  stated  in  the 
opinion. 

7 
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Misha  Mat/y  for  the  respondent. 

It  was  error  to  admit  the  original  files.  13  Yt.  9 ;  18  Vt. 
594;  Green.  Ev.  1,  s.  513.  Lawful  confinement  cannot  be  shown 
by  the  mittimus.  Russ.  on  Cr.  p.  17, 878 ;  Arch.  Gr.  PI.  18th  Ed. 
885 ;  2  Bish.  Cr.  L.  s.  889 ;  32  Vt.  427 ;  Roscoe's  Cr.  Bv.  s. 
865.  It  was  error  to  admit  the  original  mittimus,  instead  of  the 
copy  left  with  the  jailer,  14  Vt.  811 ;  34  Vt.  97 ;  Gen.  St.  p.  298, 
8.  62 ;  47  Vt.  95.  The  mittimus  does  not  show  a  lawful  commit- 
ment in  the  jail  at  St.  Johnsbury.  It  was  not  for  the  justice  to 
determine  where  he  should  be  confined.  G.  S.  p.  298,  s.  59,  60  ; 
45  Vt.  386 ;  2  Pick.  445 ;  18  Vt.  458 ;  25  Vt.  93  ;  6  Allen.  130. 

H.  C.  BateSy  State's  attorney. 

The  mittimus  was  prima  facie  proof  that  the  commitment  was 
lawful.  Arch.  Cr.  &  PI.  vol.  2,  p.  Ill ;  17  Vt.  577.  The  mitti- 
mus not  being  a  part  of  the  record,  the  original  may  be  produced 
in  court.  Green.  Ev.-vol.  1,  s.  513.  The  evidence  of  loss  of  the 
copy  left  with  the  jailer  was  sufficient  to  let  in  proof  of  the  con- 
tents.   6  Vt.  395 ;  33  Vt.  219. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  Ch.  J.  It  appears,  from  the  uncontradicted  evidence, 
that  at  the  time  the  mittimus  was  issued,  upon  which  the  respondent 
was  arrested  and  committed  to  the  jail  in  St.  Johnsbury,  that  there 
was  no  jail  in  the  county  of  Essex.  Section  1459,  R.  L.,  pro- 
vides that  if  there  is  no  legal  jail  in  the  county  where  the  arrest 
is  made,  the  commitment  shall  be  made  in  the  adjoining  county 
in  which  there  is  a  legal  jail.  It  was  under  and  by  force  of  that 
statute  that  the  magistrate  directed  the  commitment  of  the  re- 
spondent to  the  jail  in  St.  Johnsbury,  a  legal  jail  in  an  adjoining 
county ;  and  in  that  there  was  no  error.  The  power  was  con- 
ferred upon  the  magistrate  by  the  statute  above  referred  to.  It 
was  incumbent  upon  the  State  to  show  that  the  respondent  was 
legally  confined  in  jail  at  the  time  when  it  is  alleged  that  he  broke 
open  and  escaped  therefrom.  To  show  that  fact  the  State  offered 
in  evidence  the  original  mittimus,  with  the  officer's  return  thereon, 
showing  that  by  virtue  of  the  same  he  arrested  the  respondent  and 
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committed  him  to  said  jail.  The  respondent  objected  to  said  mit- 
timus and  return,  upon  the  ground,  first,  that  the  mittimus  and 
return  constituted  a  part  of  the  record  which  the  magistrate  was 
required  by  law  to  make,  and  that  a  certified  copy  was  the  legiti- 
mate and  proper  evidence  ;  and,  second,  that  said  mittimus  and 
return,  or  a  copy  thereof,  was  secondary  evidence,  and  that  the 
best  evidence  was  the  copy  which  it  is  made  the  duty  of  the  com- 
mitting o£Bcer  to  leave  with  the  jailer. 

The  statute,  sec.  828,  which  requires  justices  of  the  peace  to 
keep  a  record  of  their  judicial  proceedings,  has  reference  to  and 
includes  proceedings  down  to  and  including  the  final  judgment. 
All  precepts  issued  by  them  predicated  upon  such  judgments  are 
made  returnable  to  them,  and  when  so  returned,  should  be  kept 
and  preserved  by  them  ;  but  they  are  under  no  obligation  to  make 
a  record  of  them,  unless  there  is  some  law  that  especially  requires 
it  to  be  done. 

The  magistrate  was  not  required  to  make  a  record  of  the  mitti- 
mus and  return  ;  and  hence  the  original  and  return  thereon  fur- 
nished the  proper  and  best  evidence. 

The  mittimus  was  good  in  substance  and  form,  and  the  return 
thereon  shows  that  the  respondent  was  legally  committed  to  jail. 
He  was  not  committed  by  virtue  of  the  copy  which  the  officer  was 
required  to  leave  with  the  jailer  at  the  time  of  the  commitment, 
but  by  virtue  of  the  mittimus  which  required  that  he  should  be 
committed  to  jail  and  kept  therein  until  legally  discharged.  Hav- 
ing been  lawfully  committed,  his  detention  in  obedience  to  the 
command  of  the  mittimus  would  not  become  an  illegal  and  unjus- 
tifiable detention  on  account  of  the  neglect  of  the  officer  to  leave  a 
copy  of  the  mittimus  and  return  with  the  jailer.  Such  neglect  would 
not  have  the  effect  to  invalidate  what  the  officer  had  done  in  com- 
mitting his  prisoner  under  the  command  of  the  mittimus.  The  ob- 
ject in  requiring  such  copy  to  be  left  with  the  jailer  is,  that  he 
may  have  available  evidence  of  his  authority  and  right  to  detain 
the  party  described  therein  in  jail,  and  that  the  prisoner  may 
ascertain,  from  the  same  or  a  copy  thereof,  which  the  jailer  is 
required  upon  proper  application  to  furnish,  the  cause  of  his 
imprisonment.    It  is  not  necessary  to  decide  under  what  circum- 
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stances  and  to  what  extent  the  committing  officer  might  be  held 
personally  liable  for  iieglecting  to  furnish  a  copy  of  his  precept 
and  return  to  the  jailer,  as  required  by  law.  It  is  sufficient  for 
present  purposes  to  say,  that  the  neglect  to  leave  such  copy,  or  to 
produce  the  same,  when  one  has  been  lost,  or  to  prove  its  contents, 
when  such  proof  is  admissible,  are  not  in  justification  for  break- 
ing open  and  escaping  from  jail,  when  it  is  shown  that  the  party 
was  legally  committed. 

We  do  not  regard  such  copy  as  the  best  evidence.  It  would 
probably  be  held  to  be  admissible,  because  it  is  a  document  which 
the  officer  is  required  to  make  and  certify.  But  it  is  a  copy,  and 
when  the  original  is  obtainable  that  is  the  best  evidence ;  and  if 
either  is  to  be  regarded  as  secondary,  it  would  be  the  copy. 

The  State  was  not  obliged  to  show  that  the  proceedings  preced- 
ing the  issuing  of  the  mittimus  were  legal.  The  mittimus  being 
good  in  substance  and  form,  and  a  legal  return  thereon  having 
been  made,  showing  the  arrest  and  commitment  of  the  respondent 
by  virtue  of  it,  was  prima  fade  evidence  that  he  was  legally  con- 
fined at  the  time  he  is  charged  with  having  broken  open  and  escaped 
from  the  jail.  Neither  was  the  State  obliged  to  produce  the  copy 
left  with  the  jailer,  or  to  prove  its  contents.  The  State  was  per- 
mitted to  put  in  evidence  the  original  files  in  the  proceedings  be- 
fore the  magistrate,  which  resulted  in  the  issuing  of  the  mittimus 
upon  which  the  respondent  was  committed.  The  magistrate  testi- 
fied, when  he  produced  said  files,  that  he  was  quite  sure  he  had  a 
record  made  up  in  the  case,  and  it  was  at  home.  The  files  were 
admitted,  subject  to  the  objections  and  exceptions  of  the  respond- 
ent. It  has  been  repeatedly  held  in  this  State  that  such  files  were 
not  admissible,  and  that  a  copy  of  the  record  is  the  proper  evi- 
dence. It  was  error  to  admit  this,  but  no  such  error  as  requires 
the  reversal  of  the  judgment. 

As  we  have  seen,  it  was  not  the  duty  of  the  State  to  put  in  any 
evidence  as  to  said  previous  proceedings ;  and  in  attempting  to 
show  them  they  offered  to  prove  what  it  was  not  incumbent  upon 
them  to  prove  and  what  was  wholly  immaterial  upon  the  question 
of  the  respondent's  guilt  or  innocence.  Disregarding  that  evi- 
dence and  the  facts  it  tended  to  show,  there  was  other  and  snf- 
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ficieui  uncontradicted  evidence  in  the  case  that  justified  the  court 
in  charging  the  jury  as  the  case  shows  that  it  did  upon  that  sub- 
ject. So,  too,  we  think  the  court  erred  in  allowing  the  proof  of 
the  contents  of  the  copy  left  with  the  jailer.  It  was  not  shown 
that  such  a  search  had  been  made  for  the  copy  as  would  warrant 
the  admission  of  proof  of  its  contents.  But  inasmuch  as  it  was 
not  necessary  for  the  State  to  produce  said  copy,  or  to  prove  its 
contents,  the  respondent  was  not  prejudiced  by  that  evidence  ;  and 
it  was  not  such  an  error  to  admit  it  as  requires  a  reversal  of  the 
iudgment.  The  result  is,  that  the  respondent  takes  nothing  by 
his  exceptions. 


WILLIAM  H.  DABLING  v.  H.  C.  WOODWARD. 

U.  S.  St,  «.  5117.     Claim  not  barred  in  Bankruptcy.    Depo%itum. 
Bankruptcy.     Certified  Execution. 

1.  The  plaintiff  had  a  lien  on  the  defendant's  sheep;  and  the  defendant  sold  them 

without  his  consent.    The  act  was*  fiaad;  and  the  claim  was  not  barred  by 
the  defendant's  discharge  in  bankruptcy. 

2.  The  finding  of  the  County  Court  as  to  the  sniBciency  of  the  notice  for  taking  a  dep- 

osition is  conclusive. 
3l  Hie  plaintiff  Is  entitled  to  a  certified  execution,  although  he  first  moves  for  it  in 

the  Supreme  Court,  he  having  been  defeated  in  the  court  below. 
4.  Bev.  Sts.  U.  8.,  s.  6117,  as  to  the  effect  of  a  discharge  in  bankruptcy,  construed. 

Tbial  by  jury,  March  Term,  1880,  Essex  County,  Boss,  J., 
presiding.  Verdict  for  the  plaintiff  to  recover  the  sum  of  $165.08 ; 
but  the  court  being  in  doubt  as  to  the  effect  of  the  discharge  in 
bankruptcy,  pro  forma^  rendered  a  judgment  for  the  defendant. 
Action,  trover  for  the  conversion  of  twenty-nine  sheep  and  eigh- 
teen lambs.  It  was  admitted  on  trial,  or  specially  found  by  the 
iary,  that  the  defendant  gave  the  plaintiff  a  lien  on  the  sheep  to 
secure  him  for  signing  a  note  as  surety  with  him  for  $200  ;  that 
the  plaintiff  had  to  pay  the  note ;  that  the  defendant  sold  the 
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sheep  as  stated  in  the  opinion ;  that  he  afterwards  obtained  his 
discharge  in  bankruptcy  ;  that  in  the  schedule  filed  in  the  U.  S. 
District  Court,  this  claim  for  the  sheep  was  named  as  due  and 
owing  to  the  plaintiff ;  that  the  plaintiff  had  legal  notice  of  the 
bankruptcy  proceedings,  but  did  not  prove  his  claim ;  and  the 
case  in  the  County  Court  was  tried  as  though  the  pleadings  had 
been  properly  filed.  The  court  found  as  to  the  taking  of  the  dep- 
osition as  follows : 

The  defendant  objected  to  the  admission  of  the  deposition  of 
one  Mattocks,  whose  testimony  was  in  corroboration  of  the  evi- 
dence of  the  plaintiff  and  in  contradiction  of  evidence  of  the  de- 
fendant upon  a  material  point  in  issue.  No  objection  was  made 
as  to  its  form  or  matter  ;  but  it  was  claimed  that  the  notice,  under 
the  circumstances,  was  unreasonable,  and  that  it  was  taken  so  near 
the  term  of  court  that  its  taking  was  improper.  The  citation  was 
served  upon  Mr.  May,  sole  counsel  for  defendant  in  the  case, 
Wednesday  night,  March  10,  1880,  at  6  o'clock  P.  M.  May  had 
for  some  time  been  sick,  under  the  doctor's  care  and  confined  to 
the  house.  Woodward,  the  defendant,  had  all  the  notes  and  pa- 
pers in  regard  to  which  the  evidence  of  Mattocks  was  given. 
Woodward  lived  at  Belmont,  N.  H.,  some  four  miles  from  Laco- 
nia  station.  Mr.  May  informed  the  sheriff  that  he  could  not  go 
that  day,  that  he  was  sick,  Ac. ;  and  the  same  night,  mailed  a  let- 
ter to  Woodward,  telling  him  to  come  if  he  possibly  could.  Wood- 
ward did  not  get  the  letter  untile  Friday  night,  March  12th,  at 
about  eight  o'clock.  Woodward  took  the  first  train  he  could  reach, 
and  got  to  St.  Johnsbury  at  5  P.  M.  Saturday,  March  13.  The 
deposition  was  taken  March  13  at  10  A.  M.  No  one  appeared 
for  defendant.  Mr.  May  was  not  able  to  get  out  until  about  10 
A.  M.,  Saturday,  the  13th,  and  soon  went  back  home.  The  Essex 
County  Court  began  on  Tuesday,  March  16,  1880  ;  but  May,  to 
reach  Guildhall,  had  to  leave  home  the  15th,  in  the  forenoon.  No 
reason  was  assigned  why  the  deposition  of  Mattocks  was  not  taken 
at  an  earlier  date. 

The  motion  for  a  certified  execution  was  first  made  in  the  Su- 
preme Court. 

A.  F.  Nichols^  for  the  plaintiff,  cited,  as  to  the  effect  of  the  dis- 
charge in  bankruptcy,  62  N.  H.  301 ;  52  Vt.  211 ;  126  Mass. 
400  ;  12  B.  R.  498  ;  10  R.  I.  261 ;  102  Mass.  439  ;  95  U.  S.  704; 
as  to  the  deposition,  49  Vt.  4  ;  Sa  Yt.  153. 
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JElUha  Mayy  for  the  defendant,  contended  that  from  the  facts 
found  this  court  could  not  infer  fraud  within  the  meaning  of  the 
bankrupt  act,  and  cited  15  N.  B.  B.  147,  149,  880 ;  87  Texas, 
67 ;  9  B.  I.  224  ;  5  Bep,  489 ;  lb.  473  ;  56  Ind.  52  ;  104  Mass. 
245 ;  52  Miss.  625 ;  18  N.  B.  B.  24  ;  8  Bep.  173  ;  104  Mass.  245. 

There  was  no  finding  of  fraud  by  the  jury  ;  nor  such  evidence 
of  fraud  in  the  creation  of  the  debt  as  to  bring  plaintiff's  case 
within  the  provisions  of  sec.  5117,  U.  S.  Bev.  St.  125  Mass.  85  ; 
126  Mass.  400  ;  19  N.  B.  B.  109 ;  75  N.  Y.  6  ;  10  N.  B.  B.  255  ; 
34  N.  Y.  (Sup.  Ct.)  6 ;  45  Vt.  154.  As  to  deposition,  41 
Vt.  288. 

The  opinion  of  the  court  was  delivered  by 

Tapt,  J.  I.  The  main  question  in  this  case  is,  whether  the 
plaintiff's  claim  is  barred  by  the  discharge  of  the  defendant  under 
the  United  States  bankrupt  act.  The  plaintiff  held  a  claim  upon 
certain  sheep,  in  possession  of  the  defendant ;  and  as  against  the 
•  plaintiff,  the  defendant  had  no  right  to  appropriate  the  sheep,  or 
the  proceeds  of  the  sale  of  them,  to  his  own  use.  He  sold  them, 
using  the  avails  for  his  own  purposes,  with  the  intention  of  so 
doing  at  the  time  of  the  sale,  and  without  the  knowledge  or  con- 
sent of  the  plaintiff.  If  this  debt  was  created  by  the  fraud  of  the 
defendant,  it  was  not  discharged  by  the  proceedings  in  bank- 
ruptcy ;  and  the  plaintiff  is  entitled  to  recover.  Section  5117, 
Bev.  St.  n.  S.  We  are  unable  to  determine  by  what  process  of 
subtle  and  ingenious  reasoning,  the  defendant  came  to  the  conclu- 
sion that  his  act  in  taking  sheep  that  did  not  belong  to  him, — the 
lien  upon  them  being  two  hundred  dollars,  and  their  value  much 
less, — without  the  knowledge  or  consent  of  the  plaintiff,  was  not 
an  active  fraud,  such  as  is  contemplated  by  the  section  of  the 
bankrupt  act  referred  to.  He  can  have  no  aid  from  this  court  in 
the  furtherance  of  such  a  transaction.  He  insists  that  the  rela- 
tion between  the  parties  was  a  mere  contract,  by  which  he  agreed 
to  keep  the  sheep  and  lambs  as  security  for  the  plaintiff.  Admit- 
ting this  to  be  true,  was  it  not  a  positive  fraud  for  the  defendant 
to  take  them  and,  violating  his  contract,  by  selling  them,  deprive 
the  plaintiff  of  his  property  in  them  ?    Such  was  the  result  of  the 
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sale  under  the  law  of  this  State,  an  innocent  purchaser  holding 
them  as  against  the  plaintiff.  The  defendant  claims  that  there 
was  no  finding  of  fraud  by  the  jary  ;  the  case  was  tried  partly  by 
a  concession  of  facts,  and  partly  by  jury.  We  think  that  the 
conceded  facts  and  the  verdict  establish  the  proposition  that  the 
acts  of  the  defendant  were  fraudulent  in  fact.  The  claim,  there- 
fore, was  not  discharged  by  the  certificate  in  bankruptcy.  John- 
son  V.  Warden^  47  Vt.  467.  Upon  questions  arising  under 
the  bankrupt  law  the  decisions  of  the  United  States  courts  are 
conclusive  upon  us ;  but  we  know  of  none  in  conflict  with  the 
views  herein  expressed.  Neal  v.  Clarh^  96  U.  S.  8.  c.  704,  and 
the  other  cases  cited  by  the  defendant,  either  turn  upon  the  con- 
struction of  what  was  meant  by  debts  of  a  fiduciary  character,  or 
are  cases,  where  the  fact  that  the  transactions  were  not  fraudulent, 
was  expressly  found  by  the  jury ;  and  so  are  not  applicable  to  the 
case  at  bar. 

II.  The  question,  whether  a  reasonable  time  was  given  for  the 
taking  of  the  deposition  of  Mattocks,  was  a  matter  of  discretion 
with  the  County  Court,  and  cannot  be  revised  here. 

III.  The  plaintiff  moves  in  this  court  that  a  certified  execution 
be  granted  him.  If  he  had  had  an  opportunity  of  so  doing  in 
the  County  Court,  a  motion  for  that  purpose  would  not  now  be 
entertained  ;  but  the  judgment  below  was  for  the  defendant,  and 
the  motion  is  made  upon  the  first  occasion  when  it  would  be  proper 
to  do  so.  We  think  upon  the  facts  reported,  and  the  argument, 
that  one  should  be  granted. 

Judgment  reversed,  and  judgment  for  plaintiff. 
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H.  T.  ROBINSON  v.  J.  W.  FROST  and  C.  E.  PARK. 
Th'espoMi.     Wife  has  control  of  Insane  Husband. 

1.  A  hoslMuidi  who  is  insane  without  a  guardian,  bat  of  fall  age,  is  under  the  control 
of  his  wife  in  opposition  to  that  of  his  fiither;  hence,  it  was  not  a  trespass  for 
her  agents  and  by  her  request,  to  enter  the  father's  dwelling  against  his  pro- 
tests and  resistance,  where  certain  rooms  had  been  ezclnsiyely  assigned  to  the 
son  and  his  wife  for  a  temporary  abode,  and,  in  a  careful  and  prudent  manner, 
to  remove  the  husband  to  some  other  place  designated  by  the  wife. 

2w  In  this  case,  independent  of  her  marital  rights,  the  wife  was  entitled  to  the  control 
of  her  husband,  as  he  was  a  resident  of  nUnois,  and  brought  into  this  State  by 
her,  haying  charge  of  him,  and  she  was  responsible  for  his  restraint 

3.  The  father's  rights  as  natural  guardian  cease  when  the  son  arriyes  at  full  age,  and 
are  not  restored  by  the  son's  insanity. 

Action,  trespass,  quare  dausum;  pleas,  geDeral  issue,  with 
sundry  special  pleas  in  bar,  which  were  traversed.  Jury  trial, 
December  Term,  1880,  Windham  County,  Vbazbt,  J.,  presiding; 
and  verdict  for  defendant. 

The  plaintiff  gave  evidence  tending  to  show  that  he  was  sev- 
enty-seven years  old,  and  had  for  many  years  resided  in  a  dwell- 
ing house  owned  by  his  daughter ;  that  his  family  consisted  of 
an  invalid  wife,  daughter  and  himself;  that  in  the  month  of  July, 
1879,  his  son,  W.  H.  Robinson,  with  his  wife,  came  to  his  house, 
sick,  feeble  in .  mind  and  body ;  that,  after  a  few  months'  stay  the 
wife  became  dissatisfied,  and  determined  to  move  her  husband  to 
another  place. 

The  plaintiff's  evidence  further  tended  to  show  that  on  the  17th 
day  of  February,  about  the  hour  of  8  P.  M.,  Dr.  Gale,  the  physi- 
cian in  charge  of  said  W.  H.,  tapped  at  the  outer  door  of  said 
dwelling-house,  and,  without  waiting  for  any  response,  walked  in, 
passed  through  the  room  in  which  plaintiff  was  sitting,  and  thence 
into  tho  room  where  said  W.  H.  lay  sick.  Soon  after  he  was  fol- 
lowed by  defendant  Frost,  who,  in  like  manner,  opened  the  outer 
door  and  passed  into  the  sick-room.  This  outer  door  opens  di- 
rectly from  the  piazza  into  the  family  sitting-room.  Soon  after, 
defendant  Frost  left  the  house  by  the  door  he  came  in  at,  and 
passed  up  the  street. 
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Plaintiff,  suspecting  a  purpose  to  remove  his  son  from  the  house, 
directed  his  daughter  Eliza  to  lock  the  door,  and  she  supposed 
she  did  so.  Soon  after,  defendant  Frost  returned,  accompanied 
by  defendant  Park.  Both  endeavored  to  open  the  door,  but  failed. 
Plaintiff  told  his  daughter  to  order  defendants  off  the  premises. 
She  raised  a  window  and  did  so.  Park  replied,  "  he  should  go 
when  he  got  ready  ";  and  Frost  that  "  he  wanted  to  see  Dr.  Gale." 
Plaintiff  then  went  to  the  window  and  ordered  defendants  to  leave 
his  premises.  During  this  time  defendants  were  standing  upon 
plaintiff's  piazza,  near  the  door.  They  declined  to  leave,  as 
plaintiff  directed.  Thereupon  the  wife  of  said  W.  H.  Robinson 
came  hurriedly  from  the  sick-room  to  the  door,  and  unfastened 
and  partially  opened  it.  The  plaintiff  sprang  to  the  door,  seized, 
held  and  endeavored  to  close  it,  but  was  prevented  by  Park's  putting 
his  foot  between  the  door  and  the  casing.  Defendant  socceeded 
in  throwing  it  open,  and  during  the  melee  the  plaintiff  was  pushed 
or  thrown  back  violently  against  the  stove.  Plaintiff,  and  his 
daughter  Eliza,  resisted  to  the  extent  of  their  ability  the  entry  of 
defendants  to  the  house,  but  without  avail.  They  also,  after  the 
plaintiff  had  ordered  the  defendants  to  leave  his  house,  made  use 
of  such  ability  as  they  had  to  eject  and  expel  the  defendants  from 
the  house.    These  efforts  were  unsuccessful. 

The  plaintiff's  evidence  also  tended  to  show  that  he  thus  ob- 
jected to,  and  resisted  the  removal  of  his  son,  because  he  believed 
it  dangerous  to  his  life  ;  that  he  was  informed  on  that  day,  by  Dr. 
Oale,  for  the  fii*st  time,  that  it  was  the  purpose  to  remove  said 
William,  first  to  Brattleboro,  and  then  to  Peoria.  That  Dr. 
Oale,  in  January,  1880,  had  advised  that  an  attempt  to  remove 
William  from  Brattleboro  to  Peoria  would  be  fatal,  and  he  had 
never  been  informed  that  Dr.  Gale  had  changed  his  opinion ;  that 
said  William  had  gradually  been  failing  both  in  body  and  in  mind, 
but  his  mind  still  had  sufficient  strength  so  that  he  was  able  to 
judge  and  decide  where  he  wanted  to  stay  ;  that  about  two  weeks 
before,  he  informed  the  plaintiff,  in  substance,  that  they  were 
about  to  remove  him,  and  he  did  not  want  to  go  away,  and  asked 
his  father  to  see  to  it  that  his  doors  were  bolted  and  locked. 

The  defendant's  evidence  tended  to  prove  that  Elizabeth,  wife 
of  W.  H.,  had  not  seen  her  two  children  since  June,  1879,  who 
were  left  at  Peoria ;  that  she  was  anxious  to  return  to  her  own 
home ;  that  the  husband  was  very  insane,  incapable  of  deciding 
as  to  his  abode  ;  that  defendant  Frost  had  been  for  many  years  an 
intimate  friend  of  said  W.  H.  and  his  wife ;  that  on  said  17th  day 
of  February,  he.  Frost,  and  Dr.  Gale,  by  the  request  of  the  said 
wife  of  W.  H.,  went  to  the  plaintiff's  with  a  sleigh-coach  properly 
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fitted  for  carryiD^  one  in  his  condition,  for  the  purpose  of  remov- 
ing said  W.  H.  Robinson  and  wife  to  Brattleboro,  and  thence  to 
Peoria,  when  the  weather  should  become  warmer  ;  that  it  was  the 
opinion  of  Drs.  Oale  and  Campbell  that  the  removal  was  reasona- 
bly safe  and  prudent ;  that  the  removal  was  made  by  direction  of 
said  Elizabeth,  and  by  her,  and  was  assisted  by  Dr.  Gale,  defend- 
ants, and  one  Shipman ;  and  said  W.  H.  was  taken  by  Dr.  Gale 
and  defendant  Frost  to  Brattleboro,  where  he  remained  until  his 
death  on  the  23d  day  of  April,  1880. 

The  only  way  of  access  to  ihe  rooms  in  plaintiff's  house,  as- 
signed to  William  H.  and  his  wife,  was  by  the  outside  door  open- 
ing into  the  sitting-room  occupied  by  the  plaintiff,  and  through 
this  said  sitting-room.  The  only  way  in  which  William  H.  could 
be  taken  to  the  bed  prepared  for  him  in  the  sleigh-coach,  was 
through  this  sitting-room  and  paid  outside  door.  It  was  not 
claimed  by  the  plaintiff  but  that  defendants  and  Dr.  Gale  were 
suitable  persons  to  assist  said  Elizabeth  in  making  said  removal, 
nor  did  plaintiff  offer  any  evidence  to  show,  nor  did  he  claim  that 
said  removal  did  injure  said  William  fl.,  or  operate  to  his  dis- 
comfort. 

The  plaintiff's  counsel,  among  other  things,  requested  the  court 
to  charge : 

That  defendants  had  no  right  to  enter  plaintiff's  dwelling-house 
against  his  will,  nor  had  they  any  right  to  remain  after  he  re- 
quested them  to  depart.  Plaintiff  had  a  right  to  use  such  force 
as  was  necessary  to  repel  them,  after  their  refusal  to  depart. 

If  we  are  wrong  in  our  positions,  and  if  Elizabeth  Robinson  had 
the  right  to  remove  her  husband  from  the  plaintiff's  house  without 
plaintiff's  consent,  she  could  only  exercise  that  right  in  a  lawful 
manner.  Her  requests  to  defendants  to  enter  plaintiff's  house 
against  his  will,  and  defendants'  entry  and  refusal  to  depart  pur- 
suant to  such  request,  in  the  manner  that  plaintiff's  evidence 
tended  to  show,  was  unlawful. 

But  the  court  instructed  the  jury,  in  substance,  that  if  W.  H. 
Robinson's  mind  was  unsound,  and  he  was  insane,  then  his  wife 
had  the  right  to  say  whether  to  go  away  or  stay  there,  just  the 
same  as  he  would  have  had  if  he  had  been  well ;  and  that  she  had 
the  right  to  use  the  same  means  to  get  away  that  he  would  have 
had  if  he  had  been  sound  in  mind,  but  in  the  helpless  condition  of 
lK>dy  which  the  evidence  disclosed. 

*^  That  Mrs.  William  Robinson  and  her  husband  being  there  by 
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the  consent  and  license  of  the  plainti£f,  and  under  the  circumstan- 
ces shown  in  the  evidence,  she  had  the  right  to  have  proper  and 
suitable  persons  come  there  to  attend  her  husband  and  to  aid  in 
his  removal,  and  to  open  the  door  and  admit  them  for  this  pur- 
pose, even  against  the  locking  of  the  door  and  protest  or  objec- 
tion of  the  plaintiff.  And  if  the  defendants  entered  in  this  way 
and  solely  for  this  purpose,  and  they  were  invited  and  admitted 
by  her  solely  for  this  purpose,  and  not  to  injure  or  violate  any  of 
the  rights  of  the  plaintiff  or  his  family,  then  they  had  a  right  to 
stay  and  carry  out  the  purpose  in  a  proper  manner,  and  the  plain- 
tiff had  no  right  to  interfere  with  them  to  prevent  their  proper 
discharge  of  that  service.  Neither  she  nor  the  defendants  had 
any  right  to  make  use  of  or  take  advantage  of  this  occasion,  or  to 
make  this  entry  for  the  purpose  of  insulting  or  injuring  the  plain- 
tiff or  his  family.  The  apparent  and  pretended  purpose  of  being 
there  was  lawful.  If  that  was  the  real  and  sole  purpose,  and  they 
entered  through  the  door  which  was  opened,  and  on  her  invita- 
tion, and  they  made  no  assault  upon  the  plaintiff  or  his  family 
after  they  entered,  but  simply  resisted  the  efforts  to  keep  them 
out  as  they  entered  or  to  expel  them  afterwards,  and  did  no  more 
than  was  necessary  to  cany  out  the  purpose  of  their  entry,  and 
did  that  in  a  prudent,  careful  »nd  proper  manner  with  reference 
to  the  plaintiff's  rights,  then  the  defendants  were  not  trespassers. 
The  plaintiff,  by  admitting  his  son  and  wife  to  his  home,  and  as- 
signing them  apartments  subject  to  their  control,  and  insisting 
upon  their  staying,  thereby  in  a  certain  sense  made  that  the  abode 
of  the  two  families  ;  and  thereby  parted  of  his  own  accord  with 
that  right  of  exclusive  control  which  he  would  otherwise  have  had." 

Davenport  ^  Eddy^  for  the  plaintiff. 

The  guest,  for  the  time  being,  becomes  one  of  the  family,  and 
while  within  the  family,  subject  to .  its  head.  Se  can  no  more 
legally  control  the  outer  door  than  he  can  control  the  parlor,  din- 
ing-room, the  servants  or  the  table.  The  guest  can  no  more  de- 
cide against  the  will  of  the  owner,  that  I  shall  enter  his  outer 
door,  than  that  I  shall  sit  at  his  table.  It  is  true  that  the  guest 
has  a  right  to  depart  at  his  pleasure.  He  has  the  right  to  open 
the  outer  door  and  go  peaceably.  For  the  purposes  of  this  case, 
we  are  willing  to  admit  that  he  would  be  excused  in  the  use  of 
reasonable  force  to  get  out.  But  suppose  he  is  once  out,  he  has 
no  right  to  break  in,  against  the  owner's  will,  and,  a  fortiori^  he 
cannot  call  dcfandants  to  his  aid,  and  by  force  or  stratagem,  en- 
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ter  and  disturb,  or  destroy  the  peace  and  quiet  of  the  owner  and 
his  family.  It  is  not  necessary  that  the  (jioor  of  a  house  be  closed 
to  make  him  who  enters  into  it  uninvited,  a  trespasser.  It  is  in 
general  true,  says  Bacon,  citing  a  number  of  the  old  law  writers, 
that  an  action  of  trespass  lies  for  going  into  a  man's  house, 
although  the  door  be  open ;  and  he  is  not  obliged  to  keep  the 
door  shut,  for  every  man's  house  is  his  castle.  In  2  Roll.  Abr.,  567, 
H.  pL  3,  is  found  a  case  where  it  was  held  that  if  a  mother,  with- 
out  leave,  go  into  a  house,  the  door  of  which  is  open,  to  see  her 
daughter,  a  servant  in  the  house,  there  lying  sick,  trespass  lieth. 
But  if  the  door  be  closed,  there  never  was  any  doubt  of  the  absolute 
inviolability  of  a  man's  dwelling,  against  intruders.  It  is  his  right 
to  decide  who  shall  enter,  and  who  shall  be  excluded.  He  may 
stand  upon  his  own  threshold,  and  resist,  even  unto  death,  any 
person  who  seeks  to  enter  by  force  and  against  his  will.  11  Pick. 
879  ;  17  Vt.  668  ;  45  Vt.  808. 

The  wife  is  not  the  guardian  of  the  husband  when  insane  ;  she 
cannot  act  as  such  ;  and  has  no  control  over  his  person,  Gten.  Sts. 
c.  72,  s.  64  ;  7  Vt.  872  ;  24  Vt.  128  ;  29  Vt.  148  ;  Sch.  Dom. 
Rel.  66 ;  10  Rich.  Eq.  168 ;  Rev.  Dom.  Rel.,  64.  The  hus- 
band can  restrain  the  wife  of  her  liberty  in  certain  cases,  as  when 
she  intends  an  elopement.  1  Black.  Com.  446 ;  2  Kent  Com. 
181 ;  1  Bish.  on  Mar.  &  Div.  s.  766 ;  but  not  the  wife,  the  hus- 
band. Braekett  v.  Wait^  6  Vt.  411 ;  Barton  v.  MorUpeHer,  80 
Vt.  660  ;  Carlisle  v.  Sheldon^  88  Vt.  440  ;  Ward  v.  Adams^  86 
Vt.  800.  As  wife  she  has  no  original  and  inherent  power  to  act 
for  her  husband,  save  as  he  may  authorize  her,  or  to  bind  him  by 
any  contract  made  by  her.  Oreen  v.  Sperry^  16  Vt.  890  ;  FeU 
her  V.  Emers(m^  lb.  658 ;  Sawyer  v.  Cutting^  28  Vt.  486  ;  Header 
V.  Page^  89  Vt.  806  ;  and  this  is  so  although  the  husband  is  sick. 
28  Vt.  486. 

K.  Haekins  and  0.  B.  ^  0.  F.  Eddy^  for  the  defendants. 

Defendants,  under  the  circumstances,  could  rightfully,  at  the 
request  of  Elizabeth  Robinson,  do  what  she  had  the  right  to  do, 
in  respect  to  going  to  those  rear  rooms,  through  the  front  door 
and  sitting-room. 
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Plaintiff  and  his  daughter,  in  their  violent  interference  with 
Elizabeth  Robinson  and  her  servants,  the  defendants,  were  the 
trespassers.  Their  opposition  and  violence  were  unlawful.  To 
allow  plaintiff  to  succeed  in  charging  defendants  as  trespassers, 
would  allow  him  to  profit  by  his  own  wrong.  There  was  no  error 
in  the  charge  as  given.  Davis  v.  MerriU,  47  N.  H.  208  ;  KeMey 
V.  Tilton,  8  Keyes,  268  ;  Addison  on  Torts,  I.  823,  (n.  f.);  Ster- 
ling V.  Warden,  51  N.  H.  217. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  This  was  an  action  of  trespass  qu.  cl,  for  breaking 
and  entering  the  plaintiff's  dwelling-house.  The  plaintiff  is  a 
householder  in  the  town  of  Newfane.  He  had  a  son,  William  H., 
forty-eight  years  of  age,  who,  with  his  wife  and  children,  was 
domiciled  in  the  State  of  Illinois.  This  son  was  in  poor  health, 
afflicted  with  disease  of  the  brain,  which  greatly  impaired  his 
mind ;  and  in  the  year  1879,  he  came  or  was  brought  into  this 
State,  to  his  father's  house,  his  wife  accompanying,  and  as  the  ev- 
idence tended  to  show,  having  charge  of  him.  He  and  his  wife 
remained  at  his  father's  house  until  February,  1880,  when  she 
desired  to  return  with  him  to  their  home  in  Illinois.  This  was 
opposed  by  the  father.  The  defendants,  as  agents  and  servants 
of  the  wife,  entered  the  plaintiff's  dwelling  and  removed  the  said 
William,  and  it  was  for  this  entry  and  resisting  the  plaintiff,  in 
his  attempts  to  prevent  taking  said  William  away,  that  this  action 
was  brought. 

The  plaintiff  having  given  his  son  leave  to  enter  his  house, 
could  not  prevent  his  departure,  unless  by  law  he  had  some  au- 
thority over  him  which  would  justify  detaining  him.  Upon  the 
trial  below  no  question  was  made  as  to  the  insanity  of  the  son  ; 
and  the  question  was  presented,  and  the  case  depends  upon  it, 
whether  the  father,  or  the  wife,  was  entitled  to  his  custody,  and 
the  control  of  him.  The  County  Court  instructed  the  jury  that 
the  wife  had  the  right  to  say  whether  he  should  be  taken  away  or 
left  there,  the  same  right  that  William  himself  would  have  had, 
had  he  been  of  sound  mind.  We  think  the  instructions  in  this  re- 
spect correct.     We  do  not  think  that  the  father's  rights  as  natu- 
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ral  guardian,  which  ceased  when  the  son  arrived  at  full  age,  were 
restored,  or  became  endowed  with  new  life,  upon  the  insanity  of 
the  son.  His  rights  as  one  in  charge  of  an  insane  person,  and  his 
liability  in  .respect  thereto,  were  the  same  and  no  greater  than 
though  such  insane  person  had  been  an  entire  stranger  to  him. 
There  was  no  statutory  guardian  ;  probably  none  could  have  been 
appointed,  as  William  was  but  temporarily  in  the  State.  It  is  un- 
necessary, however,  to  determine  that  question,  as  it  does  not 
arise.  In  the  absence  of  such  guardian,  whether  the  father  or 
wife  should  control  the  insane  son  and  husband,  we  have  no  hes- 
itation in  saying,  that  the  right  should  be  in  the  wife  ;  for  during 
the  insanity  of  the  husband,  she  should  be  regarded  as  the  head 
of  the  family,  and  entitled  to  the  control  of  it ;  and  that  no  one, 
as  against  the  right  of  the  wife,  should  have  the  power  to  control 
the  abiding  place  of  the  husband  ;  such  power  naturally  including 
the  right  to  alter  the  domicil,  which  is  sometimes  accompanied 
with  a  radical  change  in  the  descent  of  personal  estate,  and  in 
those  principles  that  are  most  intimately  connected  with  the  do- 
mestic peace  and  rights  of  the  family. 

Independent  of  this  question  of  the  right  of  the  wife  to  control 
her  insane  husband,  we  think  she  was  entitled  to  the  care  and  cus- 
tody of  him.  He  was  insane  ;  was  brought  into  the  State  in  her 
control ;  and  as  the  one  actually  having  charge  of  him,  whether 
her  husband  or  not,  she  should  be  held  responsible  for  his  re- 
straint, and  therefore  entitled  to  his  custody. 

Judgment  affirmed. 

PoWEES,  J.,  absent. 
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STATE  V.  EMELINE  L.  MEAKEB. 

Criminal  Law.    Murder.    Separate   Trial.    Peremptory  (Thai" 

Unge.    Disqudlifieaium  of  Juror  Bated  on  Formation 

and  Expreeeion  of  Opinion. 

1.  When  two  are  Jointly  indicted  it  is  discretionary  with  the  Connty  Ooort  whether 

to  grant  them  separate  trials  or  not ;  and  its  decision  is  not  revisable  in  the 
Supreme  Gonrt. 

2.  The  right  of  peremptory  challenge  is  the  right  not  to  select,  bat  to  r^tct  jniors; 

hence,  when  one  of  the  respondents  peremptorily  challenged  a  jaror,  and  the 
other  insisted  that  he  was  qualified  and  shonld  sit  in  the  trial,  the  court  prop- 
erly excused  such  juror. 

5.  The  formation  and  expression  of  an  opinion  are  not  alone  the  test  of  a  juror's 

competency  ;  but  the  nature  of  the  opinion  may  be  inquired  into;  and,  if  found 
to  be  only  a  transitory  inclination  of  the  mind,  based  upon  rumor  or  newspaper 
report,  &c.,  the  truth  of  which  the  juror  does  not  inquire,  nor  judge,  it  is  not 
a  disqualifying  opinion.  To  work  a  disqualification  there  must  be  an  abiding 
bias  of  the  mind  caused  by  substantial  facts  in  the  case,  in  the  existence  of 
which  the  juror  believes;  an  opinion  upon  the  merits  of  the  case  upon  the 
guilt  or  innocence  of  the  accused  of  the  charge  laid  in  the  indictment  upon  the 
evidence  substantially  as  expected  to  be  presented  on  trial. 
4.  A  newspaper  report  may  be  so  full  atid  of  such  a  character  that  an  opinion  formed 
and  expressed  from  it  would  disqualify. 

6.  The  question  of  a  juror's  competency  must  be  left  Urgely  to  the  determination  of 

the  court  trying  the  case. 

Indictment  for  the  murder  of  Alice  Meaker,  charging  Emelioe 
L.  Meaker  and  her  son,  Lewis  Almon  Meaker,  jointly  with  the 
murder.  Both  pleaded,  not  guilty ;  trial  by  jury.  September 
Term,  1880,  Washington  County,  Bedfield,  J.,  presiding.  Be- 
fore the  empanelling  of  the  jury,  the  said  Emeline  L.,  moved 
for  a  separate  trial ;  but  this  motion  was  overruled  by  the  court. 
In  empanelling  the  jury  Lewis  Almon  Meaker  peremptorily 
challenged  three  jurors  ;  at  the  same  time  Emeline  L.  Meaker 
insisted  that  they  were  qualified,  and  that  they  should  sit  in  the 
trial.  The  court  allowed  the  challenges,  and  excused  the  jurors. 
Mrs.  Meaker  excepted  to  the  ruling  of  the  court.  The  three 
jurors  thus  excused  were  J.  L.  Moseley,  I.  R.  Densmore  and  G. 
W.  Garden. 

Among  the  jurors  called  were  Ira  0.  Thayer,  Daniel  Holcomb, 
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and  Hiram  Templeton,  who  being  severally  challenged  for  cause 
by  the  respondents'  counsel,  testified  as  follows : 

Ira  O.  Thayer :     By  3^.  Plumley,  for  the  State. 

•  •  •  •  •  •  • 

Q.  This  case  is  an  indictment  for  murder,  in  which  these  respondents, 
Emeline  Lucy  Meaker  and  Lewis  Almon  Meaker,  are  charged  with 
murderinff  Alice  Meaker  ;  are  you  related  to  the  respondents  m  any  of 
the  prohibited  degrees  ?    A.  No. 

Q.  Have  you  formed  or  expressed  an  opinion  relative  to  the  guUt  or 
innocence  of  the  parties  ?    A.  No. 

Q.  Have  you  such  conscientious  scruples  concerning  capital  punish- 
ment as  to  prevent  you  finding  a  verdict  of  guilty  if  the  evidence  should 
be  sufficient  to  convict  ?    A.  No,  sir. 

Mr.  Heathy  for  the  defence : 

Q.  In  what  part  of  the  town  do  you  reside  ?    A.  The  east  part. 

Q.  Your  occupation  ?    A.  A  farmer. 

Q.  You  have  heard  of  this  case  ?    A.  I  read  it  in  the  WaUhmaia. 

Q.  Did  you  read  all  the  accounts  there  were  published  of  it  V  A.  I 
presume  I  did. 

Q.  You  formed  some  opinion  about  it  from  what  you  read  ?  A.  If 
that  was  the  truth  of  the  case. 

Q.  How  ?  A.  If  that  was  the  truth  of  it—taking  no  other  evidence 
against  it 

When  did  you  read  this  account  ?    A.  Along  about  that  time. 

At  home  or  in  Northfield  ?    A.    Yes. 

Did  you  talk  with  people  about  it  ?    A.   I  don't  remember  that  I 

might 

^  You  talked  with  people  as  you  read  it  ?  A.  I  guess  not  Nobody 
nly  m^  own  folks  spoke  of  it 

Q.  Did  you  tell  them  what  your  opinion  was  ?  A.  If  that  was  the 
&€t8  in  the  case. 

Q.  Taking  that  to  be  the  facts  of  the  case,  you  told  them  what  your 
opinion  would  be  ?  A.  I  thought  they  ought  to  be  punished  if  that  was 
all  correct 

Q.  You  in  fact  did  tell  them  your  opinion  of  the  case  ?  A.  Yes,  I 
made  that  expression. 

Q.  They  expressed  themselves  to  you,  I  suppose,  too  ?  A.  Yes,  as  a 
natural  consequence. 

Q.  Did  you  express  your  opinion  a  number  of  times  ?  A.  I  can't  say. 
I  don't  remember  that  I  did. 

Q.  How  ?    A.  I  dont  remember  that  I  did  ;  but  still  I  might. 

Q.  I  understand  you  to  say  that  you  think  you  did  express  your  opin- 
ion to  some  one  ?  A.  Yes,  I  presume  I  did.  I  don't  know  certain  that 
I  did.    I  might.    I  presume  likely  I  did  at  the  time  I  read  it 

Q.  You  really  think  you  did  ?    A.  Yes,  I  presume  I  did. 

Q.  There  isn  't  much  doubt  in  your  mind  out  that  you  did  ?    A.  No. 

Q.  Did  any  persons  talk  with  you  about  it  from  time  to  time  down  to 
the  village  or  post  office,  or  any  place  ?    A.  Not  that  I  remember  of. 

Q.  Any  persons  that  you  met  there  about  those  tinges  pretending  to 
know  about  it  ?    A.  No,  sir. 

8 
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By  Mr.  Plumley : 

Q.  Can  you  tell — I  don't  ask  you  to  tell  us — do  you  now  remember 
what  that  opinion  was  ?  A.  I  don't  know  as  £  can  tell  just  the  words  I 
used  at  that  time. 

Q.  Do  you  remember  the  substance— the  idea  you  had  ?  A.  No, 
I  don't. 

Bj  Mr.  Eeath: 

Q.  You  don't  remember  which  way  your  opinion  was,  then?  A. 
Yes,  sir. 

Q.  And  that  was  the  opinion  that  you  then  expressed  ?  A.  Yes,  sir ; 
right  there. 

Mr.  Heath :  I  submit  that  the  Juror  is  disqualified. 

Bedfield,  J. :  It  seems  to  us  that  the  opinion  which  this  juror  ex- 
pressed was  one  which  depended  upon  the  truth  or  falsity  of  the  reports 
which  he  then  read.  It  was  not  an  absolute  opinion  of  the  guilt  or  inno- 
cence of  the  parties  ;  in  other  words,  it  was  an  hypothetical  opinion, — 
^*  assuming  all  this  to  be  so,  and  there  is  no  excuse,  no  evidence  to  the 
contrary,  they  would  seem  to  be  guilty."  We  think  that  is  not  such  an 
opinion  as  disqualified  him  from  being  a  juror.  Indeed,  in  this  age  of 
newspapers,  any  man  who  reads  at  all  can  hardly  help  forming  some 
opinion  from  what  he  reads.  The  mere  fact  that  he  makes  up  his  mind 
for  the  time  being  from  what  he  reads  does  not  necessarily  prevent  him 
ftom  discharging  nis  duties  as  a  juror.  I  understand  this  juror  to  say 
that  if  all  these  statements  which  he  read  in  the  newspapers  were  true, 
his  opinion  would  be  so  and  so  ;  but  that  wouldn  't  prevent  him 
from  sitting  impartially  upon  the  case  now,  and  deciding  it  upon  the  evi- 
dence whicii  he  mav  hear  in  the  case  without  prejudice.  I  don 't  think 
that  there  is  ground  for  challenging  for  cause. 

Judge  Bedfield  then  asked  the  juror : 

Q.  Do  you  feel  entirely  without  any' preconceived  opinions,— so  that  if 
the  evidence  on  the  stand  here  should  satisfy  your  fudgment  that  the 
parties  are  innocent,  you  could  act  upon  it  and  decide  the  case  impar- 
tially ?  A.  Yes,  sir ;  I  would  vote  for  clearing  them  just  as  quick  as 
any  other  one. 

The  respondents  excepted  to  the  ruling  of  court,  and  Mrs. 

Meaker  peremptorily  challenged  him. 

Daniel  Holcomb.     By  Mr.  Plumley. 

.  •  •  •  •  •,•  •  • 

Q.  Have  you  formed  or  expressed  an  opinion  in  relation  to  the  guilt 
or  innocence  of  the  parties  ?  A.  I  read  the  account  in  the  papers.  I 
think  I  did  f]*om  what  I  read. 

Q.  Did  you  express  an  opinion  ?    A.  I  presume  I  did. 

Q.  Do  you  recollect  that  you  did  ?    A.  I  think  I  did. 

Q.  From  what  you  read  in  the  papers  ?    A  Yes.* 

Q.  Do  you  think  there  is  any  reason  why  you  could  n't  give  these  re- 
spondents a  fair  and  impartial  trial  ?    A.  ^o,  I  don't  think  there  is. 

By  Mr.  Heath. 

Q.  Do  you  remember  to^whom  you  expressed  this  opinion  you  did 
express  ?  A.  Well,  I  presume  I  read  the  statements  in  the  papers. 
We  are  apt  to  express  our  opinions  as  we  read  it 
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Q.  You  worked  with  Mr.  Davis  ?  A.  No,  I  waan'  t  at  work  at  that 
time.    I  was  in  the  shop  at  that  time. 

Q.  You  have  talked  it  up  with  Mr.  Davis  ?  You  have  visited  with 
him  more  or  less  ?    A.  Sometimes  I  do. 

Q.  Did  you  discuss  it  with  the  hands  in  the  shop  ?    A.  I  presume  so. 

Q.  Do  vou  remember  what  hands.    A.  Charles  Shepard  was  one. 

Q.  William  Park  ?  A.  No,  he  was  in  another  shop  separate  from  the 
shop  where  I  read  the  account.     .    .    . 

Q.  You  didn't  have  an  acquaintance  with  them  ?    A.  No. 

Q.  Do  you  remember  whether  you  expressed  this  opinion  you  formed 
upon  any  other  occasion  at  that  time  than  what  you  have  mentioned  ? 
A.  I  presume  I  have  when  it  has  been  talked  over. 

Q.  Do  yon  remember  what  newspapers  you  read  it  in  ?  A.  I  read  it, 
Ipresume,  in  the  Watchman  S  Journal  ;  and  I  read  it  in  the  New  York 
World. 

Q.  In  the  TTotcAmon  there  were  some  general  comments  on  it  ?  A. 
I  think  there  were. 

Q.  Elind  of  an  editorial  upon  it  ?  A.  I  presume  so.  I  don't  recollect 
now  in  particular  about  the  circumstances — I  read  it  over. 

S.  Some  reflections  by  the  editor  ?    A.    I  couldn't  say. 
.  Did  you  read  this  account  at  length  in  the  shop  ?     A.  I  read  the 
account  of  the  murder  and  of  the  officer's  going  and  getting  the  body  in 
the  shop. 

Q.  And  the  testimony  that  appeared  to  be  ?  A.  I  think  not  at 
that  time. 

Q.  But  you  did  in  the  course  of  time  ?    A.  Yes,  sir. 

Q-  A  general  sort  of  a  storv,  such  as  a  reporter  would  be  apt  to  get 
up  to  be  published  in  a  paper  ?    A.  Well. 

Q.  The  story  of  it  in  the  paper  purported  to  be  a  statement  of  the 
facta  against  the  accused  ?    A.  I  suppose  such  facts  as  they  found  out. 

Q.  And  upon  that  and  from  that  you  expressed  this  opinion  you  did 
express  ? 

Rbdfield,  J.,  said  to  the  juror : 

Q.  Do  I  understand  you  that  your  opinion  was  based  solely  upon  the 
hypothesis  that  that  statement  in  the  newspaper  was  true  ?  A.  Yes,  I 
had  nothing  else  to  base  it  upon,  only  what  I  saw  in  the  paper. 

Q.  That  was  a  mere  hypoUietical  opinion  ?    A.  Yes,  sir. 

Q.  Did  it  make  any  impression  on  your  mind  or  prejudice  you  so  that 
you  could  not  fairly  acquit  these  parties  if  the  evidence  on  the  stand 
should  not  in  your  Judgment  convict  them  ?   A  No,  I  don't  think  it  did. 

The  court  ruled  that  the  juror  was  qualified ;  the  respondents 
excepted  to  this  ruling ;  and  the  juror  was  sworn  and  served. 
Hiram  Templeton,    By  Mr.  Plundey : 

Q.  Have  you  formed  or  expressed  an  opinion  in  reference  to  guilt  or 
innocence  of  either  of  them  V  A.  I  formed  something  of  an  opinion 
when  I  read  the  account  in  the  papers. 

Q.  Have  you  had  any  other  means  of  information  except  what  you  had 
in  the  papers  ?    A.  No,  sir. 

Q.  Do  you  recollect  whether  you  expressed  your  opinion  to  any  one 
at  that  time  ?    A.  I  think  I  talked  with  the  ne^hbors  about  it 
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Q.  Do  you  think  in  that  talk  vou  expressed  an  opinion  with  reference 
to  their  guilt  ?    A.  I  don't  think  I  did.    I  don't  recollect     « 

Q.  Do  you  think  there  is  any  reason  whv  you  can't,  at  this  time,  give 
these  parties  a  fair  and  impartial  trial  ?    A.  No,  sir. 

Q.  You  think  your  mind  is  not  now  biased  ?    A.  I  think  not.    .    «    . 

By  Mr.  Heath : 

Q.  Do  you  know  that  you  did  talk  with  your  neighbors  concerning 
this  afiair  ?    A.  I  think  I  did. 

Q.  Do  you  recollect  which  of  your  neighbors  ?    A.  I  don't 

Q.  You  say  you  did  form  and  opinion.  You  have  that  opinion  now  ? 
A.  I  don't  know  why  I  don't 

Q.  That  is  to  sa}r  you  have  the  same  opinion  you  then  formed  ?  A. 
The  account  I  got  in  the  papers  of  it    Any  one  naturally  would. 

S.    And  you  think  that  opinion  remains  to  you  now  in  your  mind,  I 
erstand  you  to  say  ?    A.  I  don't  know  why  I  don't 

Q.  And  the  account  in  these  newspapers  appeared  to  be  a  statement  of 
the  facts  in  the  case,  didn't  it  ?    A.  Yes  ;  gave  an  account  of  the  affieiir. 

Q.  It  gave  a  pretty  full  statement  of  the  affair,  and  of  the  claims  which 
were  made  by  the  State  officials  ?  A.  I  shouldn  't  think  so  much  as  that 
in  the  Watchman.    I  guess  there  was  in  the  Patrioi,    I  can't  recollect. 

Q.  Do  you  remember  whether  there  was  quite  a  lot  of  testimony 
given  which  appeared  as  if  reported  at  the  trial  ?    A.  I  don't  recollect. 

Q.  You  say  you  formed  an  opinion  from  those  accounts,  and  you  think 
you  talked  with  your  neighbors  about  it  Don't  you  think  you  told 
them  something  of  what  your  mind  was  ?  A.  I  don't  recollect  that  I 
did,  in  particular.  Probably  as  they  gave  their  opinion,  I  did  mine. 
But  I  am  very  sure  I  talked  with  them. 

Q.  I  understood  you  to  say  you  didn't  remember  which  of  your  neigh- 
bors ?    A.  Yes,  I  think  I  did  more  than  one. 

Mr.  Heath :    We  raise  the  question  of  the  competency  of  this 

juror  and  ask  that  he  be  excused  for  cause. 

Bedfield,  J.,  said  to  the  juror : 

I  understand  you  to  say  that  what  impressions  you  formed  were  upon 
the  assumption  that  the  accounts  you  read  were  correct  You  are  not 
prejudiced,  but  what  if  it  should  appear  different  on  the  proof  here,  you 
could  render  an  impartial  verdict  ? 

A.  I  think  I  could.    I  would  try  to. 

The  court  ruled  that  the  juror  was  qualified ;  to  which  ruling 
the  respondent  excepted  ;  and  the  juror  was  sworn  and  served. 

After  the  jury  was  empanelled,  the  said  Lewis  Almon  Meaker 
asked  leave  to  retract  his  plea  of  not  guilty,  and  plead  guilty. 
Such  leave  to  retract  was  granted  by  the  court,  when  the  said 
Lewis  Almon  did  retract  his  said  plea  of  not  guilty,  and  thereupon 
pleaded  guilty,  when  he  was  remanded  to  jail ;  and  the  trial  pro- 
ceeded against  the  said  Emeline  L.  Meaker  before  the  jury  al- 
ready empanelled,  which  resulted  in  a  verdict  of  murder  in  the 
first  degree. 
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Seaih  ^  Carlton  and  JE.  F.  Palmer^  for  the  respondent,  cited 
the  51  Vt.  362  ;  8  Vt.  670 ;  42  Vt.  629 ;  2  Va.  Gas.  297  ;  16 
N.  Y.  601 ;  21  Wend.  608 ;  Chit.  Or.  L.  586. 

Clarence  H.  Pitkin^  for  the  State. 

1.  Respondents  jointly  indicted  are  not  entitled  to  separate 
trials  as  matter  of  right :  and  on  a  joint  trial  a  juror  perempto- 
rily challenged  by  either  respondent  must  be  excused.  United 
States  v.  Marchant,  12  Wheat.  480 ;  s.  c.  4  Mason,  168  ;  JJatr- 
kins  y.  The  State^  9  Ala.  137 ;  Bixbe  v.  The  StaU,  6  Ohio,  86  ; 
Maton  y.  The  People^  16  111.  686. 

2.  That  a  juror  has  formed  and  expressed  a  hypothetical 
opinion  as  to  the  guilt  or  innocence  of  a  respondent  is  not  ground 
of  challenge  for  cause.  State  y.  Hayden^  61  Yt.  296 ;  Baxter  y. 
The  People,  8  111.  (8  Gilm.)  868 ;  Waters  y.  The  State,  61  Md. 
480 ;  Guetig  y.  The  State,  66  Ind.  94  ;  Lee  y.  The  State,  46 
Miss.  114 ;  Montague  y.  The  State,  17  Fla.  662. 

The  opinion  of  the  court  was  deliyered  by 

RosB,  J.  The  respondent  was  indicted  jointly  with  Lewis 
Almon  Meaker.  The  indictment  charges  each  with  the  murder 
of  Alice  Meaker  by  poison.  The  respondent,  afler  pleading  not 
guilty  to  the  indictment,  by  written  motion,  asked  and  demanded 
as  a  legal  right  to  be  tried  separate  and  apart  from  Lewis  Almon 
Meaker.  The  County  Court  oyerruled  the  motion,  to  which  she 
excepted.  In  empanelling  the  jury  the  County  Court  allowed  to 
each  respondent  the  full  number  of  peremptory  challenges  accorded 
by  statute  ;  but  three  of  the  jurors  challenged  by  Lewis  Almon, 
the  respondent  insisted  should  sit  in  the  trial,  and  excepted  to  the 
decision  of  the  court  in  setting  these  three  jurors  aside.  After 
the  jury  was  empanelled  in  the  cause,  Lewis  Almon  Meaker,  at 
his  request,  was  allowed  to  retract  his  plea  of  not  guilty,  and  to 
plead  guilty ;  and  thereafter  the  trial  proceeded  against  the 
respondent  alone. 

I.  It  is  contended,  that  the  County  Court  erred  in  oyerruling 
the  respondent's  motion  for  a  separate  trial.     The  respondent's 
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couDsel  contend,  that  this  was  error  because  the  respondent  and 
Lewis  Almon  refused  to  join  in  their  challenges.  This  contention 
is  not  sustained  by  the  authorities.  In  State  v.  Stoughton  et  al.^ 
51  Yt.  862,  it  is  said :  '^  It  was  discretionary  with  the  court 
whether  to  grant  them  separate  trials  or  not."  This  is  in  accord 
with  all  the  authorities  furnished.  It  was  so  held  in  United  States 
V.  Marchanty  4  Mason,  158,  and  affirmed  by  the  United  States 
Supreme  Court,  12  Wheat.  480,  on  a  careful  review  of  the  Eng- 
lish and  American  authorities.  The  citation,  in  State  v.  Stoughton 
et  ahy  from  1  Chit.  Crim.  Law,  536,  relates  to  the  right  of  the 
court,  when  respondents  are  jointly  indicted,  and,  when  according 
each  full  challenges  would  exhaust  or  cause  a  defect  in  the  panel, 
to  compel  the  respondents  to  join  in  their  challenges,  and  so  waive 
the  right  to  separate  challenges,  or  to  be  tried  separately.  It 
does  not  sustain  the  exception.  Being  a  matter  of  discretion  with 
the  County  Court  to  grant  or  deny  a  separate  trial  to  each  re^ 
spondent,  it  is  not  revisablo  by  this  court. 

II.  It  is  contended,  that  by  compelling  a  joint  trial,  although 
according  full  peremptory  challenges  to  each  respondent,  the 
court  curtailed  the  respondent's  right  to  select  the  jurors  of  the 
panel  by  whom  she  should  be  tried.  The  right  of  peremptory 
challenge  is  not  an  undeniable  right,  like  the  right  to  challenge 
for  cause,  but  a  right  conferred  and  regulated  by  statute, — a  ten- 
derness of  the  law  in  favor  of  life,  and  liberty — a  right  not  to 
select,  but  to  reject  jurors  from  the  panel  without  assigning  any 
cause.  This  is  very  clearly  and  satisfactorily  shown  by  Judge 
Stoey,  in  United  States  v.  Marchanty  supra^  as  well  as  by  the 
other  authorities  cited  by  the  State  on  this  point.  Nothing  would 
be  added  by  a  review  of  the  authorities,  or  a  restatement  of  the 
reasons  for  the  law,  as  announced.  It  may  be  that  the  legislature 
could  not  entirely  take  away  the  right  of  peremptory  challenges 
so  long  as  the  constitution  gives  the  respondent  the  right  of  trial 
by  a  common- law  jury.  We  express  no  opinion  on  that  point. 
The  doctrine  announced  does  not,  as  argued,  enlarge  the  State's 
right  of  challenge.  It  simply  accords  to  each  respondent,  jointly 
on  trial,  his  separate  right  of  peremptory  challenge. 
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III.  The  respondent  also  excepted  to  the  decision  of  the 
County  Court,  overruling  her  challenge  for  cause  of  the  jurors, 
Ira  0.  Thayer,  Daniel  Holcomb  and  Hiram  Templeton.  The  first 
named  juror  was  peremptorily  challenged  by  the  respondent,  and 
the  other  two  were  sworn  and  acted  as  jurors  on  the  trial.  A 
careful  review  of  the  testimony  of  these  jurors,  given  on  voire  dire, 
shows,  in  substance,  that  the  only  opinions  formed  and  expressed 
by  them  were  based  upon  reports  which  they  had  read  in  the  cur- 
rent newspapers,  and  dependent  upon  the  correctness  of  those 
reports,  and  which  had  not,  in  the  judgment  of  the  jurors,  biased 
their  minds,  so  that  they  could  not  try  the  case  impartially,  and 
convict,  or  acquit,  according  as  the  evidence  given  upon  the  trial 
should  convince  their  minds.  It  is  insisted  by  the  counsel  of  the 
respondent,  that,  by  the  repeated  decisions  of  this  court,  the  for- 
mation and  expression  of  an  opinion  by  a  juror  is  a  legal  disquali- 
fication, no  matter  what  the  character  of  that  opinion  may  be ; 
and  that  the  attempt  to  have  the  court  hold  that  a  hypothetical 
opinion,  formed,  and  expressed,  upon  an  assumed  state  of  facts, 
or  rumor,  or  newspaper  report,  of  the  truth  of  which  the  juror 
has  no  knowledge  or  conviction,  and  does  not  attempt  to  judge, 
is  an  invasion  of,  a  tearing  away  from,  the  force  of  the  well  estab- 
lished rule  of  this  court  on  this  subject ;  that  it  compels  the 
accused  to  enter  upon  the  trial  with  the  opinion  of  the  jurors 
against  her,  which  opinion  she  must  remove,  before  she  can  stand 
in  the  trial,  on  an  equality  with  the  State.  The  same  rule  of 
disqualification  of  jurors,  applies  in  civil,  and  criminal  cases.  It 
is  apparent  that  if  every  opinion  of  whatsoever  character,  and  how- 
soever formed,  whether  a  mere  passing  inclination,  or  a  settled 
conviction  of  the  mind  is  to  work  a  disqualification  of  the  juror, 
the  difficulty  of  obtaining  intelligent  jurors  will  be  greatly  in- 
creased. In  these  days  of  much  reading,  of  multiplicity  of  news- 
papers, of  great  activity,  in  gathering,  and  publishing,  all  items 
of  news,  especially  those  relating  to  litigation,  and  crimes,  it  will 
be  extremely  difficult  to  find  an  intelligent  person,  who  has  not 
heard  some  sort  of  report,  or  read  some  sort  of  a  local  item,  in 
regard  to  almost  all  matters,  that  are  likely  to  be  litigated  before 
a  jury ;  and,  if  the  rule  contended  for  by  the  respondent's  coun* 
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sel,  is  established  and  to  obtain, — the  non-reading,  and  compara- 
tively ignorant  must  be  the  future  jurjmen,  on  whose  judgment, 
the  property,  lives  and  sacred  rights  of  the  citizens  of  the  State 
must  depend.  But  however  great  the  inconvenience,  especially 
in  a  capital  case,  it  is  the  duty,  as  well  as  the  pleasure  of  this 
court,  to  declare  what  the  established  law  of  the  State  is,  rather 
than  what  in  its  judgment  it  ought  to  be  if  it  were  charged  with 
the  duty  and  power  of  making  it  anew.  This  claim,  so  reaching 
in  its  results,  as  well  as  so  vital  to  this  respondent,  demands  a 
careful  consideration  of  the  adjudged  cases  in  this  State  on  this 
subject.  In  State  v.  Qodfrey^  Brayt.  170,  there  is  no  discussion 
of  the  question,  but  a  simple  announcement,  that :  *^  A  person 
who  has  expressed  his  opinion  is  not  a  competent  juror."  Neither 
does  the  case  contain  any  statement  of  the  facts  on  which  this 
announcement  was  made. 

Boardman  et  al.  v.  Wood  et  aL<,  3  Yt.  570,  is  the  leading  case 
in  this  State  on  this  subject.  It  has  been  cited,  without  question, 
in  all  subsequent  cases.  The  counsel  engaged  were  of  the  ablest 
in  the  State.  The  juror,  in  that  case  ^^  stated  that  he  heard  most 
of  the  case  on  a  former  trial,  and  then  formed  an  opinion  in  rela- 
tion to  it,  and  might  have  frequently  expressed  it,  though  he  could 
not  recollect  whether  he  had  or  not."  ^^  The  County  Court  de- 
cided, that  though  he  had  formed  an  opinion,  still  if  he  had  not 
expressed  it  to  others,  he  was  not  disqualified."  The  correctness 
of  this  decision  was  the  main  question  relied  upon  in  the  Supreme 
Court.  It  did  not  necessarily  involve  the  character  of  the  opin- 
ion, the  formation  and  expression  of  which  would  work  a  disquali- 
fication ;  but  incidentally  in  the  review  of  the  common-law  and 
American  decisions  by  Judge  Williams,  this  question  is  treated 
of,  and  discussed.  Speaking  of  King  v.  Udmonda^  4  Bam.  & 
Aid,  471,  he  says :  ''  In  this  case,  in  my  opinion,  it  was  clearly 
shown  that  the  rule  of  the  common  law  was,  that  in  order  to  ex- 
clude a  juryman  it  must  be  shown,  not  only  that  he  has  declared 
his  opinion  beforehand,  but  that  it  proceeded  from  ill-will  towards 
the  party  challenging,  or  from  a  preconceived  opinion  of  his 
guilt."  Again :  ^^  Among  the  causes  for  challenge  to  a  juror,  we 
find  this,  that  if  he  had  been  a  juror  in  the  same  cause,  or  had 
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been  an  arbitrator,  it  is  a  good  cause  of  challenge/'  .  .  ''  In  the 
trial  of  Callender  before  Judge  Chase,  it  was  decided  that  the 
proper  inquiry  to  be  made  of  a  juryman  was  whether  he  had  formed 
and  expressed  an  opinion  of  the  guilt  of  the  person  eharged.^^  .  . 
^'  Chief  Justice  Mabbhall,  in  the  trial  of  Burr,  says  that  the 
proper  question  to  be  propounded  to  a  juryman  is '  have  you  made 
up  and  delivered  the  opinion  that  the  prisoner  is  guiUy  or  innocent 
of  the  charge  laid  in  the  indictment*  '*  •  .  C.  J.  Swift,  in  his 
Digest,  775,  says,  ^^  That  if  a  juror  have  formed  and  expressed  an 
opinion  upon  the  merits  of  the  cascy  it  is  a  good  ground  to  set 
aside  the  verdict,  if  unknown  to  the  party,"  Ac.  .  .  ^^  In  the 
trial  of  Yermilyea  in  the  city  of  New  York,  achallengato  a  jury- 
man who  had  formed  and  delivered  an  opinion  upon  the  merits  of 
the  cause  was  overruled  at  the  circuit  court.  This  decision,  how- 
ever, was  set  aside  in  the  Supreme  Court."  .  .  And  again : 
*^  Farther,  every  opinion  which  a  juryman  had  formed  in  relation 
to  a  cause  would  not  afford  a  good  reason  for  challenging  him."  .  • 
^  In  many  cases  of  a  public  nature  almost  every  one  wlio  has 
heard  of  the  transaction  will  have  formed  some  opinion  upon  the 
subject,  and  it  would  be  difficult,  if  not  impossible,  to  procure  a 
jury  who  had  not  formed  an  opinion."  These  somewhat  extended 
extracts  from  the  opinion  in  that  case  are  necessary  to  show  the 
character  of  the  opinion,  the  formation  and  expression  of  which 
work  a  disqualification  of  a  juror.  They  give  no  countenance  to 
the  unlimited  claim  of  the  respondent's  counsel ;  but  conclusively 
show  that  it  must  be  an  opinion  upon  the  merits  of  the  case^  upon 
the  guUt  or  innocence  of  the  accused  of  the  charge  laid  in  the  in- 
dictment, upon  the  evidence  substantially,  as  expected  to  be  pre- 
sented for  the  consideration  of  the  jury  on  the  trial  of  the  case ; 
or  an  opinion  indicative  of  ill-will  towards  the  accused.  State  v. 
Clarkj  42  Yt.  629,  is  much  relied  upon  by  the  respondent's  coun- 
sel. In  that  case  the  juror  had  expressed  an  opinion  as  to  the 
guilt  of  the  respondent  on  reading  a  newspaper  account  of  his 
examination  before  the  magistrate,  published  a  few  weeks  before  ; 
but  said,  ^^  That  he  then  had  ho  opinion  and  had  formed  none, 
and  could  try  the  case  impartially."  The  County  Court  held  that 
the  juror  was  not  disqualified.    The  Supreme  Court  held  that  he 
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was  disqualified.  There  is  no  consideratioD,  or  discussion,  of  the 
kind  of  opinion  the  formation  and  expression  of  which  work  ^ 
disqualification.  It  is  assumed  that  the  character  of  the  opinion 
expressed  was  such, ''  as  to  the  guilt  of  the  respondent ''  based 
upon  an  account  of  his  examination  before  the  magistrate,  as 
would  work  a  disqualification.  We  are  not  informed  how  full  the 
examination  before  the  magistrate  was.  It  might  have  embraced 
substantially  all  the  evidence  in  the  case,  and  so  the  opinion  have 
been  expressed,  as  to  the  guilt  of  the  respondent,  upon  the  sub- 
stantial merits  of  the  case.  It  was  assumed,  rather  than  expressed, 
to  be  such.  There  is  no  attempt  to  limit  the  scope  of  the  decis- 
ion in  the  3d  Vt.  Rather  that  decision  is  made  the  authority  for 
the  decision  then  announced.  Some  of  the  expressions  used  by 
the  Chief  Justice  in  the  opinion  are  quite  broad,  and  give  coun- 
tenance to  the  claim  of  the  respondent's  counsel.  But  they  were 
used  in  combatting  the  idea,  which  evidently  had  been  pressed 
upon  the  court,  that,  although  a  juror  had  formed  and  expressed 
an  opinion  upon  the  merits  of  the  case,  substantially ;  yet  if  he 
thought  he  could  try  the  case  impartially  on  the  evidence  given  in 
court,  he  was  an  impartial  juror  under  the  constitution,  and  must 
be  read,  keeping  in  mind  the  purpose  they  were  intended  to 
serve.  We  are  the  more  convinced  that  such  were  the  views  of 
the  learned  Ghief  Justice,  from  the  decisions  of  the  court  subse- 
quently made,  in  which  he  participated,  fle  participated  in  the 
decisions  of  StaU  v.  Fhair,  48  Vt.  866,  and  State  v.  Haydm,  51 
Yt.  296 ;  and  fully  concurred  in  the  views  announced  in  those 
cases.  The  opinions  in  those  cases  were  submitted  to  him,  and 
the  other  members  of  the  court  who  sat  at  the  hearing  of  those 
cases,  before  they  were  promulgated ;  and  are  understood  to  ex- 
press the  views  of  every  judge  who  participated  in  the  decisions. 
In  State  v.  Phair^  several  of  the  jurors  were  challenged  for  cause^ 
because  they  had  read  newspaper  accounts  of  the  transaction,  and 
formed  some  opinion  thereon,  but  did  not  recollect  that  they  had 
expressed  the  opinion  thus  formed.  They  were  held  not  to  be  dis- 
qualified. It  is  true  that  the  decision  is  placed  largely  upon  the 
case  in  the  Sd  Vt.,  holding  that  the  formation  of  an  opinion  alone, 
does  not  disqualify.   But  the  court  were  pressed  by  a  large  array  of 


OCTOBER,  1881.  123 


State  o.  Heaker. 


authorities,  holding  that  the  formation  of  an  opinion  renders  the 
jaror  partial,  and  so  disqualifies.  This  led  the  court  to  consider 
the  character  of  the  opinions  formed  bj  the  jurors,  claimed  to  be 
disqualified.  The  language  of  the  opinion  is  pertinent  on  this 
question ;  and  is  as  follows :  ^^  But  it  is  claimed  that  the  rule  is 
an  unreasonable  one,  and  the  court  are  called  upon  to  adopt  a 
rule  that  will  make  the  formation  of  an  opinion  a  disqualification, 
and  which  will  exclude  every  man  from  the  jury-box  who  has 
formed  an  opinion,  irrespective  of  the  evidence  or  circumstances 
upon  which  the  opinion  was  formed.  Men  frequently  form  an 
opinion  from  reading  an  account  of  a  transaction  in  a  newspaper, 
as  did  the  juryman  in  this  case.  Such  opinions  are  formed  rely- 
ing upon  the  truthfulness  of  the  published  accounts,  and  are  sub- 
ject to  be  changed  and  altered  by  contradictory  accounts.  Men 
form  opinions  almost  imperceptibly,  from  hearing  and  reading ; 
and  opinions  thus  formed  do  not  generally  disqualify  them  from 
rendering  a  fair  and  impartial  judgment  when  duty  calls  for  its 
exercise.  Persons  accused  of  crime  need  intelligent  jurors  to 
judge  of  the  truth,  or  falsity,  of  the  charges  preferred  against 
them  ;  and  the  adoption  of  the  rule  contended  for  would  operate 
to  exclude  reading,  intelligent  men  from  the  jury-box,  and  their 
places  would  have  to  be  supplied  by  the  ignorant  and  incompetent. 
If  any  new  rule  is  to  be  adopted,  it  seems  to  me,  it  would  be  more 
reasonable,  not  to  make  the  formation  and  expression  of  an  opin- 
ion the  arbitrary  test  of  a  juror's  competency ;  but  to  permit  an 
inquiry  to  be  made  as  to  the  facts  and  circumstances  upon  which 
the  opinion  was  formed ;  and  if  upon  such  inquiry  it  should  be 
found  that  the  juror  was  free  from  bias  or  prejudice,  and  could 
and  would  fairly  and  impartially  judge  of  the  matters  to  be  sub- 
mitted to  him,  he  should  be  held  to  be  competent."  If  we  have 
correctly  interpreted  the  decision  in  the  3d  Vt.,  what  is  spoken  of 
in  the  above  quotation,  as  the  new  rule  to  be  adopted,  is  in  sub- 
stance the  old  common-law  rule  announced  in  the  leading  case  of 
Boardman  v.  Wood^  supra.  The  petition  for  a  new  trial  in  State 
V.  Haydenj  51  Yt.  296,  presented  the  precise  question  under  pres- 
ent consideration.  One  of  the  jurors  in  the  case  who  had,  on 
preliminary  examination,  denied  that  he  had  ever  formed  and 
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expressed  an  opinion  as  to  the  guilt  of  the  respondent,  was  shown, 
by  four  unimpeached  witnesses,  to  have  said  on  hearing  the  trans- 
action related,  immediatelj  after  it  occurred,  that  the  respondent 
ought  to  have  been  hung,  without  judge  or  jury.      The  juror's 
aflSdavit  tended  to  show  that  he  had  no  recollection  of  making 
such  declaration,  and  that  he  in  fact  had  no  bias  against  the  re- 
spondent.   The  court  found  that  the  opinion  testified  to  was  based 
wholly  upon  what  the  witnesses  then  told  the  juror ;  that  it  was  not 
formed  upon  authentic  information,  and  did  not  in  terms  express 
any  opinion  of  the  prisoner's  guilt ;    that  the  question  of  sanity 
on  which  the  defence  was  based  was  not  alluded  to ;    that  it  was 
not  an  unqualified  opinion  of  the  guilt  of  the  respondent  based 
upon  an  account  of  the  examination  before  the  magistrate  as  in 
State  V.  Clark.    "  The  object  of  the  rule " — the  court  say, — 
**  which  makes  the  formation  and  expression  of  an  opinion  a  dis- 
qualification of  a  juror,  is,  to  secure  a  fair  and  impartial  trial, 
and  that  parties  shall  not  be  bound  by  verdicts  rendered  by  jurors 
who  have  prejudged  the  case.    The  opinion,  to  disqualify,  must 
be  an  unqualified  one,  and  based  upon  something  more  substantial 
than  mere  rumor."    .   •  ^^  We  do  not  think  that  the  evidence  shows 
the  formation  and  expression  of  such  an  opinion  as  legally  dis- 
qualified the  juror."    We  have  thus  reviewed  all  the  decisions  of 
this  court  upon  this  subject.     The  result  is,  that  from  the  begin- 
ning, it  has  been  held  that  the  opinion  which  disqualifies  must  be 
an  opinion  upon  the  case,  and  not  upon  rumors,  and  newspaper 
reports  about  the  case,  in  regard  to  the  truth  of  which  the  juror 
has  no  established  belief  either  way.    The  newspaper  report  may 
be  of  such  a  character,    as  for  instance,  the  publication  of  the 
evidence  given  on  a  former  trial,  or,  of  such  a  detailed  account 
of  the  facts  and  circumstances  of  the  case,  that  an  opinion  founded 
and  expressed  thereon,  would  and  should  disqualify.    Information 
brought  in  any  manner  to  the  attention  of  the  juror  in  regard  to 
the  case  may  be  so  full  and  complete,  and  under  such  circum- 
stances, as  would  convince  the  mind  of  the  truth  of  the  informa- 
tion, and  lead  to  the  formation  and  expression  Qf  a  disqualifying 
opinion.    But  it  is  not  the  formation  and  expression  of  every 
opinion  in  regard  to  the  case  that  disqualifies  a  juror.    It  must 
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be  something  more  than  a  transitor  j  inclination  of  the  mind  on  a 
partial  account  of  the  transaction,  in  regard  to  the  truth  of  which 
the  juror  does  not  inquire,  nor  judge.  It  must  be  an  abiding 
bias  of  the  mind,  based  upon  substantial  facts  in  the  case,  in  the 
existence  of  which  he  believes.  Such  is  the  result  of  our  decis- 
ions ;  and  of  the  great  migoritj  of  the  decisions  of  the  courts  of 
last  resort  in  other  jurisdictions.  Under  no  other  rule  could  the 
law  of  jury  trials  be  intelligentlj  administered.  Opinions  may 
and  do  differ  widely  in  character,  from  a  transitory  inclination  of 
the  mind  to  an  unwavering  conviction.  Its  character  must  be  left 
largely  to  the  determination  of  the  court  before  which  the  trial  is 
had,  upon  the  evidence  adduced  at  the  preliminary  examination. 
If  it  is  found  to  amount  to  a  substantial  bias  in  regard  to  the  case 
on  trial,  the  cause  for  challenge  is  established,  and  the  juror  is 
not  impartial  within  the  meaning  of  the  constitution,  whatever  he 
may  himself  think  about  his  ability  to  try  the  case  impartially. 
The  intelligent  juror,  when  asked  whether  he  has  formed  and  ex- 
pressed an  opinion  in  regard  to  the  case  on  trial,  without  further 
qualification,  hardly  knows  what  answer  to  make.  Tiiis  is  well 
illustrated  by  the  case  in  hand. 

The  juror,  Thayer,  when  asked  by  the  State  if  he  had  formed 
or  expressed  an  opinion  relative  to  the  guilt  or  innocence  of  the 
parties,  answered,  no.  But  on  being  asked  by  the  counsel  of  the 
respondent  if  he  read  the  accounts  in  the  newspaper,  answered  in 
the  affirmative.  Then  the  counsel  asked  him :  ^'  You  formed  some 
opinion  about  it  from  what  you  read  ?"  and  he  answers,  '^  If  that 
was  the  truth  of  the  case."  The  juryman  Holcomb  having  lis- 
tened to  this  examination  of  Thayer,  when  asked  by  the  State, 
'^  Have  you  formed  or  expressed  an  opinion  in  relation  to  the 
guilt  or  innocence  of  the  parties  7"  answered,  '^  I  read  the  account 
in  the  papers.  I  think  I  did  from  what  I  read  "  ;  and  the  juror 
Templeton  on  being  asked  substantially  the  same  question,  an- 
swers, "  I  formed  something  of  an  opinion  when  I  read  the  ac- 
count in  the  newspapers."  They  all  deny  that  they  had  any  other 
information  on  whiph  they  formed  or  expressed  their  opinions. 
It  is  evident  their  opinions  were  dependent  upon  the  truth  of  the 
statements  read,  without  attempting  to  judge  of,  or  determine 
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whether  thej  believed  the  statements  read.  It  can  hardly  be 
doubted  if  they  had  been  asked,  whether  they  had  formed  and  ex- 
pressed an  opinion  based  upon  substantial  facts  in  the  case  which 
they  believed  to  exist,  in  relation  to  the  guilt,  or  innocence,  of 
the  accused,  they  would  each  have  answered  in  the  negative.  It 
is  difficult,  to  express  in  language  the  exact  line  of  demarcation, 
between  an  opinion  which  disqualifies  a  juror,  and  one  which  does 
not.  The  opinions  of  the  jurors  challenged  for  cause  in  this  case, 
we  are  satisfied  were  not  of  a  disqualifying  character,  but  were, 
what  are  often  denominated  hypothetical  opinions.  If  some  of 
the  expressions  in  the  opinion  of  the  court  in  State  v.  Clark 
should  be  thought  to  be  at  variance  with  the  conclusions  announced, 
they  must  be  held  to  have  been  limited  and  modified  with  the 
consent  and  approval  of  the  learned  Chief  Justice  by  the  views 
expressed  in  the  subsequent  cases  of  State  v.  Phair  and  Stcae  v. 
Hayden. 

On  full,  and  careful  consideration,  we  are  satisfied  that  the 
County  Court  committed  no  error  in  the  matters  excepted  to 
by  the  respondent,  and  the  judgment  is,  that  the  respondent 
takes  nothing  by  her  exceptions,  and  judgment  is  rendered  on  the 
verdict. 


STATE  V.  ROBERT  MEADEB. 

Perjury.      Effect  of  illegal  Evidence  though  charged  oiU  of 

the  case. 

1.  In  a  justice  trial,  the  respondent  being  defendant,  the  question  was  the  ownership 

of  a  certain  sled,  and  the  fact  whether  he  had  painted  it,  to  disguise  it,  bore 
direcUy  upon  the  issue.  Knowingly  swearing  falsely  that  he  did  not  paint  it 
was  pojnry. 

2.  The  admission  of  illegal  evidence,  if  objected  to,  though  under  an  offer  of  connect- 

ing it  with  other  proof  that  would  render  it  competent,  and,  though  charged  out 
of  the  case  by  the  court,  is  a  cause  for  setting  aside  a  verdict,  unless  the  court 
is  able  to  say  afflrmatiyely  that  it  worked  no  injury  to  the  adverse  party. 
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Indictment  for  perjury.  Trial  by  jury  ;  plea,  not  guilty ;  ver- 
dict guilty ;  at  the  June  Term,  1881,  Caledonia  County,  Ross, 
J.,  presiding. 

It  was  claimed  that  the  respondent  committed  perjury  at  a  jus- 
tice trial,  in  which  one  Chase  and  wife  were  plaintiffs,  and  he 
defendant.  The  evidence  on  the  part  of  the  State  tended  to  show 
that  Meadcr  had  an  old  traverse  sled,  and  that  before  this  trial  he 
painted  it  so  as  to  imitate  the  sled  Chase  had  lost ;  that  soon  after 
it  was  lost  on  one  Sunday  morning,  the  forward  part  of  a  traverse 
sled  was  suspended  on  the  sign-post  of  the  old  hotel  at  Danville ; 
that  this  sled  belonged  to  Mrs.  Chase ;  that  after  dark  Meader 
took  it  down  and  carried  it  into  the  hotel  occupied  by  himself ; 
that  at  the  justice  trial  Meader  was  a  witness,  and  produced  a 
sled  in  court,  and  testified  that  the  sled  he  produced  in  court  was 
the  same  identical  sled  he  took  down  from  the  sign-post ;  and  that 
it  was  his  own  sled,  and  that  it  was  then  in  the  same  condition  as 
it  was  when  he  took  it  down. 

The  evidence  tended  to  show  that  the  sled  produced  by  Meader 
in  court  had  been  recently  painted,  and  not  then  dry ;  and  had 
only  two  beams,  and  was  a  hind  traverse,  and  was  fixed  up  to  im- 
itate Chase's  sled,  or  the  one  that  was  on  the  sign-post. 

The  State  produced  one  Frank  Burdlck,  who  testified,  against 
the  objection  of  the  respondent,  substantially  as  follows :  ^^  Can- 
not tell  how  long  the  sled  had  been  painted ;  it  was  new  paint. 
I  mixed  some  paint  for  Edwin  Taylor ;  George  Taylor,  his  son, 
came  and  got  the  paint  and  paid  for  it.  Mixed  a  small  quantity. 
Taylor  came  to  me  Saturday  night  for  it.  He  got  it  Sunday  about 
half  past  eleven  o'clock.  Mixed  white  lead,  prussian  blue,  tur- 
pentine, japan  and  a  little  oil.  Put  in  some  turpentine,  not  much 
japan.  Could  not  say  how  soon  it  would  dry.  When  he  got  the 
paint  he  went  on  to  the  opposite  side  of  the  street.  My  shop  is  in 
the  building  where  Meader  lives.  Color  of  sled  light  blue. 
Think  not  same  shade  as  sold." 

There  was  no  evidence  in  the  case  tending  to  show  that  the  re- 
spondent, or  any  one  for  him,  had  anything  to  do  with  this  paint, 
or  that  it  was  used  on  this  sled.  But  there  was  evidence  tending 
to  show  Taylor  got  it  and  used  it  for  his  own  use.     When  this  ev- 
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idence  was  offered  and  admitted,  the  prosecution  stated  that  it 
expected  to  show  that  the  respondent  used  this  paint  to  paint  the 
sled,  bj  Oeorge  Taylor,  who  was  summoned  as  a  witness.  Oeorge 
Taylor  was  taken  sick  and  not  able  to  be  present  to  testify,  and 
so  this  testimony  was  not  connected  with  the  respondent 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

J.  P.  Lamsonj  for  the  respondent,  cited  82  Yt.  491,  814 ;  30 
Yt.  352 ;  16  Yt.  280  ;  18  Johns.  850 ;  15  Johns.  289. 

Henty  O.  BateSy  State's  attorney  (and  Sany  Bhdgett  with 
him),  for  the  State,  cited  88  Yt.  492 ;  62  Yt.  38  ;  Green.  Et.  2, 
s.  47  ;  87  Yt.  122 ;  30  Yt.  559 ;  42  Yt.  152 ;  Russell  on  Or.  2, 
s.  1014 ;  Black.  Com.  42, 187  ;  44  Ala.  81. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  Mrs.  Chase,  in  the  action  tried  before  Justice 
Cook,  sought  to  recover  damages  for  the  conversion  of  a  sled  by 
the  respondent  to  his  own  use.  The  only  sled  that  she  claimed 
as  her  property,  was  the  one  suspended  from  the  sign-post  oppo- 
site the  old  hotel  where  the  respondent  lived,  and  which  sled,  the 
respondent  conceded  he  took  down  from  said  sign-post.  Both 
parties  claimed  title  to  this  sled  ;  and  the  indictment  charges  that 
among  other  things  the  respondent  testified,  in  the  action  afore- 
said, falsely  upon  this  question  of  his  title  to  the  sled. 

The  respondent  requested  the  court  ^^  to  field  and  charge  that 
it  was  necessary  for  the  State  to  prove  and  establish  beyond  a 
reasonable  doubt,  that  the  sled  suspended  on  the  sign-post  was 
the  property  of  Chase,  to  constitute  perjury."  The  court  refused 
so  to  hold. 

The  assignment  of  perjury  on  which  a  conviction  is  asked,  must 
be  in  a  fact,  or  state  of  facts,  principal  or  subsidiary,  which  are 
material  to  the  issue,  in  a  judicial  inquiry.  The  principal,  material 
fact  in  the  action  before  Justice  Cook,  as  the  parties  made  their 
case,  was  whether  the  sled  suspended  from  the  sign-post  was  the 
property  of  Mrs.  Chase  or  the  respondent.    If  Mrs.  Chase  failed 
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to  show  title  to  that  sled,  she  failed  in  the  action.  Any  fact 
offered  in  evidence,  therefore,  tending  to  show  title  to  the  sled  in 
the  respondent,  bore  directly  upon  the  issue  on  trial.  And  any 
evidence  tending  to  weaken  the  respondent's  claim  of  title,  bore 
upon  the  issne  and  was  material.  If  the  respondent  had  used  any 
device  to  destroy  the  means  of  identification  of  the  sled,  it  was 
evidence  tending  to  show  that  the  respondent  did  not  regard  his 
title  as  unimpeachable,  or  that  he  needed  to  destroy  the  chances 
of  Mrs.  Chase  in  establishing  her  title.  Evidence,  therefore,  that 
the  sled  had  been  newly  painted  by  the  respondent,  had  a  direct 
bearing  upon  the  disputed  question  of  ownership,  and  was  thus 
material  to  the  issue.  False  swearing  that  goes  to  a  point,  the 
existence  of  which  affects  the  question  in  controversy,  is  perjury. 

The  respondent's  request  limited  the  right  to  convict  of  perjury 
to  the  single  question  of  false  testimony  respecting  the  ownership 
of  the  sled  suspended  from  the  sign-post.  As  the  court  remarked 
in  refusing  to  answer  the  request,  a  case  might  be  stated  where 
the  proposition  embodied  in  the  request  would  be  sound.  If  the 
only  question  before  the  jury  was  whether  the  respondent  had  tes- 
tified falsely  respecting  his  title  to  that  sled,  it  would  be  necessary 
for  the  State  to  prove  the  testimony  false,  and  this  would  neces- 
sitate proof  beyond  a  reasonable  doubt  that  the  respondent  did 
not  awn  the  sled. 

But  the  respondent  may  have  testified  falsely  upon  the  subsid- 
iary question  respecting  the  painting  of  the  sled,  and  if  so,  the 
mischief  of  false  testimony,  as  it  tends  to  obstruct  public  justice, 
would  follow.  Hence  the  request  circumscribed  the  State  within 
too  narrow  limits,  and  was  rightly  refused.  As  already  said,  the 
question  whether  the  respondent  painted  the  sled  was  material. 
The  indictment  charged  it  to  be  so,  and  it  was  made  so  in  the  ev- 
idence as  the  trial  in  the  case  proceeded. 

To  show  that  the  respondent  did  paint  the  sled,  the  State 
offered  to  show  by  Burdick  that  he  mixed  some  paint  for  Taylor 
on  Sunday,  the  day  the  sled  was  found  suspended  from  the  sign- 
post, the  State's  attorney  informing  the  court  that  he  expected  to 
prove  by  Taylor  that  this  paint  was  used  upon  the  sled.  Under 
this  offer  and  against  the  objection  of  the  respondent,  the  evidence 
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was  admitted.  The  court,  however,  told  the  jury  that  this  evi- 
dence would  go  for  nothing  unless  it  was  connected  with  the  re- 
spondent. Taylor  was  not  used  as  a  witness,  and  thus  no  direct 
agency  of  the  respondent  in  the  use  of  this  paint  was  shown. 

Any  evidence  tending  to  show  that  the  respondent  had  disguised 
the  sled  with  paint,  would  obviously  pi-ejudice  the  respondent's 
case.  The  sled  itself  was  evidence  on  the  question  of  ownership. 
The  State  sought  to  prove  its  ownership  in  Mrs.  Chase  ;  and  any 
destruction  of  evidence,  or  impediments  placed  by  the  respondent 
in  the  way  of  its  identification,  would  raise  a  presumption  against 
him.  Omnia  praesumuntur  contra  spoliatorem.  The  new  paint 
on  the  sled,  not  explained  by  the  respondent,  getting  the  paint  at 
Burdick's  on  Sunday,  so  near  the  time  when  the  sled  was  taken 
by  the  respondent  into  his  possession,  and  the  other  circumstances 
connected  therewith,  furnish  a  basis  for  unfavorable  inferences  in 
the  minds  of  the  jury.  That  Burdick  mixed  the  paint  that  was 
used  upon  the  sled  was  the  theory  of  the  State,  as  is  shown  by  the 
ofier  of  his  evidence. 

It  is  an  elementary  principle  that  illegal  evidence  shall  not  be 
weighed  by  the  jury.  This  rule  is  of  the  highest  significance  in  a 
criminal  case.  Oftentimes  evidence,  standing  alone,  when  offered 
is  clearly  inadmissible,  and  requires  the  aid  of  supplementary 
proof  to  be  made  competent.  The  convenience  of  the  party  or 
the  exigencies  of  the  case,  may  render  it  eminently  proper  for  the 
court  to  allow  it  to  come  in  under  an  assurance  that  the  necessary 
supplementary  proof  shall  be  supplied.  But  in  all  cases  it  is  ob- 
vious that  improper  evidence,  however  it  gets  into  the  case,  and 
with  whatever  motive  it  may  be  offered,  is  liable  to  work  mischief 
to  the  adverse  party.  The  motive  with  which  it  is  offered  only 
goes  to  the  good  faith  of  counsel ;  it  does  not  change  the  charac- 
ter of  the  evidence  itself.  The  court  may  attempt  to  destroy  its 
mischievous  effect,  by  instructing  the  jury  to  ignore  it ;  but  there 
is  no  certainty  that  the  attempt  will  be  successful. 

Accordingly,  it  is  now  the  settled  law  in  this  State,  that  illegal 
evidence,  if  objected  to,  though  admitted  under  an  offer  to  so  con- 
nect it  with  other  proofs  as  to  make  it  competent,  will  vitiate  a 
verdict  for  the  party  offering  it,  if  the  proposed  connection  is  not 
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established,  unless  the  court  is  able  to  say  affirmatively,  that  such 
evidence  worked  no  injury  to  the  adverse  party.  It  is  not  appar- 
ent how  any  embarrassment  can  arise  in  the  trial  of  cases  under 
this  rule.  The  party  offering  such  evidence  is  simply  compelled 
to  take  the  risk  of  the  experiment.  If  he  fails,  he,  not  his  adver- 
sary, should  be  the  loser.  He  has  no  more  right  to  hold  a  ver- 
dict obtained  by  such  evidence  when  offered  in  good  faith,  than 
one,  when  he  offers  the  evidence  in  bad  faith.  The  rights  of  the 
adversary  are  imperilled  to  the  same  extent  in  either  case,  and 
ihene  are  the  rights  calling  for  protection.  The  rule  has  a  ten- 
dency to  discourage  bad  faith  in  parties,  in  their  offers  of  evidence, 
as  they  understand  that  such  evidence  cannot  ultimately  aid  them. 
Ch.  J.  PiBBPOiNT  laid  down  this  rule  in  (7.  ^  P.  B.  B.  Co.  v. 
BojOer,  32  V t.  805.  He  reiterated  it  in  Boyd  ^  Wife  v.  Reads- 
laroy  Windham  Co.  Sup.  Court,  February  Term,  1879,  unre- 
ported, where  the  court  admitted  improper  evidence,  under  objec- 
tion, and,  afterwards,  of  its  own  motion,  changed  the  ruling  and 
instructed  the  jury  to  disregard  the  evidence.  He  again  reiter- 
ated the  rule  in  State  v.  Hammond^  Windsor  Co.  Sup.  Court,  Feb- 
ruary Term,  1879,  a  case  not  reported. 

In  Stirling  v.  Stirling^  41  Vt.  80,  the  late  Judge  Peck,  speak- 
ing of  this  rule  with  approval,  and  of  the  difficulty  of  getting  rid 
of  the  impression  left  by  such  evidence  on  the  minds  of  the  jury, 
says :  *^  It  has  already  had  its  ipfluence  on  the  minds  of  the  jury, 
and  it  would  be  extremely  improbable,  if  not  impossible,  that  the 
jury  could  know  what  their  conviction  would  have  been  on  the  ma- 
terial fact,  had  this  evidence  not  been  in  the  case." 

Poland,  Ch.  J.,  in  Wood  v.  WiUard,  36  Vt.  82,  approved  the 
rule  as  laid  down  in  the  case  in  the  32d  Vt.  Bupra^  and  said :  ^^  It 
is  not  enough  to  allow  us  to  disregard  the  introduction  of  improper 
evidence,  that  it  might  not  have  been  injurious  to  the  party 
against  whom  it  was  given  ;  we  must  be  able  to  say  that  it  could 
not.  For  this  reason  we  think  the  judgment  must  be  reversed." 
To  the  same  effect  is  the  opinion  of  Bbdfield,  J.,  in  Hodge  v. 
Bennington,  43  Vt.  450. 

The  late  lamented  Chief  Justice,  whose  wisdom,  as  Lamartine 
said  of  Mirabeau,  was  ''  the  infallibility  of  good  sense,"  in  the 
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^case  of  Boyd  et  ux.  v.  Beadsbaro,  9upra^  in  speaking  of  the  futility 
of  any  attempt  to  charge  improper  evidence  out  of  the  case,  made 
use  of  one  of  those  simple  illustrations,  oftentimes  equivalent  to 
actual  demonstration,  for  which  he  was  so  much  noted.  He  said, 
the  school  boy  uses  his  sponge  to  rub  out  the  pencil  marks  on 
his  slate.  He  eventually  discovers  that  at  some  time — he  never 
can  tell  when — ^his  pencil  has  scratched,  and  learns  to  his  sorrow, 
that  the  ugly  evidence  of  the  fact,  however  vigorously  he  may  ap- 
ply his  sponge,  cannot  be  removed.  The  question  in  all  cases, 
is  not  whether  the  court,  if  trying  the  case,  would  disregard  the 
obnoxious  evidence,  but  whether  the  court  is  assured  that  the  jury 
has  done  so. 

Looking  at  Bnrdick's  testimony  in  its  i*elation  to  the  other  facts 
in  evidence,  and  as  it  tended  to  support  the  theory  of  the  prosecu- 
tion, and  the  mishap  that  deprived  the  State  of  the  evidence  of 
Taylor, — the  tenor  of  whose  testimony  had  been  disclosed  in  open 
court  —it  is  more  than  probable,  that  the  disputed  question  whether 
the  sled  had  been  newly  painted,  was  affected  by  the  circumstan- 
ces detailed  by  Burdick.  The  respondent's  exception  therefore 
to  this  testimony  is  sustained. 

The  sentence  is  vacated,  the  judgment  reversed,  and  the  case 
remanded  for  a  new  trial. 


DANIEL  QUIMBY  v.  L.  D.  HAZEN. 

Statutory  Lien  on  Logs.    Act  of  1878  No.  58,  (22.  L.  s.  1988,) 

giving  lien  on  Logs,  in  part  UneonstittUionaL     Bill 

of  Bights,  Article  L    Law  of  the  Land. 

1.  The  statute  givef  the  lien  to  the  petvon  who  actuaUy  cuts  or  hauls  the  logs;  and  it 

is  enforcable  by  him. 

2.  The  statute,  so  far  as  it  aUows  a  lien  in  favor  of  a  snb-oontractor  against  the 

owner  of  the  lumber,  who  was  not  a  party  to  the  contract  for  cutting  or  draw- 
ing, is  unconstitutional,  on  the  ground  that  it  is  really  taking  one  man's  pio|>- 
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erty  to  pay  the  debt  of  another,  and,  withont  notice,  hearing,  or  adjadication, 
BO  fttr  a0  any  of  the  proceedings  relate  to  such  owner. 
3b  Distinction  between  statntory  and  common-law  liens. 

4.  The  words,  "  law  of  the  land,"  as  used  in  our  constitutions,  defined. 

5.  Act  of  1878,  No.  53,  (R.  L.  s.  1988-9)  lien  on  logs,— construed. 

Heard  at  the  June  Term,  1881,  Caledonia  Coanty,  Boss,  J., 
presiding.  Action,  trespass  de  bonis j  and  trover  joined  ;  referred, 
and  beard  on  the  report  of  referee.  Judgment,  joro  format  for  the 
plaintiff  to  recover  $91.52.    The  referee  found : 

Hazen,  during  1880  and  1881,  was  engaged  in  the  lumber  busi- 
ness in  Victory  as  well  as  in  some  other  places,  and  had  the  use 
of  said  Weeks'  mill,  and  owned  timber  lots  in  Victory  from  which 
he  wished  to  take  the  timber  for  the  purpose  of  manufacturing  it 
at  said  Weeks'  mill.  To  that  end,  early  in  the  fall  of  1880,  he 
let  to  one  Emerson  the  job  of  cutting  all  the  timber  from  lots  1 
and  10  into  logs,  and  delivering  them  at  said  mill.     .     .     . 

Soon  afterwards,  Emerson  sub-let  a  part  of  his  said  job  to  one 
Adams,  upon  the  terms  that  Adams  should  ^^  skid  "  the  lumber  on 
the  lots — that  is,  shoald  cut  down  the  trees,  limb  them  out,  cut 
them  into  logs  and  deliver  them  upon  skidways  on  the  lower  side 
of  the  lots  at  $2  per  M.  Emerson  informed  Hazen  of  the  arrange- 
ment he  had  made  with  Adams,  and  authorized  Hazen  to  make 
payments  to  Adams,  in  money  and  supplies,  from  time  to  time  ; 
but  at  no  time  to  exceed  $2  per  M.  for  the  lumber  actually  skid- 
ded. Adams  entered  upon  the  performance  of  his  job,  and  from 
time  to  time  Hazen  paid  him  in  money  and  supplies  the  sum 
of  1934.54  in  accordance  with  Emerson's  directions  as  al)ove 
stated. 

On  the  20th  day  of  October,  1880,  Adams  engaged  said  Eings- 
borough  to  work  for  him  as  head  chopper  in  getting  out  said 
lumber.  Kingsborough  thereupon  entered  upon  the  work  and 
continued  to  work  faithfully  for  Adams  upon  his  said  job  until 
Saturday  night,  the  19th  day  of  February,  1881,  when  he  ceased 
working  for  Adams  because  Adams  did  not  pay  him  for  his 
work.  About  the  same  time  that  Adams  engaged  Kingsborough, 
five  other  men,  acquaintances  of  Kingsborough,  were  also  en- 
gaged by  Adams  for  the  same  kind  of  work,  and  all  worked  with 
Kingsborough  upon  said  job  until  February  19,  1881,  when  they 
all  left  for  the  same  reason. 

Adams  agreed  to  pay  Kingsborough  $26  per  month  and  his 
board  for  his  work.  About  February  19,  1881,  Kingsborough 
and  his  fellow  workmen  heard  that  Adams  had  overdrawn  his  pay 
from  Hazen,  and  they  applied  to  Adams  for  their  pay,  and  he  re- 
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plied  that  he  had  no  money  but  would  give  them  orders  on  Hazen, 
and  thereupon  gave  to  each  man  an  order  for  the  sum  his  due  ac- 
cording to  the  terms  of  hiring. 

These  orders  were  given  February  21,  1881,  and  the  men  all 
quit  work,  and  these  orders  were  presented  to  Hazen,  who  refused 
to  accept  or  pay  them  on  the  ground,  as  he  said,  that  he  had  al- 
ready overpaid  Adams. 

Kingsborough  afterwards  received  something  to  apply  on  his 
wages,  but  the  sura  of  $91.52,  with  interest  from  February  21, 
1881,  is  still  his  due  and  has  never  been  paid  him  on  account  of 
his  wages  ;  nor  can  anything  be  collected  of  Adams  by  reason  of 
his  poverty. 

Hazen  never  promised  to  pay  Kingsborough,  nor  became  per 
sonally  liable  therefor,  unless  the  law  makes  him  so  liable  on  the 
facts  herein  stated. 

The  other  facts  are  suflSciently  stated  in  the  opinion  of  the 
court. 

Walter  P.  Smithy  for  the  defendant. 

I  submit  that  the  law  of  1878  (No.  53,  p.  60),  under  which 
Kingsborough  claims  a  lien  upon  the  logs  and  lumber  of  the  de- 
fendant for  his  services,  gives  the  plaintiff  (or  Kingsborough)  no 
remedy  as  against  the  defendant  or  the  property  attached. 

There  was  no  privity  of  contract  between  Hazen  and  Kings- 
borough, and  the  relation  of  debtor  and  creditor  did  not  exist. 

At  common  law  a  lien  was  deemed  to  be  a  personal  right  only. 
It  created  no  right  or  property  m,  or  right  of  action  tOy  the  prop- 
erty itself;  but  simply  security  to  be  created  alone  by  the  owner 
of  the  thing,  or  by  his  authority  for  the  benefit  of  the  man  having 
the  property  in  possession,  for  money  or  labor  expended  upon  it 
at  the  request  of  the  owner. 

If  the  law  of  1878  has  no  broader  scope  than  chapter  108,  it 
would  be  subverting  the  common-law  principle  to  hold  that  such 
lien  applied  as  well  to  mb-contractore  and  their  employeeSy  as  to 
persons  contracting  with  the  owner y  for  services  rendered  or  ma- 
terials furnished. 

In  the  case  of  Qreenoughy  Oook  ^  Co.  v.  Nichols  et  al,y  30  Vt. 
768,  the  Supreme  Court  of  this  State  has  considered  the  lien  law 
embraced  in  sec.  3  of  chap.  108,  and  decided  that  the  mechanics' 
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liec  contemplated  hj  the  statute,  ia  giren  only  to  those  who  con- 
tract with  the  owner  of  the  building  or  have  a  claim  against  him 
for  their  labor,  and  not  to  workmen  employed  by  contractors,  and 
between  whom  and  the  owner  there  is  no  privity  of  contract. 

The  court  in  its  opinion  not  only  interpreted  the  statute  in  re- 
gard to  builders'  liens,  but  indicated  the  impotency  of  it  to  carry 
enforcement  beyond  contract  made  between  contracting  parties, 
one  of  whom  is  the  owner  of  the  property. 

In  the  case  of  Jaeob$  v.  Knapp^  50  N.  H.  71,  the  question  was 
raised,  and  discussed  by  the  court  in  its  opinion,  whether  a  lien 
law  similar  to  the  one  in  the  Acts  of  1878,  should  receive 
the  same  construction,  and  be  limited  the  same  as  the  lien  laws 
with  reference  to  laborers  on  vessels  and  buildings,  worded  very 
nearly  like  our  own  in  chap.  108  ;  and  it  was  held  that  it  should., 

The  law  is  unconstitutional.  It  authorizes  the  attachment  of  a 
man's  property  to  satisfy  contracts  which  he  had  no  voice  in 
making,  and  over  which  he  could  exercise  no  control.  If  it 
means  what  the  counsel  for  the  plaintiff  will  doubtless  claim, 
every  laborer,  no  matter  by  whom  employed,  or  how  many  re- 
moves he  may  be  from  the  original  contractor,  is  entitled  to  this 
extraordinary  remedy.  If  the  owner  of  the  logs  is  a  good  business 
man,  and  does  not  care  to  be  swindled,  he  is  compelled  to  be  the 
book-keeper,  time-keeper  and  cashier,  not  only  for  his  contractor, 
but  the  sub-contractor  to  any  extent  to  which  these  '*  hevrers  of 
wood  "  may  elect  to  divide  up  their  jobs  and  parcel  out  their 
work.  The  law  has  no  force,  because  it  allows  a  man's  property 
to  be  seized  and  sold  without  notice,  hearing  or  inquiry.  Red- 
dingUm  v.  Frye,  43  Me.  687  ;  27  Me.  479  ;  66  Me.  298  ;  60  N. 
H.  71,  82. 

Eluha  May  J  for  the  plaintiff. 

While  the  attachment  was  in  force  the  defendant  converted  the, 
logs ;  he  is  therefore  liable  for  nominal  damages.  62  Yt.  17. 
The  statute  gives  the  lien  to  the  person  who  ''  labors  at  cutting," 
Ac.  62  Vt.  144  ;  8  Rep.  156.  In  New  York,  the  Court  of  Ap- 
peals held  that  the  supervising  architect  had  such  Hen.  Stykes 
V.  Ckusidyj  32  Am.  B.  262.     No  class  of  persons  can  claim  any  lien 
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unless  the  statute  expressly  and  in  terms  gives  it.  Phillips  Me- 
chanics' Lien,  ss.  85,  41,  47,  48,  52,  79,  156.  The  Michigan 
Sup.  Court  recently  gave  a  good  definition  of  the  words  'personal 
services.'  Brockway  v.  Jones^  33  Am.  B.  348 ;  s.  C.  39  ;  Whittaker 
V.  Smith,  81  N.  0.  340 ;  Phillips  Mechanics'  Lien,  s.  157 ;  52 
Miss.  271,  799,  813 ;  51  111.  422 ;  75  111.  385.  The  U.  S.  Su- 
preme Court,  in  a  recent  case,  held  that  the  statutory  law  as  to 
liens  was  the  same  as  the  common  law,  except  as  to  possession. 
Seal  V.  White,  94  U.  S.  382 ;  Deming  v.  Society,  13  Gray,  414  ; 
ffack  V.  Gaylord,  50  Texas,  578  ;  Winder  v.  Caldwell,  14  How. 
441 ;  Duncan  v.  Baieman,  23  Ark.  327 ;  Purinton  v.  Hull  of 
Ship,  2  Curtis  Gir.  Court  Bep.  416.  The  law  is  constitutional. 
The  Maine  statute  is  similar  to  ours  ;  and  has  been  held  good  by 
the  Supreme  Court  of  that  State.  66  Me.  54,  57,  58 ;  2  Cur- 
tis, C.  C.  416  ;  33  Me.  283  ;  34  Me.  286  ;  71  Me.  113.  A  like 
construction  has  been  given  to  similar  acts  in  Wis.,  Mich.,  and 
Minn.,  32  Wis.  54 ;  35  Wis.  Ill ;  39  Wis.  266 ;  49  Wis.  169 ; 
45  Mich.  505. 

The  opinion  of  the  court  was  delivered  by 

PowEBS,  J.  In  the  fall  of  1880  the  defendant  let  to  one  Emer- 
son, the  job  of  cutting  the  timber  on  certain  lots  in  Victory,  into 
logs,  and  hauling  the  same  to  the  Weeks  mill,  to  be  manufactured 
by  the  defendant  into  lumber.  Emerson  soon  after  sub-let  a  part 
of  his  job  to  one  Adams,  whereby  Adams  was  to  cut  the  timber 
into  logs  and  deliver  the  same  upon  skid  ways  at  the  lower  side  of 
the  lots.  The  defendant  was  notified  of  this  arrangement  with 
Adams.  Adams  employed  one  Eingsboroagh  and  five  others,  as 
choppers,  to  cut  the  logs  he  had  agreed  to  cut  for  said  Emerson, 
who  worked  at  this  service  from  October  20, 1880  to  February  19, 
1881,  when  they  quit  the  work  for  the  alleged  reason  that  Adams 
failed  to  pay  them  their  wages.  The  case  does  not  show  whether 
the  defendant  had  any  knowledge  of  Adams's  contract  with  Kings- 
borough  and  his  associates. 

On  the  9th  day  of  March,  1881,  Eingsborough  filed  in  the  town 
clerk's  office  in  Victory  his  claim  of  a  lien  upon  the  logs  cut  by 
him  and  his  associates,  and  on  the  14th  of  April  following  he 
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caused  tho  logs  to  be  attached  to  perfect  his  lien  under  the  stat- 
ute. All  the  logs  cut  by  Kingsborough  and  associates  were  drawn 
during  the  fall  and  winter  to  said  mill,  and  intermingled  by  the 
defendant's  procurement  with  other  logs  drawn  there  by  other 
parties  ;  but  of  the  Kingsborough  logs  so  intermingled,  16  marked 
''  H.  E."  and  worth  $28.05,  and  77  other  logs  cut  on  the  Bank  lot 
by  Kingsborough,  worth  $134.75,  were  identified  as  the  Kings- 
borough logs.  The  rest  of  the  200,000  feet  cut  by  Kingsborough 
could  not  be  identified.  The  proceedings  of  Kingsborough  in  fix- 
ing his  lien,  making  his  attachment  of  the  logs,  and  obtaining  in 
due  course  his  judgment  against  Adams,  were  regular  and  in  ac- 
cordance with  the  statute. 

The  defendant  converted  to  his  own  use  the  logs  drawn  as  afore- 
said to  the  Weeks  mill,  and  this  plaintiff,  who  was  the  officer  mak- 
ing the  attachment  in  Kingsborough's  suit  against  Adams,  brings 
this  suit  to  recover  damages  for  such  conversion.  This  plaintifi 
then  stands  upon  Kingsborough's  title. 

It  is  insisted  by  the  defendant  that  the  statute  (No.  58,  Acts 
1878)  under  which  Kingsborough  claims  a  lien  upon  the  logs  in 
question  is  unconstitutional,  on  the  ground  that  it  makes  no  provis- 
ion for  notice  to  the  owner  of  the  logs,  and  gives  him  no  opportu- 
nity to  be  heardin  court,  either  in  respect  to  the  amount  of  the 
lienholder's  claim,  or,  his  right  to  take  the  owner's  logs.  The 
statute  is  as  follows : 

*^  Sec.  1.  Any  person  who  labors  at  cutting  or  drawing  logs 
shall  have  a  lien  thereon  for  his  personal  services,  which  lien 
shall  take  precedence  of  all  other  claims  except  liens  on  account 
of  public  taxes,  to  continue  sixty  days  after  the  services  are  per- 
formed, and  may  be  secured  by  attachment. 

Sec.  2.  The  person  claiming  such  lien  shall  file  in  the  town 
clerk's  office  of  the  town  where  he  performs  such  service  .... 
a  brief  statement  of  the  contract  under  which  he  claims  a  lien, 
which  statement  shall  contain  a  declaration  of  his  purpose  to  en- 
force his  said  claim  against  said  property  for  unpaid  balance 
that  may  be  due  for  such  service." 

Other  sections  provide  in  substance  that  to  make  such  lien 
available  against  subsequent  purchasers,  the  claimant  of  the  lien 
shall  bring  his  suit  and  attach  such  logs  therein  within  thirty  days 
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after  his  debt  matures,  and  further  proTide  that  unless  the  claimant 
bring  his  suit  and  attach  the  logs  within  sixty  days  after  his  debt 
matures,  against  the  party  for  whom  he  performed  such  service, 
his  lien  shall  be  vacated. 

The  lien  accorded  under  this  act  belongs  to  a  class  known  as 
statutory  liens,  as  distinguished  from  certain  well-known  liens  ex- 
isting at  common  law.  The  common  law  recognized  the  right  of 
inn-keepers,  carriers  and  certain  artisans  and  mechanibs  to  hold 
a  lien  upon  property  delivered  to  them  for  their  charges.  Inn- 
keepers and  carriers  had  such  lien  upon  the  theory  that  they  were 
bound  to  serve  all  persons  who  required  their  services  ;  and  arti- 
sans upon  the  theory  that  by  their  labor  and  skill  the  specific 
property  bailed  to  them  had  been  increased  in  value.  In  both 
cases,  to  make  the  lien  operative,  it  is  necessary  that  the  lien-holder 
keep  the  actual  possession  of  the  property  to  which  the  lien  at- 
tached. Statutory  liens,  like  the  one  in  question,  are  analogous 
to  the  latter  class  of  common-law  liens  named  above,  but  unlike 
them,  no  possession  of  the  property  is  required.  The  protection 
afforded  at  common  law,  by  possession,  is,  in  the  case  of  statutory 
liens,  accomplished  through  an  attachment  of  the  property. 

The  first  question  that  presents  itself  for  examination  is,  who, 
under  the  statute  in  question,  is  entitled  to  assert  a  lien  upon  the 
logs  ?  Under  the  statutes  giving  to  mechanics  and  material  men 
a  lien  upon  buildings,  it  has  been  held  that  the  right  to  such  lien 
does  not  extend  to  sub-contractors ;  but  is  limited  to  those  per- 
sons who  contract  with  the  owner.  Oreenaugh  v.  NicholSy  30  Yt. 
768.  The  defendant  argues  that  the  statute  in  question  is  to  have 
a  like  construction,  and  cited  the  case  of  Jaeoba  v.  Knapp^  50  N. 
H.  71,  as  an  authority  sustaining  this  claim.  The  case  of  Jacobs 
V.  Knapp  arose  under  u  statute  almost  identical  in  language  with 
our  statute,  and  although  the  case  is  well  reasoned,  we  are  unable 
to  adopt  the  reasoning  upon  this  point  as  decisive  of  the  question 
under  consideration.  On  the  contrary,  we  think  that  the  language 
of  the  statute,  read  in  view  of  the  mischief  sought  to  be  remedied, 
gives  the  lien  to  such  persons  as  actually  cut  or  haul  the  logs. 
The  statute  belongs  to  a  class  of  legislation,  common  to  all  the 
states  of  the  Union,  which  is  designed  primarily  to  protect  em- 
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employees  against  the  crafty  arts  and  wiles  of  employers.  The 
language  is  ^^  any  person  who  labors  at  cutting/'  &c.  Nei- 
ther Adams  nor  Emerson  labored  at  cutting  the  logs  ;  they  merely 
employed  the  persons  who  labored  at  cutting,  &g.  They  have  no 
rightful  claim  to  this  lien ;  their  bone  and  muscle,  have  added 
nothing  to  the  value  of  the  timber ;  and  this  condition,  as  we 
have  seen,  is  the  very  theory  upon  which  this  class  of  liens  is 
given.  Doe  v.  Monson,  33  Me.  480 ;  Oliver  v.  Woodman^  66 
Me.  54. 

The  lien  then  being  one  in  this  case  that  Eingsborough  and  his 
fellow  workmen  could  assert,  it  remains  to  inquire  whether  the 
statute  has  deprived  the  defendant,  as  owner  of  the  logs,  of  any 
right  that  belongs  to  him.  It  will  be  noticed  that  the  person 
claiming  the  lien  is  required  to  file  in  the  town  clerk's  office  a 
brief  statement  of  the  contract  under  which  he  claims  a  lien,  and 
he  is  required  to  bring  his  suit  within  sixty  days  against  the  party 
far  whom  he  performed  the  work.  In  this  case  the  '^  statement " 
would  describe  the  contract  with  Adams,  and  the  suit  would  be 
brought  against  Adams.  The  claimant  has  made  no  contract  with 
the  defendant ;  and  has  no  cause  of  action  against  him  for  his  ser- 
vices upon  which  to  bring  suit.  Nevertheless,  under  the  act  the 
claimant  may  seize  and  sell  the  defendant*s  property  to  satisfy 
Adams's  debt,  without  notice  to  the  defendant,  and  without  any 
judicial  inquiry  to  which  the  defendant  is  or  can  be  made  a  party. 
As  between  the  employee  and  his  immediate  employer  the  act  is 
capable  of  enforcement.  But  any  remove  from  this  relation  op- 
erates to  take  the  property  of  one  man  to  pay  tbe  debt  of  another 
without  notice  or  opportunity  to  be  heard.  For  this  reason,  in 
such  cases,  the  Act  is  invalid. 

The  principle,  that  no  man  shall  be  deprived  of  his  liberty  or 
property,  except  by  the  "  law  of  the  land,"  or  its  synonym,  "  due 
process  of  law,"  is  older  than  written  constitutions,  older  even 
than  Bunnymede ;  and  breathes  so  palpably  the  spirit  of  exact 
justice,  that  it  needs  no  formulation  in  the  organic  law.  This 
principle  is,  however,  in  one  form  of  expression  or  another,  incor- 
porated into  the  Federal  Constitution,  as  well  as  those  of  the  sev- 
eral States. 
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Tho  best  definition  of  the  phrase  ^*  law  of  the  land  "  that  has 
ever  been  given,  was  that  of  Mr.  Webster,  in  his  argument  in  the 
celebrated  Dartmouth   College  case.     He   says   it  is  the  law 
^^  which  hears  before  it  condemns^  which  proceeds  upon  inquiry^ 
and  renders  judgment  only  after  trial.    Everything  which  may 
pass  under  the  form  of  an  enactment,  is  not  therefore  to  be  con- 
sidered the  law  of  the  land."    Judge  Goolet,  in  his  Gonstitu- 
tional  Limitations,  and  Sedgwick,  in  his  Gonstitutional  Law,  both 
confess  their  inability  to  better  this  definition.    The  essence  of  this 
terse  and  comprehensive  definition  is,  that  no  man's  property  can 
be  taken  from  him,  unless  the  owner  has  notice  of  the  claim  made 
upon  it,  and  an  opportunity  to  be  heard  in  his  defence  to  such 
claim.     Says  Judge  Stobt  in   WUkingan  v.  Lelandj  2  Peters, 
627  :  '^  We  know  of  no  case  in  which  a  legislative  act  to  transfer 
the  property  of  A  to  B  without  his  consent,  has  ever  been  held  a 
constitutional  exercise  of  legislative  power,  in  any  State  of  the 
Union."    And  Judge  Curtis,  in  Webeter  v.  Cooper^  14  How. 
488,  speaking  of  that  clause  in  the  constitution  of  the  State  of 
Maine  which  secures  to  every  citizen  the  right  of  ^'  acquiring,  pos- 
sessing and  enjoying  property,"  (which  is  substantially  the  phra- 
seology of  Article  I.  of  our  Bill  of  Rights)  says ;  *^  that  by  the 
true  intent  and  meaning  of  this  section,  property  cannot,  by  a 
mere  act  of  the  legislature,  be  taken  from  one  man  and  vested  in 
another  directly ;  nor  can  it,  by  the  retrospective  operation  of 
law,  be  indirectly  transferred  from  one  to  another,  or  be  sub- 
jected to  the  government  of  principles  in  a  court  of  justice,  which 
must  necessarily  produce  that  effect."    And  the  Supreme  Court 
of  Michigan,  in  Ames  v.  Port  Huron  Log  Driving  Co.,  11  Mich. 
147,  says :  '^  It  is  an  inflexible  principle  of  constitutional  right, 
that  no  person  can  legally  be  devested  of  his  property  without  re- 
muneration, or  against  his  will,  unless  he  is  allowed  a  hearing 
before  an  impartial  tribunal,  where  he  may  contest  the  claim  set 
up  against  him,  and  be  allowed  to  meet  it  on  the  law  and  facts." 
The  Act  in  question   in  effect  transfers  the  property  of  the 
defendant  to  Kingsborough  without   giving  the   defendant  any 
opportunity  to  inquire  whether  Kingsborough  has  a  debt  against 
Adams,  or  any  claim  on  the  property  seized — and  without  any 
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opportoDity  to  meet  Eingsborough's  claim  on  the  '^  law  and 
facts."  It  indirectly,  at  least,  transfers  the  property  of  A  to  B, 
or  subjects  it  *^  to  the  government  of  principles  in  a  court  of  jus* 
tice,  which  must  necessarily  produce  that  effect." 

In  the  case  of  common-law  liens,  the  lien-holder  may  retain 
possession  of  the  property  bailed  to  him  ;  but  he  cannot  convert 
the  same  to  his  own  use  ;  nor  sell  it  in  satisfaction  of  his  claim, 
without  instituting  proceedings  of  some  sort  in  which  the  owner 
may  be  heard.  2  Chit,  on  Con.  (11th  ed.)  808;  2  Kent,  (11th 
ed.)  855 ;  Sullivan  v.  Parky  S3  Me.  438. 

In  statutory  liens  the  process  of  attachment  within  the  limited 
time  merely  takes  the  place  of  the  possession  required  at  common 
law.  The  further  right  to  sell  the  property,  is,  under  the  Act  in 
question,  exercised  without  notice  to  the  owner. 

It  is  claimed  that  the  statute  can  be  upheld  on  the  ground  that 
it  is  a  proceeding  in  rem^  and  that  the  res  may  be  condemned 
even  though  the  owner  have  no  notice.  It  is  true  that  the  pro- 
cedure provided  by  the  statute  embodies  some  of  the  elements  of 
proceedings  in  rem.  So  far  as  the  employer's  rights  are  in- 
volved, the  statute  contemplates  a  judgment  in  pereonam  ;  so  far 
as  the  rights  of  the  true  owner  of  the  logs  are  involved,  it  resem- 
bles proceedings  in  rem.  But  in  proceedings  in  rem^  it  is  an  uni- 
versal principle  that  notice  to  all  concerned,  either  personal,  or 
by  publication  or  proclamation,  must  be  given  in  order  to  give  the 
court  jurisdiction  to  render  judgment.  Nations  v.  Johnson^  24 
How.  204  ;  Cooley  Con.  Limitations,  403. 

The  precise  question  involved  in  this  case  was  before  the  court 
in  Jacobs  v.  Knapp^  supra ;  and  the  court  declared  the  Act  in 
question  unconstitutional.  Says  Foster,  J.,  speaking  of  the  claim 
made  in  that  case,  that  the  lien  was  given  to  sub-contractors,  with- 
out provision  for  notice  to  the  owner  of  the  logs :  ^^  It  is  entirely 
subversive  of  the  fundamental  principle  of  all  free  governments, 
that  no  person  can  be  deprived  of,  or  prejudiced  in,  his  property 
or  rights  by  the  judgment  of  any  court,  unless  he  has  notice  of 
such  proceedings  and  an  opportunity  to  defend.  That  notice  and 
that  opportunity  is  not  accorded  by  any  provision  of  the  law,  and 
is  not  afforded  by  any  such  process  or  practice  as  is  adopted  in 
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the  present  case.''  In  1848  a  similar  statute  was  passed  in  Maine, 
and  like  ours,  contained  no  provision  for  notice  to  the  owner  of 
the  logs.  But  in  1855  the  statute  was  amended  by  providing  that 
the  owner  should  have  notice  of  the  claimed  lien  and  an  opportu- 
nity to  come  into  court  and  be  heard.  Cutting,  J.,  in  Redington  v. 
Frye^  43  Me.  587,  speaking  of  the  amendment  of  1855,  says : 
*'  that  before  the  statute  of  1855  it  may  be  questionable  how  far  a 
party  had  the  constitutional  privilege  of  seizing  and  confiscating 
the  property  of  another,  in  violation  of  private  rights,  without  an 
opportunity  to  be  heard." 

It  may  be  true  that  dicia  can  be  found  in  some  of  the  cases  that 
would  seem  to  uphold  this  kind  of  legislation.  But  the  general 
drift  of  authority  is  clearly  the  other  way ;  and  we  think,  as  be- 
tween a  sub-contractor  and  the  owner  of  the  logs,  the  Act  in  ques- 
tion is  unconstitutional,  inasmuch  as  it  condemns  without  hear- 
ing, and  adjudges  without  trial. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
other  questions  discussed  in  argument. 

The  pro  forma  judgment  of  the  County  Court  is  reversed,  and 
judgment  is  rendered  on  the  report  for  the  defendant. 


GEOBGE  W.  HENDEE,  Guardian  of  F.  E.  and  G.  B.  FOSS,  v. 
P.  C.  CLBAVELAND. 

Chtardian  cannot  Deal  with  Himtdf.     Interest.    Mandamus. 
Probate  Court. 

1.  A  guardian  cannot  deal  with  himself ;  cannot  be  at  once  vendor  and  vendee  ; 

hence,  when  he  Bells  his  own  property  to  his  ward,  the  ward  can  ignore  the  sale 
and  recover  the  price;  and  this  rule  is  not  affected  by  the  good  faith  of  the 
guardian. 

2.  Also,  the  interest  on  money  invested  in  real  estate  \oi$hovi  a  Ueenu  fnm  tAe  Pro- 

bate Court,  though  it  sold  for  the  same  that  was  paid  for  it,  and  was  occupied 
by  the  wards  and  their  mother. 

3.  And  any  action  of  the  Probate  Court,  two  years  after  ntch  jo^e,  by  way  of  con- 
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flrmatioD,  or  legaliisijig  such  inTestmeiit  of  the  wards'  fnodg,  is  no  protection 
to  the  guardian. 
4.  Handanms  is  a  proper  remedy  to  correct  the  records  of  the  Probate  Court  in  ac- 
cordance wi^  the  facts. 

Appeal,  from  the  Probate  Court  for  the  District  of  Lamoille, 
as  to  the  amount  due  from  the  defendant,  as  former  guardian  of 
the  said  F.  E.  and  G.  B.  Foss.  The  Probate  Court  found  due  the 
sum  of  $8081.81 ;  and  the  County  Court,  April  Term,  1881, 
Powers,  J.,  presiding,  affirmed  pro  formay  the  decree  of  that 
court.  The  case  was  heard  on  the  following  agreed  statement  of 
facts : 

In  finding  that  amount  due,  the  Probate  Court  charged  the 
defendant  the  sum  of  $3200  which  defendant  had  invested  as 
guardian  of  said  children  in  real  estate  by  purchasing  of  E.  B. 
Sawyer,  guardian  of  his  minor  children,  a  lot  in  Hyde  Park  vil- 
lage for  the  sum  of  $750,  and  moving  on  to  it  a  building  belong- 
ing to  himself,  which  was  a  store-house,  and  which  he  afterwards 
converted  into  a  dwelling-house.  After  said  building  was  moved 
on  to  said  lot,  a  distance  of  fifty  or  more  rods,  it  was  worth  from 
llSOO  to  $500.  The  full  cost  of  lot  and  building,  when  finished, 
was  $3000. 

Afterwards  defendant  as  guardian,  having  consulted  S.  S.  Pike, 
then  Register  of  Probate,  and  under  his  approval,  built  a  barn  on 
said  premises,  costing  the  sum  of  $200,  and  making  in  all  the  sum 
of  $3200  invested  in  said  premises.  Other  items  are  also  charged 
as  repairs  and  expenses. 

Defendant  claims  that  he  should  have  credit  for  this  $3200  and 
other  items  at  the  time  money  was  invested  and  expended,  and 
that  the  real  estate  now  belongs  to  said  Flora  E.  and  Geo.  B.  Foss. 

Plaintiff  claims  that  defendant  had  no  right  to  invest  said  $3000 
in  real  estate,  and  that  if  so,  he  had  no  right  to  bnild  the  barn 
and  make  repairs.  Consequently  he  is  liable  for  said  $3200  and 
interest,  and  other  items. 

The  facts  are,  that  the  defendant  made  said  investment  on  or 
about  the  15th  day  of  December,  A.  D.  1873.  Before  the  deed 
was  given,  S.  S.  Pike  of  Johnson,  then  Register  of  Probate,  by 
request  of  the  defendant,  came  up,  examined  the  property,  and 
approved  of  said  investment. 

At  that  time  defendant  had  not  in  any  way  received  or  secured 
any  order  or  license  from  the  Probate  Court  authorizing  him  to 
invest  the  funds  of  his  wards,  or  either  of  them,  in  the  real  estate 
in  question,  or  any  other  real  estate ;    nor  had  defendant  at  that 
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time  made  any  application  for  such  order  or  license,  except  as 
above  stated.  Some  time  after,  and  in  1876,  defendant  made 
application  in  writing  to  said  Probate  Court  to  invest  funds  of 
his  wards  in  real  estate,  as  set  forth  in  the  publication  of  notice 
hereto  attached.  At  the  time  of  the  hearing,  as  appointed  in 
said  notice,  to  wit:  March  10th,  1876,  defendant  and  his  attor- 
ney, George  L.  Waterman,  Esq.,  appeared  before  said  court. 
After  consideration,  said  Probate  Court  authorized  the  invest- 
ment of  his  said  wards'  personal  funds  in  said  real  estate  at  the 
price  above  named,  as  asked  for ;  and  so  far  as  it  could  legally 
be  done,  ratified  and  confirmed  the  purchase  of  said  real  estate 
by  defendant ;  and  in  a  subsequent  settlement  of  defendant's  ac- 
count by  the  Probate  Court,  said  sum  of  $3200  purchase-money, 
and  repairs,  expenses,  and  other  items,  such  as  taxes,  rents,  and 
repairs  were  allowed. 

Of  the  authorization,  or  ratification,  of  said  purchase  by  the 
Probate  Court,  as  aforsaid,  and  of  the  application  for  the  same, 
and  of  the  hearing,  there  is  no  record  in  the  probate  office,  nor 
has  there  ever  been. 

Now  plaintiff  submits  that  the  authorization,  or  ratification, 
aforesaid  cannot  be  proved  by  parol,  as  it  is,  or  should  be,  a  mat- 
ter of  record,  and  can  be  proved  only  by  the  record  ;  but  if  the 
court  is  of  the  opinion  that  the  facts  as  to  said  proceedings  au- 
thorizing or  ratifying  said  purchase  as  aforesaid  are  sufficient  to 
warrant  the  issuing  of  a  writ  of  mandamus  to  correct  or  perfect 
the  records  of  the  Probate  Court,  if  the  proper  remedy,  or  if  said 
records  may  be  reformed  or  corrected  by  any  resort  to  the  courts 
whatsoever,  then  it  is  agreed  that  said  records  may  be  corrected 
or  perfected  in  accordance  with  the  facts  before  stated,  and  may 
be  treated  for  the  purposes  of  this  hearing  as  already  corrected, 
and  that  the  question  as  to  whether  the  defendant  shall  account 
for  said  $3200  and  interest  shall  be  determined  the  same  as  though 
the  probate  records  showed  the  authorization  or  ratification  as 
before  set  forth.  S.  S.  Pike,  who  acted  as  Register  of  the  Pro- 
bate Court,  has  been  dead  near  three  years. 

In  arriving  at  said  sum  of  $8081.31  as  the  amount  dae,  the 
Probate  Court  charges  the  defendant  the  sum  of  $532.93,  interest 
on  the  sum  of  $1400,  which  the  defendant  invested  in  real  estate 
as  such  guardian,  and  afterwards  sold  at  same  sum.  The  amouut 
charged  is  the  interest  from  day  of  purchase  to  date  of  sale. 
Defendant  accounts  for  no  rent,  and  claims  he  should  not,  because 
his  wards  and  their  mother  occupied  the  premises  during  this 
period  ;  the  children  were  then  quite  small.  During  this  time  the 
defendant  charged  and  has  been  allowed  a  reasonable  sum  for  the 
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board  and  care  of  his  wards.  Defendant  never  applied  for  or 
had  any  license  or  order  of  the  Probate  Court  to  purchase  said 
real  estate.  Defendant  claims,  and  did  before  the  Probate  Court, 
that  if  interest  is  allowed  on  said  investment,  he  should  be  allowed 
rent  for  the  use  and  occupation  of  said  premises  during  said  time. 

The  finding  of  the  Probate  Court,  and  hearing,  was  the  final 
hearing  under  s.  52,  c.  72,  of  the  Gen.  Sts. 

The  probate  records  of  the  district  of  Lamoille  are  referred  to 
and  made  a  part  of  the  case,  and  also  the  land  records  of  the 
town  of  Hyde  Park. 

The  present  value  of  said  premises,  for  which  defendant  claims 
to  be  allowed  1^3200,  is  about  the  sum  of  $1500. 

Obder  of  Notice. 
Floba  and  George  B.  Fobs,  (Minors.) 

State  of  Ysrmont,  >  In  Probate  Court,  held  at  Johnson,  within 
District  of  Lamoille,  ss.  )  and  for  said  District,  on  the  22d  day  of  Feb., 
A.  D.  1876. 

P.  C.  Cleaveland,  guardian  of  Flora  and  George  B.  Foss,  minors, 
makes  application  to  said  court  for  permission  to  dispose  of  the  per- 
sonal estate  of  his  wards  and  invest  the  proceeds  thereof  in  real  estate 
representing  to  this  court  that  such  investment  would  be  beneficial  to 
the  interest  of  said  wards  and  all  persons  concerned  therein. 

Whereupon,  it  is  ordered  by  said  court,  that  said  application  be  re- 
ferred for  hearing  to  a  session  of  said  court  to  be  held  at  the  probate 
office,  in  said  Johnson,  on  the  lOth  day  of  March,  A.  D.  1876,  for  hearing 
and  decision  thereon ;  and,  it  is  fUrther  ordered,  that  all  persons  inter- 
ested hereof,  by  publication  of  notice  of  said  application  and  order 
thereon,  three  weeks  successively  in  the  ^  Lamoille  Newsdealer,"  printed 
at  Hyde  Park,  before  said  time  of  hearing,  that  they  may  appear  at  said 
time  and  place,  and,  if  they  see  cause,  object  thereto. 

Bv  the  court.— Attest,  S.  S.  PiKS,  BigiiUr. 

Brigham  ^  Waterman^  for  the  defendant. 

The  Probate  Court  by  order  or  decree  may  authorize,  upon 
proper  notice,  the  guardian  to  invest  the  personal  funds  of  his 
ward  in  real  estate.  B.  L.  ss.  2464,  2465.  A  decree  of  such 
court,  acting  within  the  sphere  of  its  jurisdiction  is  conclusive. 
1  D.  Chip.  420 ;  24  V t.  42.  Their  proceedings  are  in  rem.  9 
y  t.  41.  A  decree  having  been  made  in  this  case,  but  there  being 
no  record  of  the  same,  mandamus  is  the  proper  remedy  to  cor- 
rect the  error ;  and  it  is  adequate  for  that  purpose.  Richards  v. 
10 


146  GENERAL  TERM, 


Hendee  v.  Cleaveland. 


Wheeler,  2  Aik.  369  ;  Band  v.  Town%hend,  26  Vt.  670 ;  Wood- 
stock  V.  Qallup,  28  Vt.  687  ;  Sail  v.  Grossman,  27  Vt.  297  ; 
Moore  v.  Chester,  45  Vt.  503 ;  Orange  v.  Bill,  29  Vt.  442 ; 
High's  ExtraordiDary  Remedies,  s.  148,  et  seq. 

The  Probate  Court  having  power  to  anthorize  and  require  the 
investment  of  the  wards'  personal  funds  in  real  estate,  it  is  ob- 
viously competent  for  them  to  confirm  and  establish  the  act  when 
once  done.  At  all  events  it  would  become  a  legal  investment  from 
the  titiae  of  the  decree. 

It  is  no  objection  to  the  validity  of  these  proceedings  that  the 
deed  passed  from  the  guardian  himself,  because  it  was  all  done 
under  the  direct  sanction  and  direction  of  the  Probate  Court. 

The  court  erred  in  charging  the  guardian  interest  on  the  $1400, 
and  at  the  *same  time  refusing  to  allow  rent  for  the  use  and  occu- 
pation of  the  premises  by  the  wards. 

Hendee  ^  Fish,  for  the  plaintifiis. 

Under  s.  52,  c.  73,  p.  485,  Gen.  Sts.,  the  Probate  Court  has 
revisory  power  extending  back  and  covering  every  transaction  of 
the  guardian,  and  has  full  power  to  revise  all  former  settlements 
of  the  guardian'^  accounts. 

Guardians  are  appointed  to  protect  the  property  and  rights  of 
their  wards.  They  are  creatures  of  the  statutes  and  must  in  what 
they  do  conform  strictly  to  the  requirements  of  the  statutes. 

A  guardian  has  no  right  to  trade  with  himself  on  account  of 
his  ward,  and  cannot  convert  the  personal  property  of  his  ward 
into  real  estate  or  buy  land  with  the  money  of  his  ward,  or  buy 
or  use  the  property  of  his  ward  for  his  own  benefit.  2  vol.  11th 
Ed.  Kent's  Com.  247-8 ;  1  Head,  Tenn.  357 ;  Tyler  on  Infancy, 
262 ;  White  v.  Parker,  8  Barb.  48.  But  in  this  State  the  guar- 
dian may  invest  the  funds  of  his  ward  in  real  estate  under  an 
order  of  the  Probate  Court,    ss.  31-32,  G^n.  Sts.,  p.  480,  c.  72. 

Such  order  to  invest  should  issue  before  the  investment  is  made, 
and  the  statute  contemplates  and  provides  for  application,  notice 
and  a  hearing.  If  a  guardian  invests  his  ward's  funds  in  real 
estate  without  such  order,  he  cannot  be  relieved  by  an  order  issued 
three  years  after,  confirming  or  ratifying  the  transaction.    The 
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statute  does  not  proTide  for  such  a  proceeding  in  spirit  or  terms* 
A  guardian  cannot  be  relieved  from  the  effect  of  a  wrong  act  or 
an  illegal  act,  and  the  Probate  Court  can  give  him  no  aid  if  it 
acts  without  authority  of  law. 

The  proceedings  of  a  Probate  Court  must  be  proved  by  the  rec- 
ord. It  is  a  court  of  record.  80th  Yt.  177.  An  entire  record 
cannot  be  supplied,  and  if  it  can  bo,  it  would  be  a  dangerous 
precedent  to  permit  it  when  near  three  years  have  elapsed,  and 
the  person  who  acted  as  the  court  is  dead. 

If  the  Probate  Court  could  ratify  the  investment,  it  could  not 
without  proper  notice.  The  notice  should  specify  particularly  the 
object  of  the  proceeding.  The  notice  in  this  case  was  insufficient. 
An  order  of  the  court  ratifying  the  investment  could  not  legiti- 
mately follow  the  notice  given,  or  be  the  proper  result  of  a  hear- 
ing under  such  a  notice.  '^  Parties  interested  "  were  entitled  to 
be  notified  of  just  what  was  to  be  asked  of  the  court.  As  to  the 
SHOO ;  he  purchased  without  license  from  himself,  and  permitted 
the  mother  of  his  wards  to  live  there ;  and  she  should  pay  the 
rent  if  any  one,  as  he  was  allowed  a  reasonable  sum  for  the  board 
and  custody  of  his  wards. 

The  opinion  of  the  court  was  delivered  by 

PowEBS,  J.  Mandamus  is  a  proper  remedy  to  correct  the  rec- 
ords of  the  Probate  Court  in  accordance  with  the  facts. 

The  case  then  stands  for  consideration  as  it  would  if  the  pro- 
bate records  disclosed  the  facts  sought  to  be  shown  by  parol. 

The  defendant  while  guardian,  under  the  statute,  of  the  plain- 
tiff's wards,  without  any  license  from  the  Probate  Court  undertook 
to  sell  to  his  wards  certain  real  estate  of  his  own  ;  and  in  this 
accounting  asks  to  be  allowed  for  the  same,  against  ihe  protest  of 
the  wards  or  their  legal  representative,  at  the  price  he  fixed  when 
he  made  his  conveyance. 

The  defendant  justifies  his  claim  on  the  ground  of  his  good  faith 
in  the  transaction,  and  the  action  of  the  Probate  Court  taken  two 
or  three  years  after  the  conveyance,  which  he  claims  ratifies  his 
action. 

A  guardian  in  respect  to  his  wards'  estate  stands  in  the  position 
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of  a  trustee,  answerable  to  his  wards  for  all  advantage  made  by 
or  through  the  estate ;  and  accountable  for  all  waste  or  deterior- 
ation traceable  to  his  default. 

He  may  handle  the  fund  as  it  comes  to  him  in  any  prudent  man- 
ner that  will  make  income,  short  of  changing  its  character  from 
personal  to  real  property,  or  vice  versa.  He  may  thus  change  its 
character  only  by  the  license  of  the  Probate  Court.  But  the 
license  of  the  Probate  Court  merely  confers  upon  the  guardian 
the  power  to  invest  the  personal  fund  in  real  estate.  It  does  not 
authorize  any  particular  investment ;  but  gives  the  right  to  make 
an  investment.  Armed  with  such  license,  the  guardian  is  guided 
by  his  own  discretion,  respecting  the  investment  he  will  make, 
subject,  in  the  exercise  of  this  discretion,  to  the  peril  of  having 
his  action  reviewed  by  his  wards  when  they  come  of  age.  It  is 
doubtless,  true,  that  a  subsequent  confirmation  by  the  court  of  a 
precedent  act  done  without  authority,  is  equivalent  to  a  delega- 
tion of  power  to  do  the  act. 

The  action  of  the  Probate  Court  in  March,  1876,  professing  to 
give  the  defendant  authority  to  invest  his  wards'  funds  in  real 
estate,  was  in  no  sense  a  confirmation  of  his  previous  unauthorized 
investment.  The  notice  of  the  application  contemplated  a  pros- 
pective investment ;  and  the  court  could  act  only  upon  the  appli- 
cation as  made.  Parties  interested  had  the  right  to  assume  that 
the  action  of  the  court  would  be  in  keeping  with  the  tenor  of  the 
application,  and  would  have  no  cause  to  understand  that  a  pre- 
vious default  would  be  justified. 

But  if  the  Probate  Court  upon  a  proper  application  for  the 
purpose,  duly  advertised,  had  by  formal  decree  ratified  the  de- 
fendant's act  in  selling  his  own  property  to  his  wards,  it  would  be 
no  protection  to  him  in  this  accounting. 

A  guardian  cannot  deal  with  himself.  In  selling  his  own  prop- 
erty to  his  wards  he  has  an  interest  to  get  the  largest  price,  while 
as  guardian,  acting  for  the  interest  of  his  wards,  it  is  his  duty  to 
get  the  property  at  the  lowest  price.  There  is  thus  an  irrepressi- 
ble conflict  between  duty  and  interest ;  and  all  experience  teaches 
what  the  inevitable  result  must  be.  This  rule  is  so  unbending 
that  courts  will  not  listen  to  proof  that  the  guardian  actually 
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gained  no  advantage.  The  rule  does  not  rest  upon  any  theory 
that  wrong  doing  in  fact  has  taken  place  ;  but  upon  the  broad 
ground  of  public  policy  that  shuts  the  door  against  temptation^  by 
forbidding  the  act.  In  Wormley  v.  Wormley^  8  Wheaton,  421, 
Judge  Stobt  says :  *'  No  rule  is  better  settled  than  that  a  trustee 
cannot  become  a  purchaser  of  the  trust  estate.  He  cannot  be  at 
once  vendor  and  vendee.  He  cannot  represent  in  himself  two 
opposite  and  conflicting  interests,  ....  and  the  law  has 
wisely  prohibited  any  person  from  assuming  such  dangerous  and 
incompatible  characters.*' 

And  in  the  leading  case,  in  the  same  court,  Michoud  v.  Girod, 
4  Howard,  508,  in  which  the  English  and  American  cases,  as  well 
as  the  civil  law  on  the  subject,  are  exhaustively  reviewed,  Jus- 
tice Watne  tersely  epitomized  the  rule  and  the  reasons  for  it  as 
follows :  '^  The  general  rule  stands  upon  one  great  moral  obliga- 
tion to  refrain  from  placing  ourselves  in  relations  which  ordinarily 
excite  a  conflict  between  self-interest  and  integrity.  It  restrains 
all  agents,  public  and  private ;  but  the  value  of  the  prohibition  is 
most  felt,  and  its  application  is  more  frequent,  in  the  private  rela- 
tions in  which  the  vendor  and  purchaser  may  stand  towards  each 
other.  The  disability  to  purchase  is  a  consequence  of  that  rela- 
tion between  them  which  imposes  on  the  one  a  duty  to  protect  the 
interest  of  the  other,  from  the  faithful  discharge  of  which  duty 
his  own  personal  interest  may  withdraw  him.  In  this  conflict  of 
interest,  the  law  wisely  interposes.  It  acts  not  on  the  possibility, 
that,  in  some  cases,  the  sense  of  that  duty  may  prevail  over  the 
motives  of  self  interest,  but  it  provides  against  the  probability  in 
many  cases,  and  the  danger  in  all  cases,  that  the  dictates  of  self- 
interest  will  exercise  a  predominant  influence,  and  supersede  that 
of  duty.  It,  therefore,  prohibits  a  party  from  purchasing  on  his 
own  account  that  which  his  duty  or  trust  requires  him  to  sell  on 
account  of  another,  and  from  purchasing  on  account  of  another 
that  which  he  sells  on  his  own  account.  In  effect,  he  is  not  al- 
lowed to  unite  the  two  opposite  characters  of  buyer  and  seller, 
because  his  interests  when  he  is  the  seller  or  buyer  on  his  own 
account,  are  directly  conflicting  with  those  of  the  person  on  whose 
account  he  buys  or  sells." 
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In  Davone  v.  Fanning^  2  Johnson's  Chan.  252,  Ohancellor 
Kent,  in  a  critical  review  of  the  authorities,  lays  down  the  same 
doctrine.  The  latter  case  was  decided  in  1816,  and  since  that 
date  the  rule  as  there  laid  down  has  been  rigorously  adhered  to 
by  all  the  courts  in  this  country. 

The  investment  of  the  defendant,  however,  though  unauthorized 
and  invalid,  might  be  accepted  by  the  wards  at  their  election  on 
coming  of  age,  or  they  might  ignore  it  and  claim  their  money. 
The  present  guardian  elects  for  them  to  take  the  latter  course. 
The  Probate  Court,  therefore,  properly  charged  the  defendant  the 
$3200  invested  in  the  tenement  house. 

The  item  of  $582.98  charged  to  defendant  as  interest  upon  the 
sum  of  $1400,  invested  in'  real  estate  without  license,  is  a  proper 
charge  against  the  defendant.  The  wards  may  disregard  this  in- 
vestment and  claim  their  money  with  interest. 

There  was  no  error  in  the  judgment  of  the  County  Court,  con- 
firming the  action  of  the  Probate  Court,  and  the  same  is  affirmed ; 
and  it  is  ordered  that  this  judgment  be  certified  to  the  Probate 
Court. 


8.  B.  KNOX  V.  TOWN  OF  WHEELOOK 

Evidence.     Bepresent^Uions  of  Sick  Person^  how  far  Evidence 
in  hie  Favor.     Reaeon  of  the  Rule. 

1.  In  an  action  for  injuriee  recelred  on  the  highway,  the  plaintiff  claiming  that  he 

discharged  blood  from  his  bowels,  and  the  defendant,  that,  if  he  discharged 
blood,  it  was  cansed  by  some  former  disease,  it  was  admissible  for  the  attend- 
ing physician  to  testify  that  he  observed  his  patient's  stools  two  sucoessiye  days 
next  after  the  accident,  and  that  they  consisted  of  a  bloody  mnooos  substance ; 
that  he  prescribed  for  this  diffleolty ;  and,  also,  that  he  learned  from  him,  while 
attending  him,  the  bloody  flow  continued  for  about  one  month. 

2.  But  it  was  error  to  allow  the  physician  to  testify  that  the  plaintiff  called  on  him 

before  the  accident,  and  that  he  made  a  single  prescription  ;  and,  that,  snbse- 
quently,  while  treating  him,  he  lold  him  that  It  had  cozed  him. 

3.  The  reason  and  extent  of  the  mle,  that  the  representations  and  exclamations  of  a 

sick  person  are  admissible,  stated. 


OCTOBEE,  1881.  161 


Knox  0.  Wheelock. 


Tbial  by  jary  at  the  December  Term,  1880,  Caledonia  Oounty, 
Ross,  J.,  presiding.  Verdict,  for  the  plaintiff.  The  only  ques- 
tions raised  in  the  court  below  were  as  to  the  admission  of  certain 
evidence  which  was  received,  and  excepted  to  by  the  defendant, 
and  these  are  sufficiently  stated  in  the  opinion. 

BOden  ^  Ide^  for  the  defendant,  cited  8  Wall.  897  ;  66  Me. 
528  ;  7  Cash.  686  ;  11  N.  T.  416 ;  18  Ired.  L.  485 ;  42  111.  488 ; 
32  Vt.  591 ;  45  Vt.  275 ;  48  Vt.  886 ;  2  Head.  449. 

William  W.  Orout,  for  the  plaintiff,  cited  Green.  Ev.  1.  s.  102 ; 
6  East,  188 ;  4  McCord,  88 ;  8  Watts.  865 ;  82  Vt.  404 ;  45  Vt. 
275  ;  48  Vt.  836;  11  Allen,  822. 

The  opinion  of  the  court  was  delivered  by 

Veazet,  J.  The  action  is  case  for  personal  injury  by  reason 
of  a  defect  in  the  defendant's  highway.  The  plaintiff  claimed 
and  introduced  evidence  tending  to  show  that  he  received  such 
injuries  in  the  abdomen  and  back,  that  he  passed  blood  from  his 
bowels  for  some  time  thereafter,  and  injuries  to  his  spine  and 
nerves  that  induced  partial  paralysis,  and  other  troubles. 

The  defendant's  evidence  tended  to  show  that  the  plaintiff  re- 
ceived no  injury  on  the  occasion  in  question ;  that  the  plaintiff  was 
subject  to  hemorrhoids  or  bleeding  piles  before  the  alleged  injury ; 
and  that  the  discharge  of  blood,  if  it  occurred,  was  by  reason  of 
the  piles  and  not  of  any  injury  ;  that  the  plaintiff  had  had  paralysis 
before  the  alleged  injury  resulting  from  diphtheria,  and  that  the 
effect  was  still  upon  him,  and  caused  the  sensations  indicating 
paralysis,  and  pain  in  the  kidneys  and  weakness  in  the  back,  of 
all  which  he  now  complained.  The  above  shows  the  character  of 
the  issue  on  trial. 

The  plaintiff  was  allowed  to  show  by  his  attending  physician. 
Dr.  Carter,  that  he  observed  the  stools  of  his  patient  the  two  suc- 
cessive days  next  after  the  accident,  and  that  they  consisted  of  a 
bloody,  mucous  substance ;  that  he  prescribed  for  the  difficulty ; 
that  he  did  not  see  the  stools  afterwards,  and  did  not  know  of  his 
own  knowledge  how  long  this  mucous  bloody  flow  continued  ;  but 
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was  allowed  to  testify  against  the  objection  and  exception  of  the 
defendant,  that  he  learned  from  the  plaintiff  while  treating  him 
that  it  continued  about  one  month.  Dr.  Carter  farther  testified 
that  before  June  8,  1879,  the  date  of  the  alleged  injury,  the 
plaintiff  came  to  him  for  treatment,  and  complained  of  his  kid- 
neys ;  that  he  examined  the  plaintiff,  and  told  him  he  thought  the 
trouble  was  with  his  bladder,  and  made  a  single  prescription  for 
that  trouble.  Against  the  defendant's  objection  and  exception  Dr. 
Carter  was  further  allowed  to  testify  that  subsequently  but  while 
treating  him,  the  plaintiff  told  him  that  said  prescription  had 
cured  him. 

Was  the  evidence  objected  to  admissible  ?  It  was  hearsay  ; 
but  it  is  claimed  to  come  within  the  class  of  hearsay  evidence 
that  is  admissible  under  the  rule  stated  in  Vol.  1,  s.  102,  Green- 
leaf  on  Evidence,  as  follows :  ^^  So,  also,  the  representation,  by  a 
9%ck  person^  of  the  nature,  symptoms,  and  effects  of  the  malady y 
under  which  he  is  laboring  at  the  time,  are  received  as  original 
evidence."  Evidence  of  this  character  is  admitted  on  the  ground 
of  necessity.  This  refers  to  the  necessity  as  it  existed  before 
parties  to  a  suit  were  made  competent  witnesses,  which  has  not 
affected  the  rule  as  it  was  before.     Kent  v.  Lincoln,  32  Yt.  598. 

When  the  bodily  condition  is  the  subject  of  inquiry,  an  opinion 
in  regard  to  it  must  depend  largely  upon  the  patient's  bodily 
sensations  and  ailments  which  go  to  make  up  the  symptoms  of 
disease  or  injury,  and  which  can  be  known  only  to  the  person  who 
experiences  them,  and  can  be  proved  only  by  proving  his  declara- 
tions, except  as  the  person  himself  might  testify  to  them.  But 
there  is  a  limitation  to  the  application  of  the  rule.  Such  evidence 
is  not  extended,  in  the  case  of  a  non-professional  witness,  beyond 
the  necessity  upon  which  the  rule  is  founded.  It  has  been  held 
in  some  well-considered  cases  that  this  evidence  must  relate  to 
the  present  and  not  to  the  past ;  that  anything  in  the  nature  of 
narration  must  be  excluded ;  that  it  must  be  confined  strictly  to 
such  complaints,  expressions,  and  exclamations,  as  furnish  evidence 
of  a  present  existing  pain  or  malady.  Insurance  Company  v. 
Mosleyy  8  Wall.  897  ;  Bacon  v.  Inhabitants  of  Charlton,  7  Cush. 
581 ;  Barber  and  Wife  v.  Merriam,  11  Allen,  822.     In  the  last 
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two  cases  cited  a  distinction  is  recognized  in  the  rule  as  applicable 
to  the  testimony  of  a  medical  man.  The  opinion  of  a  surgeon  or 
physician  is  admissible  as  the  testimony  of  an  expert,  and  this 
opinion  is  necessarily  formed  in  part  on  the  statements  of  the  pa- 
tient, describing  his  condition  and  symptoms,  and  the  causes  which 
have  led  to  the  injury  or  disease  under  which  he  appears  to 
be  suffering.  When  the  opinion  is  admitted,  the  reason  and 
grounds  on  which  it  is  founded  should  be  admitted  also.  A 
party  should  be  allowed  to  show  that  the  opinion  of  his  ex- 
pert witness  is  the  result  of  due  inquiry  and  investigation  into 
the  condition  and  symptoms  of  the  patient,  both  past  and  pres- 
ent. This  could  only  be  shown  by  allowing  the  physician  to 
testify  to  what  he  learned  from  the  patient  relating  to  his  injury 
or  disease  on  professional  consultation.  This  was  allowed  in 
Hathaway^n  AdminUtrator  v.  Insurance  Company^  48  Vt.  835. 
Hathaway  had  taken  his  own  life,  and  the  issue  on  the  trial  was 
whether  he  was  insane  when  he  did  it.  In  a  consultation  as  to 
his  health  which  he  had  with  his  physician  some  two  or  three 
weeks  prior  to  his  death,  he  told  the  physician  that  ^^  at  times  he 
felt  as  if  he  must  take  his  life  " ;  *'  that  he  had  an  impulse  to  take 
his  life."  The  declarations  were  admitted  under  objection,  the 
doctor  having  testified  that  the  difficulty  under  which  the  deceased 
was  suffering  was  of  a  nervous  character.  The  Supreme  Court 
held  that  these  declarations  were  properly  admitted,  in  accordance 
with  the  principle  recognized  in  State  v.  Howard^  82  Yt.  404 ; 
Kent  V.  Lincoln^  32  Yt.  598' ;  and  the  other  authorities  above 
cited.  In  the  opinion  of  the  court  delivered  by  the  late  Chief 
Justice  PiERPOiNT,  he  said :  ^^  Considering  the  nature  of  the  dis- 
ease from  which  relief  was  being  sought,  they  were  directly  in  the 
line  of  inquiry  that  the  doctor  would  naturally  be  making,  to  as- 
certain the  then  present  condition  of  his  patient,  and  were  mate- 
rial to  that  end,  and  would  have  an  important  bearing  upon  that 
point,  as  tending  to  show  the  nature  and  extent  of  the  disease 
from  which  he  was  then  called  upon  to  relieve  the  patient." 

In  Earl  ^  Wife  v.  Tapper^  45  Yt.  275,  Whbeleb,  J.,  in  dis- 
cussing the  admissibility  of  this  class  of  evidence,  said  :  *'  The 
subjects  of  which  the  deceased  told  him,  were  such  as  made  testi- 
mony, as  to  what  she  told  him,  proper,  so  long  as  it  did  not  go 
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beyond  her  bodily  conditioD  at  that  time.*^  It  would  seem  as  a 
result  of  the  foregoing  principles  that  the  attending  physician  or 
surgeon  may  testify  to  the  same  things  that  the  non-professional  wit- 
ness may  testify  to,  and  for  the  same  reasons ;  and  that  in  addi- 
tion he  may  testify  further  as  above  indicated,  on  the  ground  that 
it  is  in  part  at  least  the  basis  of  his  expressed  opinion  as  to  the 
then  bodily  condition  of  his  patient. 

Tested  by  the  above  rules  the  testimony  objected  to  would  have 
been  inadmissible  coming  from  a  non-professional  witness.  But 
coming  from  the  medical  attendant,  we  think  that  what  the  witness 
said  about  the  stools  was  admissible  in  view  of  the  connection  in 
which  and  the  circumstances  under  which  it  was  said. 

The  other  testimony  of  Dr.  Carter  which  was  objected  to  was 
inadmissible.  The  bill  of  exceptions  shows  none  of  the  condi- 
tions required  as  above  indicated.  It  was  allowing  the  physician 
to  testify  to  what  the  patient  said  had  been  the  result  of  the 
physician's  treatment  of  a  former  trouble  with  the  bladder. 

The  exceptions  do  not  clearly  show  whether  the  patient  made 
the  statement  before  or  after  the  alleged  injury.  If  b^orej 
it  was  clearly  inadmissible.  If  q/%«r,  then  the  exceptions  do  not 
show  that  the  fact  was  drawn  out  by  the  physician  in  his  diagnosis 
of  the  case.  It  was  not  descriptive  of  any  trouble  the  patient 
was  then  complaining  of.  It  does  not  appear  to  have  been  in  any 
degree  the  foundation  of  an  opinion  formed  and  testified  to  by  the 
physician.  So  far  as  appears  Dr.  Garter  was  improved  as  a  wit- 
ness only  for  the  purpose  of  showing  the  plaintififs  condition,  not 
as  an  expert  to  show  in  addition  the  cause  of  his  condition. 
The  defence  was  a  denial  of  any  injury  as  alleged,  and  the  defend- 
ant was  supporting  it  by  the  claim  that  the  plaintiff's  condition 
was  not  tho  result  of  an  injury,  but  was  the  effect  of  his  former 
disease.  The  statement  that  he  had  recovered  from  that  was,  so 
far  as  shown,  simply  a  statement  in  his  own  behalf,  bearing  di- 
rectly upon  the  issue  on  trial,  and  was  no  more  admissible  by  rea- 
son of  being  made  to  his  physician,  than  if  made  to  any  other 
person. 

The  exception  to  the  testimony  of  Mrs.  Carter  was  not  pressed 
in  argument,  and  the  other  exceptions  not  before  noticed  were 
expressly  waived.    Judgment  reversed  and  cause  remanded. 


OCTOBER,  1881.  155 


Shaw  V.  Carpenter. 


WILLIAM  G.  SHAW  v.  JOHN  W.  CARPENTER  and  Others. 

[In  Chancery.] 

Cofuideration,  part  Legale  part  Illegal.     Mortgage, 

Notes  were  given,  secured  by  mortgage,  the  consideration  being  the  good  will,  fiz- 
tares  and  stock  of  a  businesii,  the  two  latter  specified  in  inventories  upon  which 
each  artide  with  its  price  was  separately  carried  ont.  A  part  of  the  stock  sold 
and  spedfled  in  the  inventory  was  lager  beer,  dder,  ale,  porter  and  alcohol. 
On  petition  to  foredose  by  an  assignee  for  yalne  and  without  notice  of  the 
notes  and  mortgage.    J9eM, 

1.  That  the  sale  of  the  dder  was  legal,  because  not  made  in  a  "  place  of  pnblic  re- 

sort "  within  the  meaning  of  the  statute  ;  and  that  whether  it  is  such  place  is  a 
question  of  fact  to  be  found  by  the  court  below,  upon  the  evidence. 

2.  That  the  sale  of  the.  lager  beer  was  legal,  because  made  before  the  statute  of  1878 

prohibiting  it  was  passed,  the  master  finding  from  the  evidence  that  it  was  not 
intoxicating. 

3.  That  the  sale  of  the  ale,  porter  and  alcohol  though  damaged  and  unsalable,  was 

illegaL 

4.  That,  the  artides  illegally  sold  and  their  value  being  certainly  ascertainable,  the 

contract  is  divisible,  and  mortgage  may  be  foredosed  for  the  amount  of  the 
legal  sales. 
6.  R.  L.  s.  8800— sale  of  dder— construed. 

Petition  to  foreclose  a  mortgage.  Heard  on  petition,  answer, 
general  replication,  and  the  report  of  a  special  master,  at  the 
September  Term,  1880,  Chittenden  County,  Taft,  Chancellor. 
The  court  ordered,  pro  format  that  a  decree  of  foreclosare  be  ren- 
dered against  the  defendants,  for  $51.71.  The  master  found  the 
following : 

Said  mortgage  was  given  by  the  defendants,  except  Rodney  and  Mary 
Howard,  suroequent  mortgagees,  on  the  24th  day  of  July,  1872,  to  Ben- 
lamin  D.  Peterson,  securing  the  sum  of  $3,337.81,  specified  in  four  prom- 
issory notes  of  even  date — the  first  being  for  the  sum  of  $937.81,  and  the 
others  for  S800  each,  signed  by  the  defendant,  J.  W.  Carpenter,  and  pay- 
able to  said  Peterson  or  order  with  interest  annually,  in  one,  two,  three 
and  four  years  after  date. 

The  last  of  said  notes  fell  due  on  the  24lh  day  of  July,  1876,  and  alone 
remained  unpaid  at  the  time  of  the  commencement  of  foreclosure  pro- 
ceedings.   .    .    .    , 

Said  note  amounted  on  the  24th  day  of  December,  1880,  to  the  sum  ot 
tl.004^. 

Said  notes  and  mortgage  were  given  for,  and  to  secure  the  purchase 
price  of  certain  property  sold  on  the  same  day  by  Peterson  to  Carpen- 
ter, set  forth  in  a  bill  or  sale  executed  by  Peterson,  which  was,  in  part, 
aa  follows  : 
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"In  consideration  of  $3,387.81  received  of  J.  W.  Carpenter,  I,  Benj.  D. 
Peterson  do  hereby  sell,  transfer  and  assign  unto  said  Carpenter  the 
good  will  of  a  certain  business  for  bottling  cider,  soda  and  mineral  wa- 
ters, now  carried  on  by  me  in  Burlington,  together  with  all  the  stock, 
tools,  bottles,  machinery  and  fixtures,  now  in  use  in  said  business,  as 
specified  in  certain  inventories  hereto  attached,  and  I  agree  to  deliver  to 
said  Carpenter  the  gross  amount  of  property  described  in  said  invento- 
ries, which  said  inventories  are  signed  with  my  name." 

This  assignment  was  drawu  by  the  petitioner  acting  as  the  attorney  for 
said  Peterson,  who  brought  the  inventories  to  the  office  of  the  petitioner 
for  that  purpose. 

I  find  that  upon  the  execution  of  the  assignment,  that  instrument  and 
the  inventories  were  pinned  together  by  the  petitioner,  but  that  he  nei- 
ther read  nor  examined  said  inventories,  nor  was  aware  of  their  con- 
tents any  further  than  was  indicated  by  the  assignment. 

Upon  these  inventories  the  various  articles  sold  were  separately  car- 
ried out  with  a  separate  price  for  each  item,  the  footings  of  the  several 
pages  of  the  inventories  being  brought  forward  upon  the  last  page  where 
the  aggregate  correctly  appears  at  the  sum  of  $3,221.81.  To  this  was 
added  an  item  of  $116,  without  stating  what  the  same  was  for,  and 
thereby  increasing  the  amount  to  $3,337.81,  the  amount  named  in  the  as- 
signment and  mortgage. 

From  said  inventories  so  attached  to  said  assignment  it  appears  that  a 
portion  of  the  property  so  sold  to  Carpenter,  and  forming  a  part  of  the 
consideration  of  said  notes,  consisted  of  cider,  lager  beer,  a)e  and  porter 
(the  bottline  ef  which  was  likewise  a  part  of  said  business),  together 
with  one  gallon  of  alcohol.  Said  sale  was  made  in  Burlington,  Vermont, 
and  neither  Peterson  nor  Carpenter  were  agents  for  the  sale  of  liquor 
under  the  statute. 

On  the  28th  day  of  October,  1872,  and  before  the  maturity  of  any  of 
said  notes,  said  Peterson  sold  them,  together  with  said  mortgage,  to  the 
petitioner,  who  purchased  them  in  good  faith  for  an  adequate  considera- 
tion (paying  therelor  the  sifm  of  $3,239.65,  being  the  agreed  value  be- 
tween* them},  believing  them  to  be  fully  based  on  a  valid  and  le^al  con- 
sideration, and  not  suspecting  that  any  illegal  element  entered  into  the 
consideration.  Said  notes  were  endorsed  by  Peterson,  upon  said  trans- 
fer, waiving  demand  and  notice. 

I  find  that  shortly  after  the  sale  of  said  business  and  property  to  Car- 
penter, and  before  the  petitioner  had  bought  the  notes,  he,  said  Carpen- 
ter, alaimed  to  said  Peterson,  that  said  cider,  ale  and  porter  were  sour, 
damaged  and  unsalable,  and  that  the  damage  to  him  in  consequence 
was  (^00;  that  said  claim  was  the  subject-matter  of  several  interviews 
between  them  until  it  was  finally  settled  on  the  24th  day  of  April,  1873, 
by  the  payment  by  Peterson  to  Carpenter  of  the  sum  of  $200,  in  full  set- 
tlement for  such  damage.  This  adjustment  between  Carpenter  and  Pe- 
terson was  made  alter  said  petitioner  had  purchased  the  notes  and  mort- 
gage, was  not  endorsed  upon  said  notes  nor  applied  in  reduction  of  them* 
and  was  based  wholly  upon  the  deteriorated  condition  of  said  goods;  said 
sum  being  agreed  upon  as  a  reimbursement  of  the  inventory  prices  paid 
therefor,  exclusive  of  the  prices  paid  for  the  bottles  and  casks  contain- 
ing the  same.  No  claim  was  set  up  or  repayment  made  on  account  of 
any  illegality  of  consideration  in  the  purchase  price  of  said  property.  .  .  . 

Of  the  property  sold  by  Peterson  to  Carpenter  and  forming  a  part  of 
the  consideration  of  said  notes,  I  find  there  were  the  foUowinff  goods  in 
kind  and  amount :  lager  beer,  $23.94;  cider,  $422;  ale,  $209.38;  porter. 
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$6.72;  alcohol,  $2.25.  There  was  xnach  controversy  as  to  what  portion 
and  how  much  of  the  said  items  was  "  intoxicating  liquor  "  within  the 
meaning  of  chapter  94. 

The  master  finds  from  the  evidence  as  a  matter  of  fact  that  the  lager 
heer  so  sold  to  Carpenter  was  not  an  intoxicating  drink. 

The  cider  in  question  was  an  intoxicating  drink,  but  whether  the  sale 
was  illegal  under  the  provisions  of  chapter  94  is  submitted  to  the  court 
upon  the  following  facts  found: 

This  establishment  was  for  the  bottling  of  cider,  soda  and  other  pre- 
pared beverages  for  the  market,  having  an  office  and  office  equipments 
connected  therewith.  It  was  a  sort  of  warehouse,  where  the  cider  and 
other  drinks  were  prepared  and  stored  in  bulk,  and  where  the  bottles 
and  machinery  and  appliances  for  bottling  and  transportation  were  kent. 

The  cider  was  there  put  up  in  bottles,  some  of  it  bein^  prepared  at  tne 
proper  stage,  by  adding  a  stated  qnuantity  of  fish  sounds  Jelly  to  arrest 
fermentation,  and  when  clear  was  Dottled  in  champagne  bottles;  all  for 
the  market  The  addition  of  this  preparation  to  the  cider  did  not,  how- 
ever, change  the  essential  nature  or  quality  of  the  drink.  There  were 
no  conveniences  for  selling  any  drinks  to  be  drank  on  the  premises;  and 
none  were  so  sold  or  drank.  The  business  consisted  for  the  most  part 
in  selling  these  drinks,  including  the  cider,  at  wholesale  to  dealers  liv- 
ing out  of  town,  orders  being  received  therefor  by  mail,  and  being  filled 
by  delivering  the  same,  packed,  at  the  express  office  or  depot  for  trans- 
portation. 

Some  of  said  goods  were  sold  in  town,  there  being  a  delivery  wagon 
belonging  to  .and  connected  with  said  business;  but  I  find  that  such 
ssJes  were  made  by  soliciting  and  receiving  orders  at  wholesale  therefor 
from  customers  at  their  places  of  business,  where  said  orders  were  de- 
livered by  the  vendor  or  his  messenger;  and  that  people  did  not  resort 
to  said  establishment  for  the  purpose  of  procuring  or  purchasing  said 
goods,  Or  generally  for  any  purpose. 

Whether  the  sale  of  the  ale  and  porter  was  contrary  to  the  provisions 
of  the  statute  is  submitted  to  the  court  upon  the  following  facts  found: 

The  ale  was  in  a  damaged  condition  when  sold  by  Peterson  to  Carpen- 
ter, and  had  deteriorated  into  what  is  sometimes  called  *'  stock  ale,''  and 
had  become  and  was  sour,  unpalatable,  not  salable  or  marketable. 

The  porter  was  also  in  a  similar  condition,  but  I  Airther  find  that  nei- 
ther of  these  had  lost  any  of  their  intoxicating  properties  in  the  change, 
— ^both  of  which  I  find  are  intoxicating  liquors  in  their  natural  condition. 

As  to  the  alcohol.  I  find  that  the  same  was  legitimately  on  hand  and 
used  by  Peterson  only  for  the  manufacture  of  syrups  for  soda  (a  non- 
intoxicating  drink  pre{)ared  at  the  establishment),  it  being  necessary  to 
use  alcohol  to  cut  or  dissolve  the  oils  used  in  making  the  requisite  syr- 
ups, and  that  the  same  was  transferred  to  Carpenter  as  a  part  of  the 
necessary  materials  for  continuing  said  business. 

iff.  B.  Tyler^  for  the  defendants. 

The  orator  needs  no  aid  from  the  court  of  equity,  as  his  note 
was  endorsed,  and  he  has  his  remedy  against  the  endorser.  Bow- 
yer  v.  Bampton,  2  Stra.  1158 ;  Edwards  on  Bills  A  N.  337,  352 ; 
Chitty  on  Bills,  86.  The  sale  of  the  cider,  being  at  a  place  of 
public  resort  was  illegal ;    also,  of  the  ale,  alcohol  and  porter. 


168  GENERAL  TEEM, 


Shaw  V.  Carpenter. 


The  partial  illegality  of  the  consideration  of  the  note  vitiates  the 
whole  note.  There  is  a  distinction  between  want  or  failure,  and 
illegality  of  consideration.  Want  or  failure  of  consideration  in 
))art  would  affect  a  promise  only  pro  tanto^  but  partial  illegality 
destroys  it  in  toto.  14  Gray.  522 ;  88  Mich.  278  ;  89  6a.  85  ; 
8  Mass.  51 ;  Chitty  on  Con.  60,  61,  426,  664,  n.,  692. 

The  contract  was  entire  and  for  one  gross  sum ;  and  whether 
the  consideration  of  the  promise  be  entire  or  not,  the  promise 
itself  unquestionably  is,  and  if  any  part  of  the  entire  promise  is 
illegal,  the  whole  promise  is  void.*  The  consideration  of  the  note 
was  entire  and  cannot  be  separated.  Ohitty  on  Cont.  cited 
above ;  Crawford  v.  Morrellj  8  Johns.  R.  258 ;  Loomu  v.  New- 
haU,  15  Pick.  167  ;  Bridge  et  al.  v.  Euhhard,  15  Mass.  96  ;  Ken- 
dall V.  Robertson,  12  Cush.  56 ;  Bowen  v.  Buck,  28  Vt.  808  ; 
Cobb  V.  Cawdery,  40  Vt.  25  ;  Einman  v.  Woodruff,  11  Vt.  592  ; 
Betting  v.  Chapman,  22  Me.  488 ;  Seott  v.  GHlmore,  8  Taun- 
ton, 226  ;  Carlton  v.  Whitcher,  5  N.  H.  196  ;  Hindee  v.  Chamr 
berlain,  6  N.  H.  225 ;  Chitty's  Bills,  p.  87 ;  Parson's  on  Con.,  vol. 
2,  p.  19 ;  Hooker  v.  BePaloe,  28  Ohio  St.  251. 

The  note  and  security  given  therefor,  being  absolutely  void  in 
their  inception,  under  the  act  of  1852,  even  a  bona  fide  holder 
cannot  recover  thereon.  Chitty  on  Bills,  88,  88 ;  DougL  785 ; 
2  Stra.  11,  58 ;  1  Stark,  885 ;  47  Vt.  702. 

WiUiam  (7.  Shaw,  for  the  orator. 

The  petitioner  is  a  bona  fide  holder  of  the  note ;  and,  as  such, 
he  is  entitled  to  all  the  benefits  which  the  law  confers  on  such 
holders  of  negotiable  instruments.  1  Dan.  Nego.  Instruments,  s. 
807 ;  32  Vt.  828 ;  Powere  v.  Ball,  27  Vt.  662 ;  Clark  v.  Peaee, 
41  N.  H.  414  ;  9  Gray,  829.  Among  those  benefits  is  the  right 
to  recover  of  the  maker  of  such  a  note  the  full  amount  thereof 
without  regard  to  the  partial  or  total  failure  or  illegality  of  the 
consideration  as  between  the  original  parties,  unless  by  some  stat- 
ute all  securities  given  for  stieh  consideration  are  declared  to  be 
void,  or  some  equivalent  statutory  language  is  used. 

I  respectfully  submit  that  Streit  ^  Co.  v.  Sanborn,  47  Vt.  702, 
is  not  sustained  by  authority.    In  the  case  of  such  bona  fide  holder 
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the  action  is  not  for  the  value  of  the  liyuar,  it  is  not  for  the  con- 
sideration for  which  the  note  was  given,  bat  is  an  action  on  the 
eeeufity  iUe\f^  independent  and  regardless  of  the  consideration. 
A  negotiable  note  without  any  consideration  is  just  as  valid  in  tb^ 
hands  of  such  a  holder  as  if  it  was  given  on  a  perfect  and  complete 
consideration.    12  Cush.  156 ;  Ghitty  on  Con.  614  and  cases  cited. 

Why  is  it  not  just  that  the  petitioner  should  recover  to  the  same 
extent  that  Peterson  could  in  general  assumpsit  ? 

And  in  that  mode  of  adjustment,  or  any  other,  why  may  not  the 
plaintiff  claim  that  the  prior  payment  by  Carpenter  on  that  sale 
of  the  amount  of  the  first  three  notes,  has  covered  all  the  illegal 
part  of  the  goods  which  in  any  event  is  less  than  any  one  of  the 
notes,  and  that  the  illegally  sold  goods  having  been  paid  for,  the 
note  remaining  unpaid  represents  only  legally  sold  goods  ? 

Or,  if  that  is  not  correct,  surely  the  illegal  consideration  should 
be  distributed  pro  rata  among  all  the  notes,  and  the  last  note 
should  bear  only  its  proportional  part  thereof. 

The  mortgage  is  valid  whenever,  and  in  whose  soever  hands,  the 
the  note  is  valid.     Taylor  v.  Page^  6  Allen,  86. 

The  sale  oi  the  cider  was  legal.    State  v.  PraU,  34  Yt.  828. 

The  opinion  of  the  court  was  delivered  by 

BoYCE,  Ch.  J.  This  cause  was  heard  upon  the  report  of  a 
special  master  appointed  to  ascertain  and  report  the  amount  duo 
on  the  mortgage  described  in  the  petition. 

It  appears  from  the  report  that  on  the  24th  day  of  July,  1872, 
one  Benj.  D.  Peterson,  who  was  then  engaged  in  the  business  of 
bottling  cider,  soda,  and  mineral  waters,  at  the  city  of  Burlington, 
sold  the  good  will  of  the  business  and  all  his  stock, — tools,  bot- 
tles, machinery,  and  fixtures,  then  in  use  by  him  in  said  business, 
as  specified  in  certain  inventories,  which  were  signed  by  the  said 
Peterson,  to  the  defendant  Carpenter. 

Upon  said  inventories  the  various  articles  sold  were  separately 
carried  out,  with  a  separate  price  for  each  item.    The  footings  of 
the  separate  pages  were  brought  forward  upon  the  last  page,  where 
the  aggregate  correctly  appeared  of  the  sum  93221.81.    To  this  . 
amount  an  item  of  $116  was  added,  which  was  included  in  the 
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note  first  due.  It  is  not  fonnd  what  the  consideration  for  that 
item  was.  The  good  will  of  the  business  was  included  in  the 
sale,  and  was  not  estimated  in  the  inventory.  It  is  probable  that 
it  may  have  been  estimated  by  the  parties  at  that  time.  For  the 
amount  so  ascertained  the  defendant  Carpenter  executed  four  prom- 
issory notes  payable  to  said  Peterson,  or  order,  and  secured  the 
same  by  the  mortgage  sought  to  be  forclosed.  Said  notes  have 
all  been  paid,  but  the  last,  which  was  for  $800 ;  and  that  fell  due 
on  the  24th  of  July,  1876.  The  interest  on  that  note  was  paid  to 
the  24th  of  July,  1876. 

On  the  28th  day  of  October,  1872,  and  before  the  maturity  of 
any  of  said  notes,  Peterson  sold  them  and  the  mortgage  for  an 
adequate  consideration  to  the  petitioner  ;  the  petitioner,  then 
believing  the  notes  to  be  based  on  a  valid  and  legal  considera- 
tion, and  not  suspecting  that  any  illegal  element  entered  into  the 
consideration. 

Of  the  property  sold  by  Peterson  to  Carpenter,  and  which 
formed  a  part  of  the  consideration  of  said  notes,  the  master  has 
found  there  were  the  following  goods,  in  kind  and  amount :  Lager 
beer,  923.94 ;  Cider,  $422 ;  Ale,  $209.38 ;  Porter,  $6.72 ;  Alco- 
hol, $2  25. 

The  defendant  Carpenter  claims  that  if  any  part  of  the  consid- 
eration for  the  notes  was  illegal,  they  are  void  ;  that  no  recovery 
could  be  had  upon  them  ;  and  that  a  court  of  equity  cannot  grant 
any  relief  to  the  petitioner. 

The  first  inquiry  is,  was  the  sale  of  any  of  the  articles  above 
enumerated  prohibited  by  law  ?  It  is  found  that  the  lager  beer 
was  not  an  intoxicating  drink,  and  its  sale  was  not  then  prohibited, 
the  act  forbidding  its  sale  having  been  passed  in  1878.  The  sale 
of  the  cider  was  not  illegal,  unless  the  place  where  it  was  sold 
was  a  place  of  public  resort.  The  question  as  to  what  constitutes 
a  place  of  public  resort,  under  s.  3800  of  B.  L.,  does  not  appear 
to  have  been  before  this  court,  except  in  the  case  of  State  v.  Pratt^ 
84th  Vt.  328 ;  and  in  that  it  was  submitted  to  the  jury  to  find 
from  the  evidence  whether  the  place  where  it  was  shown  the  in- 
toxicating liquor  was  furnished  was  a  place  of  public  resort  or 
not.    The  sale  of  spirituous  or  intoxicating  liqnor,  or  of  mixed 
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liquor,  of  which  a  part  is  spiritaous  or  intoxicating,  is  prohibited 
generally ;  its  sale  is  made  illegal,  without  reference  to  the  place 
where  the  sale  is  made.  The  sale  of  cider  is  not  generally  pro- 
hibited, and  its  sale  is  only  made  illegal  when  it  is  sold  at  or  in  a 
victualling  house,  tavern,  grocery,  shop,  or  cellar,  or  other  place 
of  public  resorty  or  at  any  place  to  an  habitual  drunkard. 

If  the  defendant  would  avoid  payment  for  the  cider,  he  must 
show  that  the  sale  was  an  illegal  sale,  that  it  was  prohibited  by 
law.  The  only  ground  upon  which  it  is  claimed  the  sale  was 
illegal  is,  that  it  was  made  at  or  in  a  place  of  public  resort.  The 
master  has  not  found  that  the  sale  was  made  at  or  in  the  establish- 
ment of  Peterson,  which  it  is  claimed  was  a  place  of  public  resort ; 
or  where  it,  in  fact,  was  made  ;  or  that  the  cider  was  in  or  about 
that  establishment ;  or  where  it  was,  when  sold.  So  that,  from 
what  appears  in  the  report,  the  court  cannot  hold,  as  matter  of 
law,  conceding  that  the  establishment  of  Peterson  was  a  place  of 
public  resort,  that  the  sale  of  the  cider  was  illegal.  But  we  do 
not  think  the  establishment  of  Peterson  was  a  place  of  public 
resort,  or,  rather,  such  a  place  as  rendered  the  sale  of  the  cider 
illegal  by  reason  of  its  having  been  there  made. 

The  words,  *'  place  of  public  resort,"  in  the  statute,  are  used  in 
connection  with  the  victualling  house,  tavern,,  grocery,  shop,  and 
cellar,  in  which  the  selling  or  furnishing  of  cider  is  absolutely 
prohibited.  We  all  understand  that  such  places  are  resorted  to, 
to  a  greater  or  less  extent ;  and  hence  they  become,  and  are 
knovni  as,  places  of  public  resort.  But  in  the  ascertainment  of 
what  is  meant  by  *^  other  places  of  public  resort "  we  have  to 
inquire  as  to  what  places  were  intended  to  come  within  that  de- 
scription. The  legislature  did  not  intend  to  prohibit  the  sale  of 
cider  as  an  article  of  commerce.  This  is  evident  from  the  fact 
that  its  manufacture  and  sale  are  not  generally  prohibited.  Its 
sale  is  only  prohibited  in  particular  places,  and  to  an  habitual 
drunkard.  And  whether  a  place  is  a  place  of  public  resort  must 
depend  upon  the  evidence  which  gives  character  to  the  place. 

In  order  to  constitute  it  such  a  place  as  would  render  a  sale  of 
cider  made  at  it  illegal,  it  must  appear  that  it  was  a  place  resorted 
to  by  the  public  for  the  purchase  of  cider.    The  fact  that  it  is  not 
11 
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drank  at  the  place  where  it  is  obtained  would  not  probably  be 
regarded  as  controlling,  if  it  appears  that  those  who  want  it  can 
and  will  be  supplied  at  such  place.  The  design  of  the  legislature 
was  to  remove  the  temptation  to  its  use,  by  putting  it  out  of  the 
power  of  those  addicted  to  its  use  to  obtain  it,  to  use  as  a  bev- 
erage at  the  places  enumerated  in  the  statute. 

This  establishment  was  for  the  bottling  of  cider  and  other  bev- 
erages for  the  market.  It  was  a  sort  of  warehouse,  where  cider 
and  other  drinks  were  prepared  and  stored  in  bulk ;  and  the  cider 
was  put  up  in  bottles  for  the  market,  and,  when  thus  prepared  was 
mostly  sold  at  wholesale  to  dealers  out  of  town,  on  orders  received 
by  mail.  Some  was  sold  to  wholesale  dealers  in  town,  upon  or- 
ders. There  were  no  conveniences  for  selling  it  to  be  drank  on 
the  premises,  and  none  was  so  sold  or  drank.  And  it  was  not  a 
place  that  people  resorted  to  for  the  purpose  of  buying  cider,  or 
that  was  generally  resorted  to  for  any  purpose.  This,  in  our 
judgment,  does  not  show  that  the  establishment  was  such  a  place 
of  public  resort  as  was  intended  by  the  statute. 

The  ale,  porter,  and  alcohol  were  intoxicating  liquors,  and, 
notwithstanding  the  ale  and  porter  were  in  a  damaged  condition 
and  unpalatable,  as  long  as  their  intoxicating  properties  remained, 
it  was  illegal  to  sell  them.  The  sale  of  the  alcohol  was  prohib- 
ited ;  and  the  belief  of  Peterson  that  it  was  to  be  used  for  a 
legitimate  and  proper  purpose,  connected  with  the  manufacture  of 
a  non-intoxicating  drink,  did  not  make  the  sale  legal.  State  v. 
Pratt,  84  Vt.  323. 

The  sale  of  the  ale,  porter,  and  alcohol  being  illegal,  the  con- 
sideration for  the  botes,  as  far  as  the  value  of  those  articles  went 
to  make  up  the  amount  for  which  the  notes  were  given,  was  an 
illegal  consideration. 

The  important  question  in  the  case  is,  as  to  the  effect  that  such 
partial  illegality  of  consideration  is  to  have  upon  the  rights  of 
the  parties.  Rohin%on  v.  Bland,  administratrix  of  Sir  John 
Bland,  2  Burr.  1077,  has  always  been  regarded  as  a  leading 
case ;  and  opinions  were  given  in  it  by  .Lord  Mansfield  and  Jus- 
tices Dbnison  and  Wilmot.  The  declaration  contained  three 
counts  ;  the  first,  upon  a  bill  of  exchange ;  the  second,  for  money 
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lent  and  advanced  ;  and  the  third,  for  money  had  and  received. 
A  verdict  was  found  for  the  plaintiff  for  £672,  the  amount  of  the 
bill  of  exchange.  It  was  found  that  the  consideration  for  the  bill 
of  exchange  was  £300,  lent  by  the  plaintiff  to  Sir  John  Bland  at 
the  time  and  place  of  play;  and  £372  were  lost  at  the  same 
time  and  place  by  Sir  John  Bland  to  the  plaintiff  at  play.  It 
was  held  that  the  £872,  part  of  the  consideration  for  the  bill, 
being  for  money  lost  at  play,  could  not  be  recovered,  all  such 
securities  being  void  under  the  statute  ;  and  that  a  part  of  the 
consideration  for  the  bill  being  illegal,  no  recovery  could  be  had 
under  the  first  count ;  that  the  plaintiff  was  entitled  to  the  £300 
lent,  and  was  allowed  to  recover  it,  under  the  count  for  money 
lent  and  advanced. 

Judge  Denison  says  there  is  a  distinction  between  the  contract 
and  security.  If  part  of  the  contract  arises  upon  a  good  consid- 
eration, and  part  of  it  upon  a  bad  one,  it  is  divisible.  But  it  is 
otherwise  as  to  the  security.  That,  being  entire,  is  bad  for  the 
whole. 

Judge  WiLMOT  :  ^^  As  to  contracts  being  good  and  the  security 
Toid, — ^the  contracts  may  certainly  be  good,  though  the  security 
be  void." 

The  same  principle  as  to  such  a  security  being  void  was  enun- 
ciated in  Scott  V.  Qilmarey  8  Taunt.  226.  See  also  Yundt 
v.  BobertSj  5  Serg.  and  Rawle,  189 ;  Phillips  v.  Coekaj/ne^  8 
Campbell,  119;  EdgeU  v.  Stafford,  6  Yt.  551.  These  two 
first  cases  have  oftenest  been  quoted  as  authority  for  the  rule  that 
has  generally  prevailed  in  the  English  and  American  courts,  that 
where  a  part  of  the  consideration  for  a  security  is  illegal  the 
whole  security  is  void. 

The  cases  referred  to  by  counsel  for  defendant  were  all  cases 
where  attempts  were  made  to  enforce  such  securities,  and  the 
cases  of  Hinesburgh  v.  Sumner ^  9  Vt.  28,  and  Woodruff  v. 
Einman^  11  7t.  592,  were  of  the  same  kind.  In  none  of  these 
cases  was  the  court  called  upon  to  decide  what  the  effect  of  hold- 
ing the  security  void  would  be  upon  the  original  contract,  where 
that  was  bad,  in  part,  upon  a  good  and  legal  consideration. 

In    CarUon  v.   Wood%j  28  N.  H.  290,  the  question  was  pre- 
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seated.  The  declaratioD,  in  that  case,  contained  coants  upon 
several  promissory  notes,  and  a  count  for  goods  sold  and  deliv- 
ered. The  plaintiff  agreed  to  sell  the  defendant  a  stock  of  goods 
and  groceries  at  cost  and  freight.  A  schedule  of  the  articles 
was  made,  and  the  cost  of  each.  The  sum  total  of  the  cost  of 
all  the  articles  was  divided  into  several  parts,  and  the  notes  de- 
clared upon  were  given  for  the  same.  Among  the  articles  so  sold 
were  some  spirituous  liquors  illegally  sold,  the  price  of  which 
formed  a  part  of  the  consideration  for  the  notes.  A  verdict  was 
taken  for  the  plaintiff,  for  the  cost  of  the  goods  remaining  unpaid, 
except  the  spirituous  liquors ;  and  judgment  was  to  be  rendered 
on  the  verdict,  or  it  was  to  be  set  aside,  as  the  opinion  of  the 
court  should  be.  It  was  held  that  the  counts  upon  the  notes  were 
not  maintainable ;  that  the  consideration  of  the  several  notes  was, 
in  part,  illegal,  and,  therefore,  no  recovery  could  be  had  upon 
them  ;  that  the  legal  effect  of  the  contract  was,  that  each  article 
was  to  be  valued  separately,  and  that  the  sale  and  delivery  of  each 
article  formed  the  consideration  for  the  promise  to  pay  for  it ; 
that  the  contract  was  divisible  ;  and,  while  the  separate  value  of 
the  articles  sold  could  be  ascertained,  as  fixed  by  the  parties,  the 
principle  is  not  readily  seen,  which  would  defeat  the  right  of  re- 
covery for  the  stipulated  price  of  that  portion,  the  sale  of  which 
was  legal ;  and  judgment  was  rendered  on  the  verdict.  The 
§ume  was  substantially  held  in  Walker  v.  Lovellj  in  the  same  vol- 
ume, 138.  The  law  does  not  favor  any  party  in  evading  pay- 
ment, while  he  retains  the  consideration. 

The  notes  which  were  given  for  the  good  will  and  property  sold 
to  Carpenter  were  all  infected  with  illegality,  and  the  defence  of 
illegality  attached  to  all  of  them ;  so  thai,  if  what  is  now  claimed 
as  a  defence  can  be  allowed,  if  proceedings  had  been  instituted  to 
compel  payment  before  anything  had  been  paid,  the  entire  claim 
could  have  been  defeated,  notwithstanding  Carpenter  had  re- 
ceived, and  was  in  the  enjoyment  of  the  property,  upon  the  ground 
that  the  portion  of  the  property  above  enumerated  was  illegally 
sold.  It  has  somewhere  been  said,  that  the  declaring  such  a  secu- 
rity void  was  to  be  regarded  as  a  punishment  of  the  party  for 
having  made  an  illegal  contract. 
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The  loss  of  the  property  illegally  sold  would  generally  be  con- 
sidered a  sufficient  punishment,  certainly,  when  the  sale  was  only 
malufn  prohibUumj  and  no  wrongful  intention  appears.  But  a  court 
of  equity  could  never  hold  that  one  might  be  deprived  of  his  en- 
tire fortune,  because,  in  the  consideration  agreed  to  be  paid  for 
it,  there  was  intermingled  some  article  the  sale  of  which  was 
prohibited. 

We  regard  the  case  of  Carlton  v.  Woods^  supra^  as  sound  law 
and  well  sustained  by  authority.  Its  application  works  out  just 
and  equitable  results,  and  we  shall  apply  the  principles  there 
enunciated  in  the  decision  of  this  case. 

Peterson  could  have  recovered  against  Carpenter  in  an  action 
of  assumpsit,  for  all  that  was  sold  to  him,  except  the  ale,  porter, 
and  alcohol.  The  mortgage  would  be  treated  as  security  for  the 
debt  due  from  Carpenter,  on  account  of  the  property  legally  sold 
to  him.  Peterson  might  have  foreclosed  the  mortgage,  and  thus 
have  compelled  payment  of  the  debt. 

The  petitioner,  by  his  purchase  of  the  notes  and  mortgage,  ac- 
quired all  the  rights,  legal  and  equitable,  of  Peterson.  He  could 
maintain  a  suit  at  law  for  his  own  benefit,  in  the  name  of  Peter- 
son, or  a  petition  in  equity,  as  assignee  of  the  mortgage,  to  fore- 
close it.  And  in  the  disposition  of  such  a  petition  it  is  the  duty 
of  a  court  of  equity,  which  has  been  said  to  be  the  great  sanc- 
tuary of  plain  dealing  and  honesty,  to  compel  the  payment  of  that 
portion  of  the  debt  that  was  secured  by  it,  that  was  legally  and 
fairly  contracted. 

The  decree  of  the  Court  of  Chancery  is  reversed  and  cause 
remanded,  with  mandate  that  a  decree  be  entered  for  the  petitioner 
for  the  amount  due  on  the  note  for  9800  described  in  the  petition, 
with  interest  after  deducting  therefrom  the  sums  of  $209.88, 96.72, 
and  $2,25,  being  for  the  ale,  porter,  and  alcohol  illegally  sold, — 
as  of  the  date  of  the  note.  If  the  amount  due  cannot  be  ascer- 
tained from  the  computations  made  by  the  master,  it  is  to  be 
ascertained  in  such  manner  as  the  court  may  direct. 

Dissenting  opinion  was  delivered  by 

Robs,  J.  I  am  unable  to  concur  in  the  decision  of  the  court  in 
this  case.    On  the  facts  found  by  the  master,  it  may  be  question- 
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able  whether  the  sale  of  the  cider  was  illegal,  within  the  exact 
terms  and  language  of  the  statute.    However,  when  a  man  estab- 
lishes a  business  for  the  bottling  and  sale  of  cider  and  other  fer- 
mented drinks,  in  a  city,  like  Burlington,  has  a  warehoose  for 
storing,  manufacturing,  bottling,  and  vending  the  same,  and  keeps 
an  ofiSce,  he  so  far  makes  the  place  of  his  business  a  place  of  pub- 
lic resort  for  the  sale  of  cider,  although  the  vending  is  carried  on 
by  solicitation  of  orders  at  the  houses  and  places  of  business  of 
his  customers,  and  the  delivery  of  the  bottled  cider  is  at  the  latter 
places,  that  in  my  opinion,  it  comes  within  the  spirit  and  scope  of 
the  statute,  and  without  any  forced  construction,  within  its  lan- 
guage.    But  I  do  not  regard  this  point  very  material ;  and  should 
not  on  this  ground  have  placed  my  dissent  upon  record.      A  part 
of  the  consideration  of  the  note  being  illegal,  the  note  is  void  and 
no  action  can  be  maintained  thereon  to  enforce  its  collection. 
To  the  cases  cited  by  the  court,  in  the  main  opinion,  may  be  added 
Cobb  V.  Cowdery  et  aZ.,  40  Vt.  25  ;  Bowen  v.  Buck,  28  Vt.  308. 
In  Cobb  V.  Cowdery^  supra^  the  distinction  is  taken  between  a  con- 
sideration, in  part  void,  and  a  consideration  in  part  illegal.    The 
note  failing,  what  is  there  left  for  the  mortgage  to  stand  upon  ?   The 
mortgage  is  but  an  incident  to  the  debt  it  secures.  On  the  authorities 
cited  by  the  court  in  support  of  its  decision,  as  well  as  all  the  reason- 
ing, partial  illegality  of  consideration  avoids  all  securities.    The 
note  was  a  security,  or  evidence  of  the  debt,  of  a  higher  nature  than 
the  original  contract.    The  latter  was  merged  in  the  note.    The 
note  in  suit,  and  all  the  notes  secured  by  the  mortgage,  were 
tainted  by  illegal  consideration  entering  into  them.     Each  note 
being  an  entire  contract  of  itself,  no  division  of  the  legal  from  the 
illegal,  part  of  the  consideration  could  be  effected.    Courts  estab- 
lished for  the  enforcement  of  law,  will  not  give  aid,  or  countenance 
to  anything  illegal ;  nor,  where  the  illegal  is  commingled  with  the 
legal,  will  they  aid  in  separating,  or  purging  the  former  from  the 
latter.     Their  proper  function  is  to  establish  and  enforce  the 
legal  and  to  condemn  and  punish  the  illegal.     Where  a  part,  how- 
ever small — of  the  consideration  of  an  entire  contract  is  illegal, 
the  whole  contract  is  tainted,  and  courts  will  not  compel  its  per- 
formance.    Collins  V.  BlantoHy  2  Wils.  341,  is  a  leading  case  on 
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this  subject,  in  which,  the  Lord  Chief  Justice  Wilmot  uses  the 
quaint  but  forcible,  and  often  quoted  language :  ^^  Tou  shall  not 
Mtipulatefor  iniquity;  all  writers  upon  our  law  agree  in  this,  no 
polluted  hand  shall  touch  the  pure  fountains  of  justice ;  whoever 
is  a  party  to  an  unlawful  contract,  if  he  hath  once  paid  the  money 
stipulated  to  be  paid  in  pursuance  thereof,  he  shall  not  have  the 
help  of  a  court  to  fetch  it  back  again ;  you  shall  not  have  a  right 
of  action  when  you  come  into  a  court  of  justice  in  this  unclean 
manner  to  recover  it  back.  Procul!  0  procul  e«te,  profani.^* 
The  mortgage  is  an  entire  contract.  Its  consideration  was  the 
notes,  the  payment  of  which  was  therein  secured  ;  every  one  of 
which  was  tainted  with  an  illegal  consideration  in  part.  It  was 
not  given  to  secure  the  performance  by  Carpenter  of  his  contract 
with  Peterson,  of  July  24, 1872,  by  which  he  purchased  his  busi- 
ness and  stock  in  trade,  but  was  given  solely  to  secure  the  pay- 
ment of  the  notes  which  were  executed  in  payment  of  that  pur- 
chase. ^If  the  action  were  upon  the  notes,  it  is  conceded  that  no 
recovery  could  be  had  ;  because  every  one  of  them  is  tainted  with 
illegal  consideration.  The  illegal  could  not  be  separated  from 
the  legal  portion  of  the  consideration ;  and  an  enforcement  of  the 
collection  of  the  notes  would  be  the  enforcement  of  an  illegal 
contract.  How  does  it  differ  when  the  mortgage,  which  is  but  an 
incident  to  the  notes,  is  allowed  to  be  foreclosed  ?  Is  it  not  an 
enforcement  of  an  illegal  contract  ?  To  foreclose  the  mortgage 
for  the  legal  part  of  the  consideration  must  not  the  illegal  portion 
be  ascertained  and  rejected ;  which  the  majority  hold  could  not 
be  done,  if  the  action  were  upon  the  notes  ?  ^  What  is  the  fore- 
closure but  an  action  upon  the  notes  described  in  its  condition  7 
and  to  ascertain  the  legal  part  of  the  consideration  of  the  mort- 
gage must  not  the  notes  be  treated  as  divisible  ?  I  can  see  no 
other  means  of  separating  the  legal  from  the  illegal  part  of  its 
consideration.  In  Vinton  v.  King,  4  Allen,  562,  Metcalf,  J., 
says :  ^*  In  an  action  brought  by  a  mortgagee  against  his  mortgagor, 
on  a  mortgage  given  to  secure  payment  of  a  note,  the  defendant 
may  show  the  same  matters  in  defence  (the  Statute  of  Limitations 
excepted,  19  Pick.  585,)  which  he  might  show  in  defence  of  an 
action  on  the  note."    I  am  not  aware  of  any  exception  to  the  rule 
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thas  stated,  nor  of  any  case  to  the  contrary.  I  am  not  unaware 
that  Mr.  Jones  in  his  work  on  mortgages,  s.  620,  says :  ^^  The 
mortgage  may  be  upheld  for  such  part  of  the  consideration  as  was 
fret  from  the  taint  of  illegality  when  the  consideration  is  made  up 
of  several  distinct  transactions,  some  of  which  are  legal,  and 
others  are  not,  and  the  one  can  be  separated  with  certainty  from 
the  other."  The  cases  he  cites  support  this  doctrine.  Feldman 
V.  Gambel,  26  N.  J.  Eq.  494  ;  Williams  v.  FUzhugh,  37  N.  Y. 
444 ;  McCraney  v.  Alden^  46  Barb.  (N.  Y.)  272 ;  Cook  v.  Barnes^ 
86  N.  Y.  620. 

It  may  well  be  admitted  that  a  mortgage,  given  to  secure  the 
payment  of  several  notes,  or  debts,  a  part  of  which  arose  out  of 
wholly  legal  transactions,  and  a  part  of  wliich  were  tainted  with 
illegality,  could  be  enforced  to  compel  the  payment  of  the  former 
alone.  In  such  a  case  the  orator  would  not  have  to  show  in  evi- 
dence, nor  rely  upon  anything  illegal,  in  maintaining  his  suit.  In 
the  language  of  Oibbb,  Gh.  J.,  in  Simpson  v.  Bloss^  7  Taunt.  246, 
in  speaking  of  Faikney  v.  BeynouSj  4  Burr.  2069,  and  Petrie  v. 
Hannayy  3  Term  Rep.  418 :  ^^  The  ground  of  their  decision  was, 
that  the  plaintiffs  required  no  aid  from  the  illegal  transaction  to 
establish  their  case."  This,  as  I  understand,  is  the  test  most  fre- 
quently applied  in  this  class  of  cases.  If  the  plaintiff  can  show  a 
good  cause  of  action,  independent  of,  and  without  bringing  into 
the  case  anything  illegal,  either  by  way  of  proof  or  otherwise,  he 
may  maintain  his  action  therefor.  If,  on  the  other  hand,  he  de- 
rives any  aid  from  the  illegal  part  of  the  transaction,  by  being 
obliged  to  show  it  to  make  out  the  legal  part,  or  otherwise,  he 
must  fail.  The  court  will  not  allow  the  unclean  thing  within  the 
temple  of  justice.  In  the  foreclosure  of  his  mortgage  the  orator 
was  bound  to  show  in  proof  his  notes,  every  one  of  which  was 
tainted  with  illegality ;  and  for  that  reason  the  notes  all  fall,  and 
the  mortgage  given  to  secure  them  alone,  falls  with  them.  This 
point  my  brethren  have  not  deemed  worthy  of  their  attention,  nor 
alluded  to.  But  if  I  am  in  error  on  this  point,  I  cannot  concur 
with  my  associates  in  holding  that  the  original  contract  is  divisi- 
ble. It  is  in  writing,  and  amenable  to  the  rules  of  evidence  which 
forbid  varying,  lessening  or  enlarging  such  contracts  by  parol  tes- 
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timony.  It  is  in  the  following  language :  ^^  In  consideration  of 
three  thousand  three  hundred  thirty-se^en  dollars  and  eighty-one 
oents  received  of  John  W.  Carpenter,  I,  Benjamin  D.  Peterson  do 
hereby  sell,  transfer  and  assign  unto  said  Carpenter  the  good  will 
of  a  certain  business  for  bottling  cider,  soda  and  mineral  waters, 
DOW  carried  on  by  me  in  Burlington,  together  with  all  the  stock, 
tools,  bottles,  machinery  and  fixtures,  now  in  use  in  said  business, 
as  specified  in  certain  inventories  hereto  attached,  and  I  agree  to 
deliver  to  said  Carpenter  the  gross  amount  of  property  described 
in  said  inventories,  which  said  inventories  are  signed  with  my 
name/'  The  inventories  are  referred  to  and  made  a  part  of  the 
contract  to  show  what  personal  property  was  to  pass  with  the  good 
will  of  the  business.  They  are  not  referred  to  for  the  price  of  the 
several  articles  included.  The  master  has  found  that  the  aggre- 
gate of  the  prices  there  carried  out,  did  not  amount  to  the  sum 
named  in  the  contract,  and  for  which  the  notes  were  given,  into 
•116.  Hence,  if  the  prices  carried  out  on  the  inventories  are  to 
be  regarded  as  a  part  of  the  contract,  they  do  not  show  that  the 
articles  were  severally  sold  for  the  price  set  against  them,  but  the 
reverse.  The  contract  is  to  be  construed  as  a  whole.  Thus  con- 
strued, it  is  an  entire,  indivisible  contract.  It  was  a  sale  of  a 
business,  as  a  going  concern,  including  the  good  will,  stock  in 
trade,  machinery  and  fixtures.  It  is  not  to  be  inferred,  or  in- 
tended, that  Peterson  would  have  sold  the  good  will  of  the  busi- 
ness, without  selling  the  stock  in  trade,  machinery  and  fixtures, 
nor  th&t  Carpenter  would  have  purchased  the  latter  without  the 
former.  It  was  not  the  sale  of  the  good  will  as  one  separate 
transaction,  of  each  bottle,  barrel,  and  fixture  as  another  separate 
transaction,  and  so  divisible.  But  one  consideration  is  named  or 
paid  ;  and  but  one  thing  is  sold — the  business,  including  the  stock, 
Ac.,  and  good  will  as  a  going  concern*  As  said  by  Deveks,  J., 
in  Young  f  Conant  Mfg.  Co.  v.  Wakefield^  121  Mass.  91 :  "  If 
but  one  consideration  is  paid  for  all  the  articles  sold,  so  that  it  is 
not  possible  to  determine  the  amount  of  consideration  paid  for 
each,  the  contract  is  entire.  Miner  v.  Bradley^  22  Pick.  457. 
So  if  the  purchase  is  of  goods  as  a  particular  lot,  even  if  the  price 
is  to  be  ascertained  by  the  number  of  pounds  in  the  lot,  or  num- 
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ber  of  barrels  in  which  the  goods  are  packed,  the  contract  is  also 
held  entire.  Clark  v.  Baker ^  5  Met.  462  ;  Morse  v.  Brackett^  98 
Mass.  205 ;  Mansfield  v.  Triggy  113  Mass.  350.  While  in  the 
cases  last  referred  to,  it  could  be  ascertained  what  was  the  amount 
of  consideration  paid  for  each  pound,  or  barrel,  jet  the  articles 
having  been  sold  as  one  lot,  it  was  to  be  inferred  that  one  pound 
or  barrel  would  not  have  been  sold  unless  all  were  sold."  On 
these  principles,  if  the  mortgage  can  be  upheld  as  a  security  for 
the  payment  of  the  consideration  of  the  original  contract,  as  well 
as  the  notes  given  in  payment  therefor,  the  consideration  of  the 
contract  is  entire,  indivisible,  and  tainted  with  illegality,  and  for 
that  reason  void,  and  should  not  be  enforced.  To  my  mind,  the 
cases  principally  relied  upon  by  my  associates  are  not  authority 
for  their  decision.  In  Bobinson  v.  Bland^  2  Burr.  1077,  the 
transactions  were  separate  and  distinct.  One  was  borrowing 
three  hundred  pounds ;  the  other  losing  three  hundred  seventy- 
two  pounds  in  gaming.  While  the  bill  of  exchange  given  for  the 
two  was  held  to  be  void  because  tainted  with  in  part  illegal  con- 
sideration, the  plaintiff  was  allowed  to  recover  on  the  count  for 
money  loaned,  for  the  three  hundred  pounds  borrowed  by  the  in- 
testate. The  plaintiff  could  establish  this  part  of  his  claim  with- 
out the  aid  of  the  other,  in  any  manner.  The  remark  of  Justice 
Denison,  made  in  that  case  :  ^'  There  is  a  distinction  between  the 
contract  and  the  security.  If  part  of  the  contract  arises  upon  a 
good  consideration,  and  part  upon  a  bad  one,  it  is  divisible.  But 
it  is  otherwise  as  to  the  security ;  that  being  entire,  is  bad  for  the 
whole,"  is  not  to  be  pressed  beyond  the  case  in  hand,  and  given 
universal  application.  His  language,  as  to  its  being  ^^  divisibh^^* 
was  true  as  applied  to  the  facts  of  that  case.  The  law  was  more 
accurately  expressed  by  Mr.  Justice  Wilmot  :  "  Here  are  two 
sums  demanded,  which  are  blended  together  in  one  bill  of  ex- 
change ;  but  are  divisible  in  their  nature,  as  to  the  money  lent. 
The  cases  that  have  been  cited  are  in  point,  that  it  is  recoverable." 
Carleton  v.  WoodSy  28  N.  H.  290,  comes  nearer  to  supporting  the 
decision  of  the  majority  of  the  court,  but  in  my  judgment,  is  dis- 
tinguishable from  the  case  at  bar.  It  is  there  distinctly  held  that 
]f  the  contract  is  entire,  and  part  of  the  consideration  is  illegal, 
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the  contract  is  void  ;  but  that  where  an  entire  stock  of  goods  is 
sold,  at  one  and  the  same  time,  but  each  article  for  a  separate  and 
distinct  agreed  value,  the  contract  is  not  to  be  regarded  as  entire 
and  indivisible.  The  sale  was  for  cost  and  freight,  and  Woods, 
J.,  says :  *^  We  are  unable  to  see  how  this  case  differs  from  the 
case  of  a  sale  by  a  merchant  of  rarions  goods  to  bis  customers,  at 
one  and  the  same  time,  for  separate  values,  stated  at  the  time, 
which,  when  computed,  would,  of  course,  amount  to  a  certain  sum 
in  the  aggregate.''  It  was  on  this  theory  that  the  court  held,  that, 
although  the  notes  could  not  be  maintained,  because  a  part  of  the 
consideration  was  for  spirituous  liquors  illegally  sold,  yet,  on  the 
general  counts  in  assumpsit,  for  goods  sold  and  delivered,  the 
plaintiff  might  recover  for  the  goods  sold,  as  the  court  held,  inde- 
pendently of,  and  as  transactions  separate  from,  the  purchase  of 
the  liquors.  To  say  the  least,  this  was  pressing  the  doctrine  of 
divisibility  of  a  contract  to  the  extreme  verge,  and  I  am  unwilling 
to  go  further.  There  may  have  been  more  in  the  case  than  ap- 
pears in  the  report,  justifying  the  holding  of  the  court.  On  the 
facts  stated,  I  think  the  authority  is  clearly  against  that  contract 
being  divisible.  That  case,  however,  lacks  the  element  of  being 
the  sale  of  a  going  business,  including  the  good  will,  and  does  not 
appear  to  have  been  reduced  to  writing.  In  my  judgment,  the  de- 
cree of  the  Court  of  Chancery  should  be  reversed,  and  the  cause 
remanded,  with  a  mandate  to  enter  a  decree  dismissing  the  bill 
with  costs. 

Taft,  J.,  desires  me  to  say  that  he  concurs  in  the  views  I  have 
expressed,  except  in  regard  to  the  sale  of  the  cider  being  illegal, 
on  which  point  he  concurs  in  the  views  of  the  majority  of  the  court. 
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SALLY  S.  BLISS  v.  TOWN  OF  WHITINGHAM. 

Injury  on  Highway.    Notice.     Margin. 

■ 

1.  The  notice,  as  to  the  place  of  the  aoddent,  was :  "  at  a  point  in  said  highway  about 

Biz  feet  Bontheaeterly  from  the  southeast  corner  of  the  Sadawga  HoBse,  oocu- 
pied  by  William  L.  Robinson  &  Son,  as  a  hotel  in  the  village  of/'  &c. ;  and  as  to 
the  insufficiency  of  the  highway:  "  there  were  stones  and  sticks  left  in  the  trav- 
elled part  of  said  highway  in  such  a  manner  as  to  render  the  same  unsafe  and 
out  of  repair."  Heldj  sufficient;  and  that  actual  measurements  are  not  re- 
quired. 

2.  The  obstruction  was  placed  in  the  highway  by  one  to  protect  the  comer  of  his 

piazza.  Held,  that  it  was  for  the  jury  to  determine  whether  done  in  a  proper 
manner. 

3.  Charge  to  the  jury  as  to  the  duty  of  towns  in  keeping  the  margin  of  the  highway 

in  repair,  sustained. 

Action,  for  injury  to  the  plaintiff  by  reason  of  an  alleged  insaf- 
ficiency  in  a  highway  which  the  defendant  was  bound  to  keep  in 
repair.  Plea,  the  general  issue.  Trial  by  jury  ;  verdict  for  the 
plaintiff,  March  term,  1880,  Windham  County,  Yeazbt,  J.,  pre- 
siding. 

The  following  is  the  notice  as  to  the  description  of  the  place 
of  the  accident,  and  the  defect  in  the  highway : 

^^  At  a  point  in  said  highway  about  six  feet  southeasterly  fVom  the 
southeast  corner  of  the  Sadawga  House,  occupied  by  William  L.  Robin- 
son &  Son  as  a  hotel,  in  the  village  of  Sadawga,  in  said  town  of  Whiting- 
ham; that  said  highway  at  the  place  aforesaid  was  insufficient  and  out  of 
repair  in  the  following  respects  :  that  there  were  stones  and  sticks  left 
in  the  travelled  part  of  said  highway  in  such  a  manner  as  to  render  the 
same  unsafe  and  out  of  repair." 

The  court  charged  as  follows  as  to  the  defect  in  the  highway : 

^^  The  occupant  of  the  hotel  had  a  right  to  protect  his  piazza 
against  being  run  on  to  by  teams,  in  a  proper  way  ;  and  it  is  for 
you  to  say  whether  that  was  a  proper  way  to  do  in  view  of  the 
rights  and  obligations  of  the  town.  He  undoubtedly  would  have 
had  a  right  to  put  a  post,  or  block  of  wood,  or  a  stone,  against  or 
at  the  corner  or  front  of  his  piazza,  that  could  have  been  seen  ; 
and  it  might  not  have  been  a  defect  although  it  projected  into  the 
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highway.  But  the  claim  on  the  part  of  the  plaintiff  is,  that  this 
was  not  a  block  or  post  standing  up  there  that  could  be  seen,  and 
therefore  avoided ;  but  they  have  described  it  in  their  evidence, 
and  claimed  that  it  was  a  smallish  stone  or  long  stone  projecting 
a  few  inches  above  the  surface  of  the  snow  and  ice,  and  it  was  at 
that  time  covered  with  snow  ;  that  snow  was  then  falling  and  cov- 
ered it  partly  so  that  it  could  not  be  readily  seen  ;  and  that  be- 
ing such  a  kind  of  a  stone,  and  lying  there  in  that  way,  not  ob- 
servable readily  if  at  all,  they  claim  that  it  amounts  to  a  defect  in 
that  highway. 

The  other  side  claims  that  it  does  not  amount  to  one ;  that  it 
was  put  there  at  the  corner  for  this  proper  purpose,  and  so  close 
to  the  corner  that  it  should  not  be  regarded  as  a  defect  in  the 
highway. 

You  are  to  take  into  the  account  all  the  evidence  bearing  upon 
this  obstruction,  as  to  what  it  was,  how  large  it  was,  where  loca- 
ted, and  bearing  in  mind  the  amount  of  travel  that  there  was 
around  that  road,  and  around  that  corner  running  up  to  these 
places — in  other  words,  bearing  in  mind  the  importance  of  the 
road  there — and  you  are  to  say  upon  all  this  evidence,  whether  or 
not  this  was  an  insufficiency,  a  defect  in  the  highway.  You  will 
bear  in  mind  what  I  have  already  alluded  to  in  another  connec- 
tion, the  differences  between  what  would  be  an  insufficiency  in  a 
crowded  thoroughfare  or  in  a  village  and  in  a  back  road,  a  road 
but  little  travelled.  You  are  to  b^ar  that  in  mind  also  in  this 
connection  and  upon  the  whole  say  whether  this  stone  constituted 
an  obstruction  in  view  of  all  these  facts  and  circumstances." 

As  to  the  duty  of  the  town  to  keep  the  margin  of  the  road  in 
repair,  as  follows : 

"  Assuming,  now,  that  the  west  line  of  that  road  runs  right 
straight  along  across  the  road  that  goes  up  to  the  hotel,  and  that 
that  road  does'nt  diverge  and  go  up  past  the  south  side  of  the  hotel ; 
but  assuming  that  it  goes  straight  along  by  there,  the  public  have 
for  many  years  used  that  margin  to  pass  over  on  to  the  way  that 
led  up  to  the  hotel,  store,  post-office,  law  office  and  scales,  and  on 
west  to  the  Stimpson  road,  as  it  was  called.  It  was  some  over 
two  rods  wide  at  the  comer."  •  .  .  ^^  That  is,  the  public  had 
used  the  whole  of  it,  close  up  to  the  hotel.  The  travelled  way 
extended  close  up  to  the  piazza  of  the  hotel.  They  had  so  used 
it  io  order  to  go  to  and  from  public  places  of  business ;  and  the 
convenience  of  its  use  to  pass  over  by  the  public  was  so  great,  and 
it  had  been  enjoyed  for  so  long  a  time  ;  and  it  had  not  only  been 
used  to  go  in  and  out  to  and  from  these  places  of  business,  but 
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had  been  used  as  a  thoroughfare  to  some  extent  through  to  the 
Stimpson  road,  so  called,  and  sometimes  exclusively,  when  the 
Stimpson  road  was  blocked  with  snow  along  by  the  meeting- 
houses ;  not  because  it  could  not  be  ploughed  out  along  there  as 
well  as  this  road,  so  far  as  appears,  but  because  this  was  kept 
open.  I  repeat,  it  bad  been  so  used  and  for  such  purposes  so 
long,  it  became  the  duty  of  that  town  to  keep  that  outer  margin 
in  good  and  sufficient  repair  or  condition  to  pass  over,  in  refer- 
ence to  this  use,  and  in  reference  to  such  accidents  as  might  fairly 
be  expected  to  occur  in  such  use.  This  duty  arose  not  because 
the  public  had  so  used  it  for  fifteen  years,  and  thereby  had  gained 
a  prescriptive  right  to  the  way  south  to  the  hotel,  as  against  the 
owner,  but  on  the  ground  above  indicated.  The  westerly  edge  of 
the  road  had  become  the  travelled  track,  in  effect,  in  passing  from 
that  road  to  the  store,  &c.^* 

Several  exceptions  were  taken  to  the  ruling  of  the  court  below ; 
but  these  are  unimportant  in  view  of  the  decision  of  the  Supreme 
Court. 

Davenport  ^  Eddy  and  A,  A.  Butterfield,  for  the  defendant. 

Notice  was  insufficient,  ffolcomb  et  ux.  v.  Datiby^  51  Vt.  428 ; 
Dow  V.  Fairfieldy  46  Vt.  425  ;  UnderMU  v.  Washington,  lb.  767 ; 
Babcock  V.  Quilford,  47  Vt.  619 ;  Bead  v.  Calais,  48  Vt.  7  ;  Bean 
V.  Concord,  lb.  80. 

The  court  mistakes  the  fact.  This  was  no  part  of  the  main 
highway.  The  case  furnishes  no  evidence  that  it  was.  The  loca- 
tion of  the  hotel  and  the  doorstep  render  it  impossible.  Assum- 
ing that  the  charge  is  right  in  its  facts,  and  the  place  of  the  acci- 
dent was  in  fact  a  margin  of  the  main  highway,  the  court  erred. 
It  is  no  part  of  the  duty  of  a  town  to  keep  the  margin  of  its  high- 
ways in  a  condition  to  travel  upon.  When  a  town  has  provided 
and  kept  in  repair  a  travelled  path  sufficient  in  width  and  charac- 
ter for  all  the  purposes  of  travel,  it  has  discharged  the  duty  im- 
posed by  law  ;  it  can  only  be  charged  with  a  further  duty  as  to 
its  margins,  when  by  corporate  act  or  through  its  selectmen,  it  has 
assumed  to  make  the  margin  a  place  of  travel,  as  sometimes  hap* 
pens  in  our  villages  and  larger  towns,  in  respect  to  sidewalks. 
Hunt  V.  Pownal,  9  Vt.  411 ;  Biee  v.  Mowtpelier,  19  Vt.  470 ; 
Cassidy  v.  Stockbridge,  21  Vt.  891 ;   Whitney  v.  Essex,  88  Vt. 
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270  ;  aiidden  v.  Reading,  88  Yt.  52  ;  Bagley  v.  Ludlow,  41  Vt. 
425 ;  Mtn'ie  v.  Richmond,  41  Vt.  435 ;  Hodge  v.  Bennington,  43 
Vt.  450 ;  Sykei  v.  Pawlet,  43  Vt.  446. 

ff.  W.  Brigham,  K.  ffaskins  and  C.  B.  ^  0.  F.  Eddy,  for  the 
plaintiff. 

As  to  the  margin  of  highway,  53  Vt.  485. 

The  special  finding  of  the  jury,  that  the  stone  obstruction  was 
within  the  conceded  public  highway,  which,  it  was  conceded  the 
town  was  bound  to  maintain  in  sufficient  repair,  eliminates  from 
the  case  all  questions  as  to  the  admissibility  of  testimony  bearing 
on  the  claimed  dedication  and  adoption  of  ^^the  other  roads, 
lying  southerly  of  the  hotel,  and  northerly  of  the  Stimpson  road." 

This  finding  also  eliminates  all  questions  as  to  the  requests  to 
charge,  and  as  to  the  charge  given  on  this  feature  of  the  case.  It 
disposes  of  the  third,  fourth,  fifth,  sixth  and  seventh  requests. 

^^  A  judgment  will  not  be  reversed  for  an  error,  that,  by  the 
verdict,  is  rendered  immaterial."  24  Vt.  265  ;  Hodge  v.  Ben- 
nington, 48  Vt.  458  ;  Nones  v.  Northotiee,  46  Vt.  587  ;  Sampson 
V.  Warner,  48  Vt.  247. 

The  opinion  of  the  court  was  delivered  by 

BoTOB,  Gh.  J.  No  question  was  made  upon  the  trial  but  what  the 
highway  described  in  the  notice  that  was  put  in  evidence  by  the 
plaintiff  was  one  that  the  defendant  town  was  under  obligation  to 
keep  in  repair. 

The  objections  made  to  the  notice  are,  that  it  does  not  sufficiently 
designate  the  place  of  the  accident ;  nor  sufficiently  point  out  the 
respect  or  particular  in  which  the  highway  was  insufficient  and 
out  of  repair.  The  place  where  the  accident  happened  is  de- 
scribed as  being  in  said  highway :  ^^  about  six  feet  southeasterly 
from  tho  southeast  corner  of  the  Sadawga  House,  occupied  as  a 
hotel  by  Wm.  L.  Robinson  &  Son,  in  the  village  of  Sadawga." 
That  description  was  sufficiently  definite.  It  could  not  have 
been  made  more  accurate  except  by  the  aid  of  actual  measurement, 
which  has  never  been  required. 

In  the  description  of  the  insufficiency  of  the  highway,  it  is  said : 
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*^  that  there  were  stones  and  sticks  left  in  the  travelled  part  of  it 
in  such  a  manner  as  to  render  it  unsafe  and  out  of  repair."  This 
was  as  exact  and  particular  a  description  of  the  defects  com- 
plained of  as  has  ever  been  regarded  necessary. 

A  great  deal  of  confusion  has  resulted  from  the  manner  in 
which  this  cause  was  tried  in  the  County  Court.  It  appeared  that 
there  was  a  highway  extending  westerly  from  the  one  described 
in  the  notice ;  and  the  obstruction  which  constituted  the  insuffi- 
ciency complained  of  was  near  the  junction  of  the  two  highways. 
The  plaintiff  claimed  that  the  road  extending  westerly  was  a 
branch  of  the  one  described  in  the  notice  that  had  been  adopted 
by  the  town ;  and  they  were  obliged  to  keep  it  in  repair ;  and 
that  if  the  obstruction  should  be  found  to  have  been  in  that  high- 
way the  town  would  be  liable.  The  question  whether  the  town 
had  adopted  that  highway  was  controverted. 

Some  of  the  requests  and  a  portion  of  the  charge  were  predica- 
ted upon  the  supposition  that  the  obstruction  might  be  found  to 
have  been  in  that  highway  ;  and  what  was  said  by  the  court  upon 
that  branch  of  the  case  was  in  explaining  and  defining  the  rights 
and  liabilities  of  the  parties  if  it  should  be  so  found. 

The  verdict  of  the  jury  has  rendered  all  that  transpired  in  ref- 
erence to  that  highway  wholly  immaterial.  It  is  settled  by  that 
verdict  that  the  obstruction  was  in  the  highway  described  in  the 
notice.  The  case  is  to  be  considered  and  passed  upon  in  this 
court  as  if  no  other  highway  had  been  in  question  but  the  one  de- 
scribed in  the  notice.  Hence  all  that  portion  of  the  arguments  of 
the  learned  counsel  and  the  charge  of  the  court  that  has  reference 
to  the  highway  that  it  was  claimed  had  become  such  by  adoption^ 
need  not  be  considered.  This  view  eliminates  all  of  the  defend- 
ant's requests  that  he  now  claims  were  not  complied  with,  except 
the  8th,  which  was,  that  Robinson,  the  occupant  of  the  hotel,  had 
the  legal  right  to  place  the  obstructions  as  they  were  placed,  to 
protect  his  own  property.  The  court  charged  that  Robinson  had 
the  right  to  protect  his  piazza  against  being  run  on  to  by  teams  in 
a  proper  way  ;  and  left  it  to  the  jury  to  say  whether  the  way  in 
which  he  undertook  to  protect  it  was  proper  or  not.  This  was  as 
far  as  the  defendant  was  entitled  to  have  the  request  complied 
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with.  Exceptions  were  taken  to  the  charge  of  the  court  in  re- 
spect to  the  duty  of  the  defendant  to  keep  the  place  where  the  ac- 
cident happened  in  repair.  It  is  assumed  in  argument  that  that 
place  was  upon  what  would  be  termed  the  margin  of  the  highway  ; 
and  conceding  that  it  was  upon  the  margin,  we  think  the  rule  of 
law  in  defining  the  obligation  of  the  town  to  keep  it  in  repair,  was 
correctly  stated.  It  is  said  in  the  charge  that  the  public  had  used 
the  whole  of  the  highway  close  up  to  the  hotel ;  that  the  travelled 
way  extended  close  up  to  the  piazza  of  the  hotel ;  and  that  it  had 
been  so  used  and  enjoyed  for  so  long  a  time  that  it  had  become 
the  duty  of  the  town  to  keep  that  margin  in  good  and  sufficient 
repair.  The  locality  thus  indicated  included  the  place  where  the 
obstruction  was  found  to  have  been  ;  and  the  presumption  is,  that 
that  statement  was  warranted  by  conceded  facts  or  uncontradicted 
evidence. 

The  authorities  cited  are  ample  authority  to  sustain  the  charge 
upon  such  a  state  of  facts. 

The  judgment  of  the  County  Court  is  affirmed. 


SUMNEB  KIMBALL  v.  S.  S.  KBLTON,  Adhb. 

Petition  Under  the   Frauds   Accident,  ^c.j   Statute,  B.  L.  a. 
1428.     Remedial  Statute. 

L  When  the  return  day  ig  wrong  in  a  oopy  of  the  writ  left  by  an  officer,  and  the  de- 
fendant is  defaulted  and  nnjostly  deprived  of  a  hearing  becanee  of  the  mistake, 
he  Is  entitled  to  have  the  justice  judgment  set  aside  on  petition  to  the  County 
Coart. 

2.  Hie  fmnd,  accident  and  mistake  statute  Is  remedial 

3.  R.  Lb  0.  1428^  fraud,  accident,  mistake— construed. 

PKrmoN.    Heard  by  the  court,  March  Term,  1881,  Washing- 
ton County,  Taft,  J.,  presiding. 
On  the  trial  it  appeared  that  the  writ  mentioned  in  the  petition 
made  returnable  before  the  justice  of  the  peace  who  signed  it 
12 
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on  September  8, 1880 ;  that  it  was  seasonably  served  on  the  de- 
fendant in  that  canse  by  the  delivery  of  a  copy  by  the  ofScer  serv- 
ing it,  which  copy  the  defendant  gave  to  his  attorney  with  instruc- 
tions to  attend  to  the  case ;  that  from  that  copy  the  defendant's 
attorney  understood  that  the  writ  was  returnable  on  September  10, 
1880 ;  that  on  September  8, 1880,  no  appearance  was  made  before 
the  justice  on  the  part  of  the  defendant  in  that  suit,  and  judgment 
was  rendered  for  the  plaintiff  by  default ;  and  the  court  found  as  a 
fact  that  the  copy  of  the  writ  served  upon  the  defendant  as  afore- 
said was  not  a  true  copy  of  the  original,  but  stated  the  return  day 
to  be  the  10th  day  of  September,  1880,  instead  of  the  8d  day  of 
that  month  and  year. 

The  counsel  for  the  petitionee  claimed  that  upon  those  facts  the 
remedy  of  the  petitioner  was  against  the  ofScer  who  served  the 
writ,  and  that  the  statute  under  which  the  petition  was  brought 
did  not  apply.  The  court  ruled  otherwise  and  granted  the  prayer 
of  the  petition ;  to  which  the  petitionee  excepted. 

Clarence  H.  Pitkin  and  Osman  D.  Clark^  for  the  petitionee, 
cited  81  Vt.  687 ;  26  Vt.  748  ;  29  Vt.  882 ;  45  Vt.  450 ;  52  Vt. 
608 ;  7  Gush.  480. 

S.  C.  ShurtUff^  for  the  petitioner,  cited  Gen.  Sts.  s.  7 ;  17  Vt. 
101;  19Vt.  467;  88  Vt.  565. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J.  This  petition  is  brought  under  the  fraud,  accident 
and  mistake  statute,  so-called.  Gen.  Sts.  c.  88,  s.  7,  to  set  aside 
a  judgment  of  a  justice  of  the  peace  rendered  by  default.  It  is  a 
remedial  statute,  entitled  to  be  liberally  construed,  and  provides 
a  remedy  additional  to  any  existing  at  the  common  law.  The 
officer,  the  agent  of  the  plaintiff  in  that  suit,  in  serving  the  writ 
made  the  return  day  wrong  in  the  copy  delivered  to  the  then  de* 
fendant,  this  petitioner.  The  default  grew  out  of  this  mistake. 
We  think  it  is  a  plain  case  where  the  defendant  ^^  was  deprived 
of  his  day  in  court,"  by  ^'  fraud,  accident  or  mistake  ;'*  and  that 
he  is  entitled  to  this  remedy  notwithstanding  the  return  of  the  offi- 
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cer  on  the  original  writ  states  that  a  true  copy  was  delivered  to 
the  defendant,  and  although  he  might  have  a  remedy  against  the 
officer  for  a  false  retnm.     Mosseaux  v.  Brigham^  19  Yt.  457 ; 
WithereU  y.  Goss,  26  Vt.  748. 
Judgment  affirmed  with  costs  in  this  court. 


STATE  V.  ALYIN  B.  STOKES. 

Criminal  Law.    Abortion.    Indictment  mutt  Negative  the  Ex- 
cepting Clauee  in  a  Statute  when  Defining  the  Offenee. 
Amendment. 

The  8t»tate  against  piocniiiig  an  abortion  contains  this  ezoeptlDg  clause  :  "  unless 
the  same  Is  necessary  to  preserve  her  life"  ;  the  Indictment  did  not  negatlye 
the  exception,  bat  asserted  that  the  act  was  done  "malidonsly  and  withoat 
lawfnl  justification."    EM, 

1.  Bad  on  demurrer  ;  that  the  exception  Is  so  Incorporated  with  the  enactment  as 
to  constitute  a  part  of  the  definition  of  the  crime,  and  should,  therefore,  be 
negatived. 

8.  TiM  Indictment  was  not  amendable,  after  demurrer,  as  the  defect  was  not  one  of 


a.  The  statute  as  to  this  crime  superseded  the  common  law. 
4.  Statute,  R.  Iw  s.  4247— procuring  abortion— construed. 

Heard  at  the  December  Term,  1878,  Caledonia  Oounty,  Boss, 
J.,  presiding,  on  demurrer  to  the  indictment.  On  the  hearing  the 
coort  caused  the  indictment  to  be  amended  by  inserting  the  fol- 
lowing words :  ^'  the  same  not  being  necessary  to  preserve  the 
life  of  the  hereinafter  named  Lizzie  S.*' ;  and  then  overruled  the 
djemnrrer  and  adjudged  the  indictment  sufiScient.  The  case  is 
stated  in  the  opinion. 

H.  (7.  Batee  and  E.  May^  for  the  respondent,  cited  2  Pick,  188 ; 
Em  y.  State,  58  Ga.  472  ;  Bueeell  v.  State,  50  Ind.  174 ;  BaeeeU 
▼.  State,  41  Ind.  808 ;  1  Lead.  Orim.  Oases,  255  ;  8  Am.  Jurist, 
288  ;  1  Ohittj  Orim.  Law,  288  ;  1  Arch.  Orim.  PI.  58  ;   State  y. 
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Meek^  70  Mo.  855 ;   s.  c.  85  Am.  Rep.  427 ;  StaU  v.  Butler , 

17  Vt.  145 ;  State  v.  Barker,  18  Vt.  195  ;    State  v.  Palmer,  18 
Vt.   570;    StaU  v.   -4%,  29  Vt.  60;    State  v.  Hodgdon,  41^ 
Vt.  189  ;    State  v.  NarUmy  45  Vt.  258  ;  State  v.  T(ml%n%<m,  11^ 
N.  C.  528. 

H.  E.  CaHer,  for  the  State,  cited  32  Me.  369  ;    11  Gray,  85  ; 

18  Pa.  St.  681. 

The  opinion  of  the  court  was  delivered  by 

VBAZETy  J.  This  case  was  heard  upon  demurrer  to  an  indict- 
ment for  procuring  an  abortion.  The  statute  was  as  follows: 
^^  Every  person  who  shall  be  convicted  of  wilfully  administering 
to  any  pregnant  woman,  or  to  any  woman  supposed  by  such  per- 
son to  be  pregnant,  or  of  advising  or  prescribing  for  such  woman, 
or  causing  to  be  taken  by  her  anything  whatever,  or  shall  employ 
any  means  whatever,  with  intent  thereby  to  procure  the  miscar- 
riage of  such  woman,  or  of  aiding  and  assisting  therein,  or  by 
counselling  and  procuring  the  same,  urde%%  the  same  is  necessary 
to  preserve  her  life,  shall,'*  Ac.  The  indictment  contained  the 
words  ^^  maliciously  and  without  lawful  justification '' ;  but  did 
not  negative  the  exception  in  italics,  which  constitutes  one  of  the 
alleged  defects.  The  rule  adopted  in  this  State  is,  that  the  excep- 
tion must  be  negatived  by  the  indictment  when  it  is  so  incorpo- 
rated with,  and  becomes  a  part  of,  the  enactment  as  to  constitute 
a  part  of  the  definition  or  description  of  the  offense.  State  v. 
Ahhy,  29  Vt.  60. 

It  is  difficult  to  see  how  this  offense  can  be  stated  without  stat- 
ing the  exception.  There  is  no  offense  when  the  act  is  necessarj 
to  preserve  the  life  of  the  woman.  The  statute  provides  a  pen* 
alty  only  when  this  necessity  does  not  exist.  This  clause  was 
inserted  as  an  amendment  in  1867 ;  and  the  apparent  purpose  was 
to  make  the  statute  clearly  define  what  should  constitute  the  crime 
by  stating  as  a  part  of  the  definition  specifically  what  only  should 
constitute  lawful  justification.  It  is  incorporated  in  the  enactment 
as  a  part  of  it,  and  is  necessarily  descriptive  of  the  offense.  In- 
dictments for  abortion  were  held  bad  for  the  same  defect  under 
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like  statutes  in  Missouri  and  Indiana.  State  v.  Meek^  70  Mo. 
855 ;  B<u$eU  v.  The  StaU,  41  Ind.  803.  As  illustrative  of  the 
same  view  of  indictments  for  other  offenses,  see  Ru%%eU  v.  The 
"  State  J  50  Ind.  174 ;  Kline  v.  The  State,  44  Miss.  817  ;  State  v. 
Barker,  18  Yt.  195.  These  were  all  indictments  under  the  Sun- 
day law ;  and  they  contained  no  averment  that  the  work  was  not 
work  of  necessity  or  charity.  To  the  same  effect  in  indictments 
for  different  offenses,  are  State  v.  Tomlmean,  77  N.  C.  528 ;  Mkin- 
eon  V.  StaUj  18  Ga.  485 ;  Com.  v.  Maxwell,  2  Pick.  188 ;  Rex  v. 
Jarvis,  1  Burr.  148 ;  East^s  P.  0.  166  ;  State  v.  jBwtfer,  17  Vt. 
145.  The  case  of  State  v.  Hodgdauy  41  Yt.  189,  would  seem  to 
be  an  exception  to  the  general  line  of  authority,  except  that  the 
form  there  adopted  was  prescribed  by  the  statute.  We  think  the 
omitted  averment  was  material  and  necessary ;  and  could  not  be 
inserted  as  an  amendment  after  demurrer.  It  was  not  merely 
formal. 

It  is  further  claimed  that  this  indictment  is  good  at  common  law. 
This  statute  provides  a  severe  penalty  for  every  conceivable  act 
done  with  intent  to  procure  miscarriage  ;  but  attached  to  each  act 
as  a  condition  to  its  being  criminal  is  the  provision  that  the  mis- 
carriage should  not  be  necessary  to  preserve  the  life.  The  stat- 
ute has  incorporated  in  the  description  of  the  thing  or  act  which 
would  be  an  offense  at  common  law  this  element  as  a  part  of  the 
description  ;  and  has  provided  a  penalty  for  the  act  described. 
Under  such  circumstances  we  think,  as  was  stated  by  Bedfield,  J., 
in  State  v.  Butler,  supra,  the  statute  has  modified  the  common-law 
offense,  and  must  be  considered  as  having  superseded  it.  It  covers 
every  act  criminal  in  this  respect  at  the  common  law ;  and  in 
every  instance  makes  a  certain  thing  the  test  of  its  criminality. 
The  sufficiency  of  the  indictment  must  therefore  be  tested  by  the 
statute. 

The  exceptions  are  sustained.  The  judgment  of  the  County 
Court  overruling  the  demurrer  and  adjudging  the. indictment  suf- 
ficient is  reversed ;  and  the  indictment  is  adjudged  insufficient  and 
quashed. 
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EBEN  J.  ORMSBEE  v.  M.  G.  HOWE.    Saxb  v.  GEORGE  LANE. 

Note  Given  for  Fraudulent  Claim  Void.      Coneideration. 

A  note  given  to  settte  a  frandiileiit  claim,  one  wholly  without  foundation,  and  known 
by  both  partiee  to  be  sach,  under  threats  of  soit,  is  without  consideration  and 
void ;  and  cannot  be  collected  by  a  third  party,  tiiough  porchased  before  due, 
when  saoh  party  was  not  only  put  npon  inquiry,  bnt  also,  acted  in  bad  faith  in 
baying,  he  being  a  general  porchaser  of  the  payee's  notes  and  knowing  his  dis- 
honest methods  in  obtaining  them. 

Heard  by  the  court,  September  Term,  1880,  Rutland  Oountj, 
Ross,  J.,  presiding.  Action,  assumpsit  on  a  note,  with  the  com- 
mon counts  added  ;  plea  and  replication.  Both  cases  were  sub- 
stantially alike.  The  court  rendered  judgment  for  the  plaintiff 
on  the  following  facts :  One  Healey  was  the  real  owner  of  the 
note. 

$95  Shabok,  Yt.,  Jan.  29th,  1877. 

On  the  first  day  of  August  next,  for  value  received,  I  promise  to  pay 
O.  Preston  or  bearer  ninety-five  dollars  with  use,  payable  at  the  Boyalton 
Nat.  Bank  of  Boyalton,  Vt 

P.  O.  Sharon,  Y t  M.  G.  Hows. 

The  execution  and  delivery  of  the  note  were  admitted.  On  the 
back  was  endorsed  :  '*  Pay  A.  W.  Kenney  Cash,  or  order  for  collection 
for  First  National  Bank  Danville  New  York. 

Jn.  Faulknsb  Jr.,  Caehier.^ 

The  defendant  claimed  the  endorsement  restricted  the  negotia- 
bility of  the  note.  The  plaintiff  ^as  allowed  to  show  against  the 
defendant's  exception,  by  said  Healey,  that  he  deposited  the  note 
with  the  First  National  Bank,  Danville,  N.  Y.  for  collection,  and 
that  the  endorsement  was  made,  and  note  forwarded  for  that  pur- 
pose and  returned  to  him  unpaid. 

It  appeared  that  0.  Preston,  the  payee  of  the  note,  is  the  man- 
ufacturer of  white  wire  cable  clothes  line,  and  that  an  agent  by 
the  name  of  Murray  procured  by  fraud  the  defendant  to  sign  aa 
order  January  1, 1877,  though  the  order  is  dated  January  1, 1876^ 
the  defendant  understanding  that  he  was  only  signing  a  contract 
to  become  the  agent  of  said  company  to  sell  said  wire  on  commis- 
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sion.     Said  order  was  signed  in  duplicate  and  one  kept  by  the  de- 
fendant, who  did  not  read  the  same. 

On  the  day  of  the  execution  of  the  note,  another  agent  of  the 
company  appeared  and  demanded  payment  for  the  wire,  2,000 
feet  of  which  with  100  feet  extra  was  then  in  the  depot  at  Sharon 
for  the  defendant. 

The  defendant  denied  his  liability  for  the  same,  and  claimed  he 
had  not  signed  the  order  which  was  produced ;  but  on  getting  his 
duplicate  found  it  corresponded  with  the  one  presented. 

He  still  refused  to  pay,  claiming  he  was  defrauded  into  signing 
it.  The  agent  threatened  suit.  The  result  was  the  defendant 
went  with  said  agent  to  the  depot  and  found  the  wire  was  there, 
and  how  much  the  freight  was,  and  the  same  was  deducted  from 
the  price  of  the  wire  and  tl^e  note  given. 

The  court  found  that  the  note  w6s  obtained  by  the  production 
of  said  order  and  threats  that  a  suit  would  be  brought  upon  it. 

The  wire  is  manufactured  alone  by  said  company  by  a  patent 
process  and  patent  machinery,  and  is  a  valuable  article  for  a  clothes 
line.  The  defendant  has  never  taken  said  wire  from  the  station, 
nor  exercised  any  control  over  it ;  but  the  same  remains  there 
addressed  to  him,  and  so  that  he  could  take  it  if  he  chose ;  and 
her  efused  to  pay  the  note  when  notified  by  the  Bank  of  Royalton, 
and  had  no  funds  there  with  which  to  pay  the  same.  The  said 
Healey  purchased  about  $1,200  to  $1,500  of  such  notes  taken  in 
the  State  of  Vermont  and  paid  seven-eighths  their  face  value  in 
cash.  He  purchased  the  note  in  question  before  it  became  due. 
The  company,  consisting  of  0.  Preston  &  Son,  only  agreed  that 
the  makers  were  pecuniarily  responsible,  and  were  to  refund  the 
money,  or  replace  by  other  notes,  if  Healey  should  fail  to  collect 
any  of  said  notes  through  the  pecuniary  irresponsibility  of  any 
maker.  There  was  no  other  condition  to  said  purchase.  Healey 
knew  0.  Preston  &  Sons ;  knew  they  were  manufacturing  and 
selling  said  wire,  and  that  they  manufactured  15,000  to  20,000 
feet  per  day,  and  that  at  that  time  were  introducing  the  same  by 
sales  by  agents.  He  had  purchased  $10,000  or  $12,000  of  such  notes 
before,  which  were  given  in  the  State  of  New  York,  and  had  col* 
looted  the  same  without  suit  with  a  single  exception.  The  court 
did  not  find  said  discount  greater  than  would  ordinarily  be  made 
on  notes  so  scattered,  and  where  the  makers  resided  so  far  from 
the  payee. 

The  defendant  was  allowed  to  show  against  the  plaintiff's  excep- 
tions by  one  H.  C.  Potter,  that  he  had  known  said  Healey  since 
1870 ;  and  that  in  November,  1875,  he  was  at  Hawesville,  the 
place  of  the  manufacture  of  said  wire  cable  clothes  line,  and  was 
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shown  over  the  works  by  0.  Preston  and  said  Healey,  and  was 
told  by  them  that  they  were  employing  agents  to  obtain  orders  for 
said  wire  cable,  and  wanted  to  employ  the  witness  to  follow  after 
such  agents  and  settle  for  the  orders  as  best  he  might,  by  taking 
notes  or  compromising ;  and  that  said  Healey  for  this  purpose 
offered  said  witness  8100  per  month,  which  he  declined.  The  said 
Healey  testified  that  he  had  no  other  interest  in  said  note  than 
that  he  acquired  by  the  purchase  of  the  same,  and  the  court  so  find. 
The  court,  from  the  testimony  of  said  Potter,  find  that  said 
Healey  had  such  knowledge  in  regard  to  the  way  in  which  the 
orders  and  notes  for  said  wire  were  obtained,  that  he  might  rea- 
sonably expect  that  some  of  them  were  obtained  in  the  manner 
these  were. 

J.  J.  WiUofiy  for  the  defendant,  Howe,  and  J.  K.  Batehelder^ 
for  the  defendant.  Lane. 

The  note  having  been  procured  by  such  threats,  and  with  such 
knowledge,  is  without  consideration.  McKenly  v.  l^atkifMy  13 
III.,  140 ;  Fog9  v.  Hildreth,  10  Allen,  76 ;  Pitkin  v.  Noyt9, 48  N. 
H.,  304;  Wade  y.  Simian,  2  Gr.  &  Scott,  548 ;  Gh^otv  y.  Bevan, 
8  Starkie,  (3  E.  C.  L.,)  134 ;  QarvU  v.  Sutton^  3  Ind.  222 ; 
Holeomb  y.  Stimpson,  8  Vt.,  141;  Chitty  on  Con.,  11  Am.  ed., 
vol.  1,  p.  47,  note ;  Chitty  on  Con.,  old  ed.,  30  and  33 ;  10 
How.  248  ;  32  Vt.  669,  276;  36  Vt.  376;  60  N.  Y.  498;  47 
Vt.  243;  6  B.  4  A.  117;  4  East,  466 ;  11  M.  &  W.  641;  4 
Allen,  66 ;  16  Conn.  404. 

The  settlement  or  forbearance  of  a  groundless  claim — that  is,  a 
claim  wholly  without  foundation,  is  no  consideration  for  a  promise. 
Lloyd  V.  Lee,  1  Stra.  99  (case  of  forbearance)  ;  Palfrey  y. 
Bailroad  Co.,  4  Allen,  66 ;  Eidder  y.  Blake,  46  N.  H.,  630 ; 
SMivan  y.  Collin9, 18  Iowa,  228  ;  KnoU%  et  aL  y.  Buble,  60  111., 
226;  Wilbur  Y.  Crane,  IS  Pick.,  284;  Crosby  y.  Wood,6N.Y.^ 
869 ;  NeweU  y.  Fisher,  2  S.  &  M.  (19  Miss.),  431 ;  Long  y.  Totvl^ 
42  Mo.,  646 ;  Famham  y.  0' Brian,  22  Me.  476 ;  Haynes  v. 
Thorn.,  28  N.  H.,  386 ;  Lang  y.  Johnson,  24  N.  H.,  802 ;  Far- 
rington  y.  Brown,  7  N.  H.,  271 ;  MullhoUand  y.  BartUtt,  74  111., 
68  ;  Foster  v.  Metis,  66  Miss.,  77  ;  74  111.,  68 ;  66  Miss.,  77 ;  2 
Wis.,   6.    The  plaintiff  is  not  a  bona  fide  holder  of  the  note. 
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Both  ^  Co.  V.  Colvin,  82  Vt.  125 ;  43  Vt.  125  ;  14  Vt.  285  ;  44 
Vt.  886. 

Ormsbee  ^  Brigg%  and  Prout  ^  Walker^  for  the  plaintiff. 

Threats  to  sue  a  claim  or  demand  occur  every  day,  but  that  does 
not  amount  to  duress  in  a  legal  sense.  Duress  is  an  actual  or  a 
threatened  violence,  or  restraint  of  a  man's  person  contrary  to  law, 
to  compel  him  to  enter  into  a  contract  or  to  discharge  one.  HoU 
eomb  V.  Stimpsonj  8  Vt.  141 ;  Paris  v.  DexUr,  16  Vt.  879. 

The  note  was  valid  in  the  hands  of  Preston.  Bobinson  v.  Q-ould^ 
11  Cush.  66 ;  Plumb  v.  Niles,  84  Vt.  284. 

fiealey  is  entitled  to  all  the  rights  of  a  bona  fide  holder.  The 
broadest  effect  that  can  be  given  to  the  peculiar  finding  based  on 
the  testimony  of  Potter  is  that  Healey  had  certain  knowledge  as 
to  the  way  other  orders  and  notes  were  proposed  to  be  obtained 
years  before,  from  which  he  might  reasonably  expect  that  some  of 
the  notes  purchased  in  1877,  were  obtained  in  the  manner  these 
were.  ^^  Some  of  them"  is  very  indefinite.  It  does  not  reach  to 
all  of  them,  nor  does  it  necessarily  include  the  note  in  suit.  The 
facts  found  fall  far  short  of  showing  that  Healey  had  knowledge  of 
anything  affecting  the  validity  of  this  note,  or  even  that  he  was 
put  upon  inquiry. 

And  the  decisions  of  this  court  in  Both  v.  Colviuj  82  Vt.  126, 
and  other  cases,  that  want  of  caution  or  failure  to  inquire  is  suf- 
ficient to  charge  a  purchaser  of  commercial  paper  with  the  conse- 
quences of  actual  notice,  is  contrary  to  the  law  of  negotiable  pa- 
per as  now  well  settled  elsewhere ;  is  dangerous  and  unsatisfac- 
tory ;  and  should  be  reversed.  Goodman  v.  Harvey ^  4  Ad.  &  E. 
870  ;  Goodman  v.  S%mond%^  20  How.  U.  S.  863  ;  Baphael  v.  Bank 
of  Ung.j  84  E.  C.  L.  161 ;  Carlon  v.  Ireland,  85  lb.  766 ; 
HamiUon  v.  Marks,  (Mo.)  16  Am.  L.  Reg.  39  ;  Magee  v.  Badger, 
34  N.  Y.  247  ;  Bank  v.  Hoge,  36  N.  Y.  66 ;  Phelan  v.  Moss,  67 
Pa.  St.  69 ;  Johnson  v.  Way,  27  Ohio  St.  874 ;  Burt  v.  Seribner, 

II  Conn.  888 ;  Lake  v.  Beed,  29  Iowa  268  ;  Smith  v.  Livingston, 

III  Mass.  342 ;  MiUer  v.  Finl^,  26  Mich.  249  ;  4  Ga.  298. 
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The  opinion  of  the  court  was  delivered  by 

Yeazet  J.  The  plaintiflf,  an  attorney,  brought  these  suits  in 
his  own  name  in  behalf  of  one  Healej,  who  purchased  the  notes 
before  due  of  one  Preston,  the  payee.  Preston  by  fraud  obtained 
orders  of  the  defendants  respectively  for  a  lot  of  wire  clothes  line, 
and  after  filling  the  orders  according  to  their  terms,  demanded 
through  an  agent  payment  of  the  defendants.  They  at  first  ;re- 
fused  on  account  of  the  fraud,  not  knowing  until  the  demand  that 
they  had  signed  such  orders,  and  not  in  fact  having  signed  them 
understandingly,  and  having  been  induced  to  sign  them  through 
fraud  ;  but  the  orders  being  produced  and  suits  threatened,  they 
gave  the-  notes  in  question.  Where  a  claim  is  wholly  without 
foundation  and  known  by  the  parties  to  be  such,  a  promise  to  pay 
it  is  without  consideration.  There  is  in  such  a  case  nothing  to  be 
settled,  therefore  the  settlement  is  no  consideration  for  the  prom- 
ise.    See  authorities  cited  in  defendant's  brief. 

This  case  discloses  a  scheme  to  get  this  wire  clothes  line  on  to 
people  in  a  fraudulent  way.  It  was  first  to  get  an  order  from  a 
man  by  the  use  of  all  the  fraud  necessary  for  that  purpose,  and 
then  by  confronting  him  with  the  order,  and  by  threats  of  suit  get 
a  settlement.  The  scheme  as  origipally  concocted,  extended 
through  to  the  obtaining  of  the  note.  The  order  being  obtained 
by  fraud,  no  debt  was  created.  There  was  nothing  to  found  a 
settlement  or  compromise  upon.  Preston  had  no  right  to  fill  the 
order  by  forwarding  the  goods,  and  his  doing  so  did  not  change  or 
affect  the  transaction.  That  was  a  part  of  the  scheme.  The 
scheme  was  to  bring  about  a  disposition  of  his  goods  in  the  form 
of  a  sale  by  the  use  of  fraud.  The  iniquity  of  the  conception  is 
carried  out  in  the  execution  without  discovery  by  the  other  party 
until  the  demand  for  settlement.  The  fact  that  the  defendant  yields 
to  the  demand  and  threats,  and  promises  to  pay,  or  gives  a  note 
with  knowledge  of  the  fraud,  cannot  help  the  promissee,  because 
the  note  is  but  the  fruit,  the  outgrowth  of  Preston's  original  fraud- 
ulent conception  and  act.  His  soiled  hands  have  not  thereby  be- 
come clean.  The  compromise  of  a  doubtful  right  is  a  su£Gicient 
consideration  for  a  promise,  and  it  does  not  matter  on  whose  side 
the  right  ultimately  turns  out  to  be.    But  where  the  promise  is  ex- 
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torted  hj  threats  to  sue  on  a  claim  which  the  party  knew  was 
wholly  nnfonnded  and  which  he  was  making  for  the  purpose  of 
extorting  money,  the  contract  is  utterly  void.  McKinley  v.  Wat- 
hm^  13  Illinois,  140,  and  the  other  cases  cited  by  defendants. 

We  think  the  case  discloses  that  Healey  understood  Preston's 
methods;  that  he  knew  that  Preston  deliberately  proposed  to 
practice  fraud,  if  necessary,  to  get  rid  of  his  wares  through  the 
forms  of  sale,  and  that  he  became  a  general  purchoser  of  his  notes, 
knowing  his  fraudulent  purpose  and  the  likelihood  that  such  pur. 
pose  would  often  have  to  be  carried  out  in  order  to  get  the  notes. 
He  was  not  only  put  upon  inquiry,  but  we  think  upon  the  facts 
found  that  he  bought  the  notes  in  bad  faith.  He  was  not  an  in- 
nocent purchaser  under  the  rule  as  contended  for  by  the  plaintiff. 
Justice  SwAYNB  says  in  Murray  v.  Lardner^  2  Wal.  121 :  *'  The 
rule  perhaps  may  be  said  to  resolve  itself  into  a  question  of  hon- 
esty or  dishonesty,  for  guilty  knowledge  and  wilful  ignorance  alike 
involve  the  result  of  bad  faith/'  To  buy  notes  generally  that 
Healey  knew  would  to  some  extent  be  likely  to  be  infected  with 
fraud,  was  not  an  honest  act.  He  practically  lent  himself  for 
a  profit  to  Preston  to  enable  him  to  carry  out  his  fraudulent 
purpose* 

The  judgment  of  the  County  Court  in  both  cases  is  reversed, 
and  judgment  is  rendered  for  the  defendants  respectively  to  re- 
cover their  costs. 
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J.  E.  WILLABD,  Admr.  of  MELISSA  FISHEB'S  ESTATE,  v. 

IBA  DOW. 

Married  Woman.    Power  to  Contract    Insanity,  question  for 
the  Jury.    Delusion.    Monomania. 

1.  A  married  woman  living  separate  from  her  hnsband,  owning  property  in-  her  own 

right,  and  having  kept  it  in  her  posaeesion  and  control,  may  contract  with  a 
third  party  for  a  life  enpport,  and  thereby  convey  her  entire  estate. 

2.  There  was  a  question  as  to  the  capacity  of  the  plaintiff's  intestate  to  contract  con- 

cerning her  property.  The  evidence  tended  to  show  partial  insanity;  but  some 
of  the  witnesses  said  "  she  seemed  sound  upon  money  matters."  Held,  error, 
in  not  submitting  it  to  the  jury. 

3.  Delusion,  monomania,  when  may  not  work  incapacity. 

4.  R.  L.  B.  2822,  property  of  wife— construed. 

Trial  by  jury,  June  Term,  1881,  Caledonia  County,  Ross,  J., 
presiding.  Action,  assumpsit ;  plea,  general  issue  ;  verdict  or- 
dered for  the  defendant.  The  facts  as  to  the  principal  question 
discussed  by  the  court  are  sufficiently  stated  in  the  opinion.  As 
to  the  question  of  insanity  of  the  wife,  the  plaintiff's  evidence 
tended  to  show  that  her  first  husband,  a  Mr.  Weeks,  had  deserted 
her,  and  gone  away  with  a  certain  girl ;  that  this  trouble  had  un- 
settled her  mental  balance,  and  that  she  talked  queerly  about  said 
Weeks  and  this  girl ;  that  she  would  brood  over  this  trouble,  and 
talk  of  it  a  good  deal,  and  seemed  a  good  deal  out  of  her  head  ; 
but  some  of  the  witnesses  said  that  she  seemed  to  be  sound  upon 
money  matters.  One  witness  said :  "  She  acted  as  if  she  was 
mad  ;  at  particular  times  she  acted  like  an  insane  person.  She 
looked  wild,  and  her  eyes  stared  out.  Did'nt  observe  that  she 
was  violent.  I  think  she  was  insane  at  particular  times.  Insan- 
ity existed  in  the  family.'' 

Tne  defence  introduced  quite  a  number  of  the  neighbors  of  said 
Melissa,  who  said  that  they  had  never  seen  any  indications  of  un- 
soundness of  mind. 

The  plaintiff  asked  to  go  to  the  jury  upon  the  subject  of  her  ca- 
pacity at  the  time  of  making  the  contract  with  Dow,  but  the  court 


OCTOBER,  1881.  189 


WUIard  o.  Dow. 


held  that  there  was  no  eyidence  to  submit  to  the  jury  on  that  sub- 
ject ;  to  which  ruling  the  plaintiff  excepted. 

There  was  but  little  testimony  on  either  side  as  to  the  question 
of  insanity. 

H.  C.  Bates  and  Muha  May^  for  the  plaintiff. 

The  contract  of  a  married  woman  is  absolutely  void.  1  Pet. 
838  ;  3  Paige,  117  ;  16  Me.  304 ;  6  Ala.  787  ;  Brown  v.  Sum- 
ner's Est.  81  Vt.  671 ;  Ingham  v.  Nedd,  44  Vt.  462  ;  Hayward 
V.  Barker,  52  Vt.  429  ;  Smith  v.  Phver,  15  East,  607  ;  2  Hilton., 
(N.  Y.)  488 ;  89  Penn.  299 ;  4  Camp.  26 ;  81  Ala.  89.  The 
only  exceptions  to  the  foregoing  rule,  found  in  our  law,  are  in 
cases  where  the  wife  acted  as  the  agent  of  the  husband,  or  under 
authority  directly  given  by  the  statute.  WhUe  ^  Wife  v.  WaUe, 
47  y t.  502.  Hence  we  say  that  unless  the  contract  comes  within 
one  of  the  above  exceptions,  there  is  no  precedent  or  law  upon 
which  it  can  be  sustained.  Was  such  authority  given  by  any  of 
the  enabling  acts  then  in  force  in  this  State  ?  The  rights  of  a 
feme  sole  are  bestowed  upon  the  wife  only  in  the  manner  pointed 
out  by  section  2828,  B.  L.  1880 ;  Acts  1870,  No.  25,  sec.  1. 
The  right  of  Skfeme  covert  to  dispose  of  her  personal  estate  is  lim- 
ited by  Act  No.  13, 1869,  amending  s.  1,  c.  71,  Gen.  Sts.— B.  L. 
2329 ;  Nedles  v.  Nedhs,  7  Ohio  St.  482  ;  MiU^  v.  Hine,  18 
Ohio  St.  565  ;  Brunner's  Appeal,  47  Penn.  St.  67.  By  the  com- 
mon law  the  marriage  operated  as  an  absolute  gift  to  the  husband 
of  all  the  property  the  wife  then  owned.  Tyler  on  Infancy,  s.  211, 
p.  819  ;  In  re  Polly  Carey's  Est.  49  Vt.  286.  By  separation  the 
husband  was  not  discharged  from  supporting  his  wife.  RusseU 
v.  Brooks,  7  Pick.  65  ;  Qurth  v.  Muney,  2  J.  J.  Marsh,  B.  82  ; 
Boss  V.  Boss,  69  111.  569  ;  Brown  v.  Worden,  89  Wis.  482.  As 
to  the  wife's  separate  property  being  liable  for  her  debts  for  nec- 
essaries, see  50  Vt.  20 ;  42  Tex.  188 ;  48  Miss.  61 ;  25  Oratt. 
898  ;  18  N.  J.  Eq.  282.  As  to  the  question  of  insanity,  see  Bedf. 
on  Wills,  1,  78,  80  ;  5  Buss.  Ch.  168. 

Belden  ^  Ide,  for  the  defendant. 

The  property  belonged  to  the  wife ;  was  in  her  possession  and 
control.    A  court  of  law  will  recognize  her  legal  title.     Bichard- 


190  GENERAL  TERM, 


Willard  v.  Dow. 


ion  Y.  Wait,  89  Vt.  585 ;  CaUweU  v.  Renfrew,  88  Vt.  218 ; 
Frary  v.  Booth,  87  Vt.  87 ;  Barron  v.  Barron,  24  Vt.  875 ; 
Child  V.  Pearl,  43  Vt.  229.  The  right  of  the  wife  to  dispose  of 
her  separate  property  without  the  intenrention  of  her  husband  is 
fullj  recognized  in  the  following  cases :  InUay  v.  HunJtingtan,  20 
Conn.  149 ;  27  Conn.  192 ;  Kimme  7.  Wi0peH,  46  Mo.  582 ; 
KirUay  v.  Friend,  48  Ala.  276  ;  BumeU  v.  Hawfe,  25  Gratt. 
481 ;  Levey  v.  Darden,  88  Miss.  57  ;  Cha%e  y.  BM,  18  Md.  848  ; 
John»on  V.   Cumming,  1  Green.  (N.  J.)  97. 

The  opinion  of  the  court  was  delivered  by 

Veazet,  J.  The  question  is  whether  this  plaintiff,  as  the  ad* 
ministrator  of  Mrs.  Fisher's  estate,  can  recover  in  this  action  of 
assumpsit  for  the  money  which  she  appropriated  for  the  support 
she  received  from  the  defendant.  Mrs.  Fisher  was  married  to 
Welcome  Fisher  in  1878,  and  her  husband  is  still  living.  They 
lived  together  about  a  year  and  separated.  After  the  separation 
the  husband  did  nothing  for  his  wife's  support.  She  died  in  1878, 
and  was  the  said  Welcome's  lawful  wife  at  her  decease.  At  the 
time  of  the  marriage  she  had  property  to  the  amount  of  $1200  to 
81500,  consisting  of  money  and  notes  due  her,  and  had  some  fur- 
niture and  clothing.  Her  husband  never  reduced  said  notes  to 
possession,  nor  asserted  any  claim  to  any  of  her  property ;  but 
she  always  kept  the  same  as  her  separate  property  until  she 
turned  it  over  to  the  defendant  in  1877  under  his  agreement  to 
support  her  through  life,  pay  all  her  bills  and  give  her  re- 
spectable burial  at  her  decease  ;  all  which  he  has  performed. 
At  that  time  she  had  a  fatal  malady,  of  which  she  finally  died. 
Mrs.  Fisher  had  this  property  before  her  marriage ;  therefore,  her 
right  to  use  it  and  her  husband's  right  to  it  is  not  affected  by  oar 
statute  which  applies  only  to  after-acquired  property,  R.  L.  sec. 
2822,  but  depends  on  the  common  law.  At  the  common  law,  by 
the  marriage,  the  husband  becomes  the  absolute  owner  of  the 
wife's  personal  chattels  capable  of  immediate  and  actual  posses- 
sion ;  and  to  her  choses  in  action,  as  debts  due  by  bond,  note,  sim- 
ple contract,  or  otherwise,  he  has  a  qualified  right,  rendered  ab- 
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solute  by  reducing  them  iuto  possession  during  coverture.  2 
Kent  Com.  135  ;  Barron  v.  Barron  et  aL,  24  Vt.  875.  But  it  is 
established  in  this  State  that  a  court  of  law  will  recognize  the  legal 
title  of  the  wife  in  personal  property,  which  she  had  at  the  time 
of  marriage,  as  continuing  to  exist  against  the  eflfect  of  coverture, 
where  there  has  been  an  ante-nuptial  agreement  by  which  the 
wife  is  to  retain  her  interest  and  control ;  and,  also,  by  reason  of 
an  understanding  between  the  husband  and  wife  after  marriage, 
rather  implied  than  expressed,  that  the  property  which  would  oth- 
ervrise  belong  to  the  husband,  should  remain  and  be  the  sole  and 
separate  property  of  the  wife.  Albeej  Admr.,  v.  Coh,  89  Vt. 
819 ;  Child  v.  Pearl,  48  Yt.  224,  and  cases  there  cited. 

We  think  this  case  comes  under  the  latter  class,  and  that  the 
court  should  recognize  the  legal  title  of  the  property  which  Mrs. 
Fisher  had  at  the  marriage  as  continuing  in  her.  The  result  is, 
that  in  making  provision  for  herself,  she  was  dealing  with  her 
own  separate  property,  and  this  was  long  after  her  separation 
from  her  husband,  upon  whom  the  duty  rested  to  support  her,  but 
who  had  left  her  without  support  and  without  asserting  any  right 
to  the  property.  Under  the  circumstances  she  could  have  applied 
to  a  Court  of  Chancery,  and  would  have  been  entitled  to  relief  by 
way  of  support  for  herself  out  of  said  property.  She  could  have 
made  a  charge  upon  it  for  her  support  by  contracting  upon  its 
credit,  which  chancery  would  enforce.  Frart/  et  al.  v.  Booth  et 
al.j  87  Vt.  78,  and  cases  there  cited.  She  could  have  used  it  in 
payment  for  board  and  clothing  from  week  to  week.  Instead  of 
resorting  to  either  of  these  remedies  for  relief,  she  feeble,  aban- 
doned and  helpless,  except  by  resort  to  her  property,  delivered  it 
all  in  advance  to  the  defendant  for  the  consideration  of  a  life  sup- 
port, which  she  has  received.  The  ground  of  recovery  insisted 
on  is,  that  Mrs.  Fisher  was  under  the  disability  of  coverture  to 
make  a  contract  when  she  took  this  method  of  providing  for  sup- 
port. The  question  in  fact  is,  whether  the  defendant  obtained  a 
good  title  to  the  money  and  property  he  received.  This  question 
is  ftilly  answered  by  the  case  of  Caldwell,  Admr.,  v.  Rethrew,  33 
Vt.  213,  where  it  was  held  that  where  both  husband  and  wife 
have  always  treated  as  the  latter's  separate  property,  and  as  under 
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her  control,  money  and  notes,  belonging  to  her  before,  or  accru- 
ing to  her  during  coverture,  her  right  to  hold  and  dispose  of  the 
same  as  she  may  choose,  will  be  recognized  and  protected  by 
courts  of  law  as  well  as  of  equity.  And  Judge  Babbett  says, 
in  the  opinion :  ^^  Whatever  may  have  been  the  idea  formerly 
as  to  the  necessity  of  administering  the  rights  of  the  wife  in 
her  separate  property  through  a  court  of  equity,  it  must  follow 
as  a  necessary  consequence  of  her  legal  title,  recognized  and  pro- 
tected in  courts  of  law,  that  courts  of  law  will  recognize  and  give 
effect  to  those  acts,  by  her  voluntarily  done,  which  affect  that 
title.''  The  same  principle  was  adopted  in  Richardson  v.  Estate 
of  Merrill^  82  Vt.  27,  and  recognized  by  Ld.  Hardwick  in  2  Ves. 
190,  and  by  Ld.  Thurlow  in  1  Yes.  108,  and  in  numerous  cases 
cited  in  defendant's  brief. 

Another  point  of  exception  is  to  the  ruling  of  the  County  Court 
on  the  evidence  of  insanity ;  and  the  question  is,  whether  there 
was  sufficient  evidence  that  Mrs.  Fisher  was  insane  to  entitle  the 
plaintiff  to  go  to  the  jury  on  this  claim  of  incapacity.  The  plain- 
tiff's evidence  tended  to  show  partial  insanity ;  but  some  of  the 
witnesses  said  she  seemed  sound  upon  money  matters.  Counsel 
upon  both  sides  gave  but  very  little  attention  to  this  branch  of  the 
case,  either  in  their  briefs  or  arguments ;  and  upon  the  limited 
presentation  made,  we  do  not  think  it  best  to  attempt  to  define  the 
law  in  its  refinements  on  this  important  topic. 

The  general  rule  is  that  a  person  of  mature  age  has  the  capac- 
ity to  make  a  contract  if  he  understands  the  nature  of  it,  and  the 
effect  of  the  language  used  to  express  his  intention.  It  does  not 
follow  that  he  has  not  this  capacity  from  the  fact  that  he  has  some 
delusion  about  a  matter  not  related  to  property  or  contracts.  If 
this  were  so,  as  a  learned  judge  once  inquired,  ^^  What  would  be 
the  condition  of  those  who  happened  to  have  dealings  with  a  jeal- 
ous husband,  a  suspicious  neighbor,  an  infatuated  lover,  a  de- 
ceived and  half  crazed  demagogue,  a  Hindoo  worshipping  an 
idol,  a  sincere  and  enthusiastic  but  deluded  follower  of  Mahomet, 
or  a  modern  spiritualist  with  his  ^  harmonial  philosophy '  and 
*  aerial  spheres '  ?  Are  these  men  to  be  read  out  of  society  as  in- 
sane on  all  subjects,  and  rendered  powerless  to  provide  for  them- 
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selves  and  their  families  ?"  Although  moDomania  or  partial 
insanity  does  not  necessarily  indicate  a  general  unsoundness  of 
mind,  we  think  the  evidence  as  to  Mrs.  Fisher's  condition  of  mind 
sufficiently  tended  to  show  insanity,  to  entitle  the  plaintiff  to  have 
the  question  of  her  capacity  to  deal  with  and  dispose  of  her  prop- 
erty for  the  purposes  shown  submitted  to  the  jury ;  and  on  this 
ground  that  the  judgment  should  be  reversed.  DunkanCi  Appeal, 
27  Conn.  192. 

The  questions  raised  on  the  admission  of  evidence  are  waived 
by  the  plaintiff. 

Judgment  reversed,  and  cause  remanded. 


MABK  LOWELL,  J.  B.  COTTON,  F.  N.  BANK  OF  ST.  JOHNS- 
BURY  V.  Est.  of  N.  W.  FRENCH. 

Distribution  of  Insolvent  Estate.    Probate  Court. 

Wben  a  note  is  aUowed  by  the  cominU»ionera  against  the  insolvent  estate  of  a  de- 
ceased soiety,  and  afterwards  a  dividend  Is  paid  on  the  note  by  the  trustees  of 
the  insolvent  principals,  who  have  assigned,  in  the  final  distribution  of  such 
surety's  estate  by  the  Probate  Court,  the  owner  of  the  note  is  entitled  to  a 
dividend  oftdy  <m  the  ftotoice,  and  not  on  the  amount  so  aUowed. 

Heard  at  the  March  Term,  1881,  Essex  County,  Boss,  J.,  pre- 
siding. Appeal,  from  the  Probate  Court ;  and  the  decree  of  that 
court,  affirmed. 

AGREED  STATEMENT. 

The  above  named  parties  hereby  enter  into  the  stipulation  fol- 
lowing, which  is  to  be  in  lieu  of  any  copy  of  record  from  the 
Probate  Court,  and  upon  which  the  claims  and  rights  of  the  re- 
spective parties  are  to  be  submitted  and  determined  by  the  Oounty 
Court,  and  also  by  the  Supreme  Court,  if  either  of  said  parties 
shall  elect  to  carry  the  case  to  said  court. 

Charles  W.  King,  administrator  of  said  Nathaniel  W.  French, 
gave  due  notice  that  he  would  present  his  account  as  such  admin- 
13 
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istrator  for  settlemeut  by  the  Probate  Court,  oq  the  9th  day  of 
September,  1880,  at  Ouildhall.  It  appeared  from  the  report  of 
the  commissioners,  that  said  Mark  Lowell  proved  a  claim  before 
said  commissioners  for  contribution  against  said  N.  W.  French, 
with  interest  thereon  to  November  14, 1876,  at  9$1684.96  ;  said 
Mark  Lowell  and  N.  W.  French,  having  been  sureties  on  a  certain 
note  signed  by  French  Bros.,  a  firm  doing  business  atLewiston, 
Maine,  and  said  Mark  Lowell  having  been  obliged  to  pay  said 
note ;  this  claim  was  made  by  him  for  contribution.  It  was 
agreed  that  said  proof  should  be  reduced  to  the  sum  of  $493  by 
reason  of  certain  sums  received  by  said  Lowell  from  collateral 
securities  held  by  him. 

Mark  Lowell  also  proved  before  said  commissioners  a  note  with 
interest  to  November  14,  1876,  for  the  sum  of  $4391.03  ;  said 
note  was  signed  by  said  French  Bros,  and  by  said  N.  W.  French, 
as  surety,  and  was  made  and  dated  at  Lewiston,  Maine ;  said  note 
was  payable  to  said  Lowell,  and  its  consideration  was  money  by 
him  loaned  to  said  French  Bros. 

John  B.  Cotton  proved  a  note  before  said  commissioners  with 
interest  to  November  14, 1876,  for  the  sum  of  $1064.41 ;  said 
Cotton  signed  or  endorsed  notes  for  said  French  Bros,  to  an 
amount  exceeding  the  amount  of  this  note,  and  this  note  was 
placed  in  his  hands  as  collateral  security  for  his  liability  on  said 
French  Bros.'  notes.  Mr.  Cotton  paid  the  notes  so  endorsed  by 
him.  N.  W.  French  was  a  surety  merely  upon  the  note  proved.^ 
A  copy  of  the  note  is  hereto  attached. 

The  First  National  Bank  of  St.  Johnsbury  proved  before  said 
commissioners  its  notes  with  interest  to  November  14,  1876, 
.$8387.59;  also  one  other  note  as  endorser  with  James  Powers 
for  J.  B.  Sumner,  with  interest  to  November  14, 1876,  $2177.88. 
At  the  date  of  the  proofs  of  these  several  claims  before  the  com- 
missioners all  payments  already  made  thereon  were  endorsed  and 
deducted  by  the  commissioners,  who  allowed  the  several  amounts 
aforesaid; 

On  the  27th  day  of  December,  1876,  said  French  Bros.,  being 
insolvent,  made  a  common-law  assignment  of  all  their  property, 
subject  to  attachment  in  law  or  equity,  or  liable  to  be  seized  on 
execution  in  payment  of  their  debts,  to  said  Mark  Lowell  and 
John  B.  Cotton,  in  trust,  for  the  benefit  of  all  their  creditors  who 
should  become  parties  thereto.  Said  assignment  did  not  provide 
for  the  release  of  said  debtors.  Said  trustees  took  possession  of 
the  assigned  property  of  French  Bros.,  and  reduced  the  same  to 
money  and  paid  the  dividends  hereafter  mentioned. 

Said  Mark  Lowell  became  a  party  of  said  assignment  as  a 
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creditor,  and  proved  against  the  estate  in  the  possession  of  said 
trustees,  the  note  previously  proved  and  allowed  by  said  commis- 
sioners and  also  the  full  claim  for  money  paid  on  the  note  whereon 
said  N.  W.  French  and  himself  were  co-sureties  ;  and  said  Cotton 
also  became  a  partjr  to  said  assignment  as  a  creditor,  and  proved 
against  said  estate  the  full  amount  of  the  three  notes  which  he  had 
paid  as  aforesaid. 

Upon  the  amounts  respectively  proved  by  said  Lowell  and  Cot- 
ton against  the  estate  in  their  possession  as  trustees,  each  received 
dividends  as  follows,  to  wit :  August  17,  1877,  a  dividend  of 
twenty-five  per  centum ;  May  20,  1879,  a  dividend  of  three  and  a 
half  per  centum. 

In  respect  to  the  claim  of  said  First  National  Bank,  it  is  agreed 
as  follows :  N.  W.  French  endorsed  several  notes  to  said  bank 
for  James  6.  Sumner,  who  was  the  signer ;  and  said  N.  W.  French 
and  Jonas  Powers  endorsed  a  note  to  said  bank  for  said  Sumner. 
At  some  time  after  said  endorsements  were  made,  said  Sumner 
executed  a  mortgage  of  certain  lands  to  said  French,  conditioned 
to  indemnify  both  said  French  and  Powers  for  endorsing  said 
notes.  After  the  death  of  said  Sumner,  said  notes  being  all  un- 
paid, said  French  gave  his  own  notes  to  the  bank  for  the  notes 
endorsed  by  him  alone,  but  the  bank  still  retained  the  notes  signed 
by  Sumner  as  collateral.  After  the  death  of  French,  his  adminis- 
trator obtained  a  foreclosure  decree  upon  said  Sumner  mortgage, 
and  sold  the  mortgaged  lands  for  $2490.  The  bank  claimed  that 
it  was  entitled  to  the  avails  of  all  securities  held  by  French  as 
surety  or  endorser,  and  the  administrator  of  French  yielded  to  the 
claim,  and  the  bank  received  the  proceeds  of  said  sale.  The 
proportion  of  these  proceeds  applicable  to  the  notes  endorsed  by 
said  French  alone  was  $1517.92,  and  to  the  note  endorsed  by 
French  and  Powers,  $972.08.  These  notes  are  the  same  proved 
oy  the  bank  before  the  commissioners  as  above  stated,  and  they 
were  proved  for  the  full  amount.  The  foreclosure  of  said  mort- 
gage and  sale  of  said  lands  was  long  after  said  proof  was  made. 
The  bank  received  the  stfme  on  the         day  of         ,  A.  D.  18     . 

No  notice  was  given  by  the  administrator  that  he  should  claim 
any  reduction  of  said  several  proofs  other  than  by  oral  communi- 
cation. At  the  hearing  upon  said  administrator's  account  afore- 
said, he  claimed  that  the  said  several  proofs  of  Lowell  and  Cotton 
should  be  respectively  reduced  by  the  dividends  so  deceived,  and 
that  the  said  proof  of  said  bank  should  be  reduced  by  the  amount 
so  received  by  it,  and  that  a  dividend  should  only  be  declared  on 
the  balance  of  such  proofs  after  deducting  such  payments.  Said 
Iiowell  and  Cotton  claimed  that  they  were  respectively  entitled  to 
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receiye  a  dividend  on  the  full  amount  proved  against  the  estate  of 
said  N.  W.  French,  provided  that  such  dividend,  together  with 
that  received  from  the  trustees  aforesaid,  did  not  in  the  whole 
exceed  the  full  amount  due  on  their  original  claims.  And  said 
Lowell  and  Cotton  further  claimed  that  the  said  proof  of  said 
bank  should  be  so  reduced  by  the  amount  so  received  from  said 
administrator,  and  that  the  said  bank  should  receive  a  dividend 
upon  the  amount  so  reduced. 

Said  bank  claims  that  their  said  proof  should  not  be  so  reduced, 
and  that  it  was  entitled  to  receive  a  dividend  upon  the  original 
proof. 

It  is  agreed  that  the  estate  of  said  N.  W.  French  is  insolvent ; 
and  that  the  dividend  which  said  estate  will,  in  any  event,  pay, 
together  with  the  amount  of  dividend  received  by  Lowell  and 
Cotton  from  said  trustees,  will  not  equal  the  amount  of  the  princi- 
pal and  interest  of  their  respective  claims,  November  14, 1876,  the 
date  when  they  were  proved  and  allowed  by  said  commissioners. 

Upon  the  foregoing  statement  of  facts,  the  Probate  Court  de- 
cided that  the  said  proofs  of  Lowell  and  Cotton  should  be  reduced 
by  the  payments  received  by  them  respectively  from  said  trustees 
under  said  assignment ;  and  that  said  bank's  proofs  should  be  re- 
duced by  the  sums  received  by  it  from  the  proceeds  of  said  Sum- 
ner mortgaged  lands ;  and  said  court  proceeded  to  make  said 
reductions  and  declare  a  dividend  on  the  balance  of  said  proofs 
and  decreed  accordingly. 

Now  it  is  further  agreed  by  said  parties  that  all  the  said  credi- 
tors whose  proofs  are  so  reduced  may  join  in  one  appeal  from  said 
order  and  decree  of  said  court,  and  that  no  objection  shall  be 
made  or  raised  thereto,  and  that  this  court,  and  the  Supreme 
Court,  if  either  of  said  parties  shall  carry  the  case  to  said  court, 
may  decide  the  case  of  each  creditor  as  if  he  had  filed  a  separate 
appeal,  and  make  any  such  order  or  decree  as  the  case  of  either 
may  require,  and  also  any  such  judgment  for  costs,  for  or  against 
either  party,  jointly  or  severally,  as  the  case  may  require. 

Frye,  Cotton  ^   White  and  0%nan  Bay^  for  the  plaintiffs. 

The  surety  on  a  promissory  note  is  an  original  maker,  and  is 
primarily  and  absolutely  liable,  as  much  so  as  the  principal,  to 
any  party  lawfully  holding  it.  Bank  of  Newbury  v.  Bichards^ 
35  Vt.  281. 

The  holder  of  a  promissory  note  has  a  legal  right  to  hold  all 
parties  liable  thereon  to  full  payment,  whether  such  parties  are 
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makers,  drawers,  endorsers,  or  sureties.  In  such  case  the  right 
of  double  proof  exists.  JEz  parte  NaBon^  70  Me.  368.  In 
accord  with  these  principles  the  courts  of  bankruptcy  and  insol- 
YCQcj  have  established  the  rules  applicable  to  cases  of  double 
proofs.  The  first  is,  ^^  that  a  holder  may  prove  his  claim,  under 
commissions  against  the  drawer,  acceptor,  and  maker,  and  re- 
ceives a  dividend  from  each  upon  his  whole  claim,  provided  he 
does  not  receive,  in  the  whole,  more  than  his  full  due."  '^  But 
there  is  a  distinction  in  this  case,  when  a  holder  applies  to  prove 
his  debt  against  one  party,  qfter  having  received  a  part  of  it  from 
aDother,  and  when  he  applies  to  prove  before  receiving  any  pay- 
ment  or  composition  from  another,  or  before  a  dividend  has  been 
declared  in  his  favor,  under  a  commission  against  another  party. 
Any  sum  actually  received  in  payment,  from  any  party  to  a  bill, 
before  proof,  made  against  another,  must  be  deducted  from  the 
amount  to  be  proved  against  another."  Sohier  v.  Lorhig^  6  Cush. 
537 ;  Blacke  v.  Ames,  8  Allen,  318  ;  National  M.  W.  Bank  v. 
Porter  et  al.y  122  Mass.  308  ;  New  Bedford  Five  Cent  Savings 
Bank  v.  Union  Mill  Co.  et  al.,  128  Mass.  27. 

Poland^  for  the  defendant. 

It  is  conceded  that  if  the  proof  had  not  been  made  till  after 
this  payment  by  the  principals,  they  could  only  have  proved  for 
the  balance  due  on  their  debts.  Is  the  equality  between  creditors, 
which  the  law  requires,  as  well  as  equity,  to  be  destroyed  for  any 
such  technical  reason  ?  Gases  often  arise,  where  claims  are  prop- 
erly allowed  against  an  estate,  but  before  distribution  they  cease 
to  exist,  as  when  proved  against  the  estate  of  a  surety,  or  one  of 
two  joint  debtors,  and  afterward  paid  by  the  principal,  or  one- 
half  paid  by  the  other  joint  debtor.  The  uniform  practice  has 
been  for  the  Probate  Court  to  make  the  proper  corrections  before 
decreeing  distribution.  It  may  be  said  that  no  such  power  is 
given  to  the  Probate  Court  by  the  statute.  But  it  is  incident 
to,  and  grows  out  of,  the  power  and  duty  to  make  a  true  pro  rata 
distribution.  No  question  was  made  in  the  Probate  Court,  or  in 
the  County  Court,  but  that  the  Probate  Court  had  such  power ; 
the  claim  was,  that  Cotton  and  Lowell  had  the  legal  right  to  divi- 
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dend  on  the  amount  of  their  debts  as  proved.  Bat  they  submitted 
to  do,  or  have  the  court  do,  the  very  thing  we  claim,  as  to  one  of 
Mr.  Lowell's  claims.  There  must  be  some  mode  by  which  a  debt 
which  has  been  paid  by  other  parties,  after  allowance  by  commis- 
sioners against  an  estate,  can  be  struck  out  of  the  list  of  creditors  ; 
but  the  statute  provides  no  mode.  But  it  is  claimed  that  the  Pro- 
bate Court  erred  in  reducing  the  proofs,  by  reason  of  payments, 
made  by  the  principal,  after  the  claims  had  been  proved  before 
commissioners. 

The  leading  case  in  this  country,  under  the  late  bankrupt 
law,  is  that  of  Howard^  CoU  ^  Co.^  4  N.  B.  R.  671,  in  Mary- 
land. Howard,  Cole  &  Co.  were  in  bankruptcy  ;  also  the  part- 
ner Howai-d  individually.  Notes  made  by  Shipley,  Roan  &  Co.,  , 
endorsed  by  Howard,  Cole  &  Co.,  and  also  by  Howard  individ- 
ually, were  proved  by  the  holder  against  the  estate  of  Howard, 
Cole  &  Co.,  and  also  against  the  separate  estate  of  Howard  for 
the  full  amount.  Shipley,  Roan  &  Co.,  the  makers,  had  become 
insolvent,  and  the  holders  of  the  notes  compromised  with  them, 
and  received  40  per  cent,  of  the  debt  after  the  debts  had  been 
proved.  The  claimant  insisted,  he  was  entitled  to  have  a  divi- 
dend from  the  estate  of  Howard,  Cole  &  Co.,  and  also  from  that 
of  Howard,  on  the  full  amount  of  the  debt  as  proved^  without 
deducting  the  40  per  cent,  collected  of  Shipley,  Roan  &  Co.  But 
the  court  decided,  that  the  proof  must  be  reduced  by  the  applica- 
tion of  this  40  per  cent. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  N.  W.  French  in  his  lifetime  signed  or  became 
liable  upon  the  notes  which  were  allowed  by  the  commissioners 
upon  his  estate  as  surety  for  the  French  Brothers.  After  the 
allowance,  the  French  Brothers,  who  were  principals  upon  said 
notes,  made  payments  to  the  appellants,  which  were  endorsed 
upon  said  notes.  French  Brothers  became  insolvent  after  said 
allowance  was  jnade ;  and  made  an  assignment  in  Maine,  and  the 
payments  made  to  the  appellants  were  made  by  the  trustees  under 
said  assignment.  N.  W.  French's  estate  was  insolvent ;  and  in 
the  decree  of  distribution  made  by  the  Probate  Court  the  pay- 
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ments,  so  made  to  the  appellants,  were  deducted  from  the  allow- 
ances  made  by  the  commissioners ;  and  the  amounts  remaining 
due  were  taken  as  the  basis  upon  which  the  dividend  was  made. 
An  appeal  was  taken  from  the  decree  so  made,  the  appellants 
claiming  that  a  dividend  should  have  been  decreed  to  them  upon 
thoir  claims  as  allowed  by  the  commissioners.  It  was  the  primary 
duty  of  the  French  Brothers  to  have  paid  the  notes,  and  thus 
relieved  the  surety  and  his  estate  from  all  liability ;  and  it  is 
admitted  that  if  the  payments  had  been  made  before  the  notes 
were  presented  for  allowance,  only  such  sum  could  have  been 
allowed  as  appeared  to  be  due.  In  the  distribution  of  an  insol- 
vent estate  wc  see  no  reason  why  a  payment  made  by  the  princi- 
pal after  the  allowance  should  not  be  treated  in  the  same  way  that 
it  would  have  been  if  made  before.  In  both  cases  the  payment 
reduces  the  liability  of  the  estate.  While  it  is  true  that  the 
payees  had  the  right  to  regard  the  surety  as  a  principal,  and  to 
enforce  his  liability  as  a  principal  until  they  had  obtained  full 
satisfaction,  yet,  where  there  is  only  a  limited  fund  from  which  to 
obtain  satisfaction,  and  the  question  is  made  how  that  fund  shall 
be  distributed,  creditors,  whose  claims  are  equal  in  right  are  on- 
titled  to  share  equally  in  such  distribution.  Our  statute  upon  the 
subject  of  the  distribution  of  insolvent  estates  requires  that  that 
rule  shall  be  observed.  If  the  rule  claimed  by  the  appellants 
should  be  adopted,  no  such  equality  could  be  preserved ;  and 
creditors  might  obtain  dividends  upon  claims  that  the  estate  was 
not  liable  for,  thus  being  preferred  to  other  creditors  whose  claims 
against  the  estate  were  unquestioned.  This  would  be  in  conflict 
with  all  the  statutory  provisions  pertaining  to  the  settlement  and 
distribution  of  insolvent  estates.  The  payment  made  to  the  First 
National  Bank  of  St.  Johnsbury,  and  which  was  deducted  from 
the  allowance  before  a  dividend  was  decreed  to  it,  was  made  from 
the  funds  of  the  principals,  so  that  its  case  is,  in  principle,  like 
the  cases  of  the  other  appellants.  In  in  re  Howard^  Cole  ^  Co.^ 
a  well-considered  case  decided  in  the  U.  S.  District  Court,  4  Nat. 
Bank.  Beg.,  it  was  held  that  where  the  holders  of  notes,  after 
they  had  proved  the  full  amount  of  their  claims  against  the  bank- 
rapt  estates  of  the  indorsers,  received  part  payment  from  the 
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makers,  they  were  entitled  to  dividends  only  on  the  amount  due 
when  the  dividends  were  declared,  only. 

There  was  no  error  in  the  judgment  of  the  County  Court,  and 
it  is  afSrmed,  and  ordered  to  be  certified  back  to  the  Probate 
Court. 


*  In  the  Matter  of  B.  F.  MERRILL,  Pbtitioneb. 
*  In  the  Matter  of  CENTRAL  VT.  R.  R.  CO.,  PBTmoNER. 

[In  Chancery.] 

Railroad.     Receivers.     Report  of  Referee  Conelueive  ufdees  mU' 
take.     Negligence. 

1.  When  one  lailroad  company  baa  a  right  by  contract  to  ran  its  trains  over  the  track 

of  another  railroad  company,  the  latter  company  is  liable  for  injariee  caused 
solely  by  the  negligence  of  its  own  switchman  in  not  properly  attending  to  his 
duty,  to  an  engineer  of  the  former  company  while  operating  his  engine  on  said 
track;  and,  also,  to  the  other  company  for  damage  to  its  property. 

2.  The  rule  is  approved  that  when  a  party's  negligence  is  imminently  dangerous  to 

life  he  is  liable  for  all  injuries  sustained  by  any  one,  without  fault,  which  were 
the  probable  consequence  of  such  party's  negligence. 

3.  A  special  master's  report  of  facts  is  conclusive  when  the  reference  was  voluntary, 

unless  for  evident  mistake  on  the  part  of  the  master,  or  evident  corraption;  and 
it  must  appear  affirmatively. 

4.  The  defendant  railroad  company  was  in  possession  and  management  of  receivers 

appointed  by  the  Court  of  Chancery.  The  petitions  to  recover  for  the  injuries 
were  properly  brought  to  that  court. 

Both  cases  were  heard  ou  the  report  of  a  special  master  at  the 
March  Term,  1881,  Washington  County;  Ross,  Chancellor  in 
one  case,  and  Taft,  Chancellor,  in  the  other.  The  report  of  the 
master  was  sustained,  and  the  receivers  ordered  to  pay  the 
amount  found  by  him. 

*  Both  cases  heard  at  the  adjourned  General  Term,  Hay,  1S82. 
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ABSTRACT   OF  PETITIONS. 

The  petition  in  each  case  sets  forth  substantially  the  same  facts, 
to  wit,  that  there  was  a  contract  between  the  Central  Vermont 
Railroad  Company  and  the  receivers  of  the  Montpelier  &  Wells 
River  Railroad  Company,  by  which  the  Central  Vermont  Railroad 
Company  ran  its  trains  over  that  portion  of  the  track  of  the  M. 
&  W.  R.  R.  R.  Co.,  lying  between  the  Central  Vermont  depot  in 
Montpelier  and  Barre  Junction,  so  called,  a  distance  of  about  two 
miles ;  that  the  C.  V.  R.  R.  Co.  had  been  in  the  daily  use  of  said 
track  for  a  long  time  previous  to  the  26th  day  of  September,  1876  ; 
and  that  said  contract  was  in  full  force  on  said  day  ;  that  at  Bai're 
Junction  there  was  a  switch  under  the  exclusive  control  of  the 
receivers  for  thepurpose  of  letting  the  C.  V.  R.  R.  train  off  and 
on  to  the  M.  &  W.  R.  R.  R.  track  from  the  M.  &  White  R.  R.  R. 
track ;  that  solely  by  the  negligence  of  the  switchman  at  Barre 
Junction  on  the  26th  day  of  September,  A.  D.  1876,  the  train  of 
the  C.  V.  R.  R.  Co.  was  let  on  to  the  track  of  the  M.  &  W.  R.  R. 
R.  Co.,  at  Barre  Junction,  at  an  improper  time,  and  said  train  was 
signaled  that  the  track  was  clear,  and  that  it  had  the  right  to  pro- 
ceed in  the  usual  way  to  Montpelier  over  that  portion  of  the  track 
of  the  M.  &  W.  R.  R.  R. ;  that  it  did  proceed  and  before  reaching 
Montpelier  it  collided  with  a  train  on  the  M.  &  W.  R.  R.  R. ; 
that  the  petitioner,  B.  F.  Merrill,  was  engineer  on  the  Central 
Vermont  train  and  lost  a  leg  in  consequence  of  the  collision  ;  and 
that  the  engine  and  car  of  the  C.  V.  R.  R.  Co.  was  damaged. 
•  The  petitioner,  B.  F.  Merrill,  asked  the  court  to  order  the  re- 
ceiveps  to  pay  him  the  damages  sustained  by  said  collision ;  and  the 
G.  V.  R.  R.  Co.  asked  to  have  the  receivers  pay  them  the  damages 
to  their  train  occasioned  by  said  collision. 

The  receivers  alleged  in  their  answer  that  the  C.  V.  R.  R.  was, 
on  the  26th  day  of  September,  1876,  engaged  in  running  trains 
over  that  portion  of  the  M.  &  W.  R.  R.  R.  track  between  Mont- 
pelier and  Barre  Junction  by  their  license,  but  subject  to  the  rules 
and  regulations  of  the  M.  &  W.  R.  R.  R.,  upon  terms  mutually 
agreed  upon  between  them ;  that  the  petitioner,  B.  F.  Merrill, 
and  the  others  in  charge  of  the  train  which  collided  with  the  train 
on  the  M.  &  W.  R.  R.  R.  Co.  were  not  running  their  train  accord- 
ing to  the  rules  and  regulations  of  the  M.  &  W.  R.  R.  R.  Co.  in 
force  at  that  time,  and  that  the  collision  was  caused  in  whole  or 
in  part  by  their  fault  ancl  negligence.  The  receivers  also  objected 
to  the  reference  to  a  master  until  the  facts  were  established  by  the 
court  upon  which  their  liability  was  founded. 

The  court  referred  both  petitions  to  the  same  master,  and  the 
hearing  on  both  petitions  was  had  at  the  same  time ;  the  master 
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was  ordered  to  return  all  the  testimony  to  the  court.    He  found, 
among  other  things,  as  follows  :     .     .     . 

And  the  said  Central  Vermont  Company  in  operating  said  Barre 
road  as  aforesaid  was,  under  contract  with  the  said  M.  &  W.  R. 
R.  R.  Co.,  and  the  said  receivers,  making  use  of  and  running  its 
trains  over  that  section  of  the  M.  &  W.  R.  R.  R.  between  said 
Coffee  House,  or  a  point  close  by  known  as  Barre  Junction,  and 
Montpelier  village,  being  about  two  miles,  upon  terms  agreed 
upon  between  said  C.  V.  R.  R.  Co.,  and  the  said  receivers,  and 
said  M.  &  W.  R.  R.  R.  Co.  .  .  That  at  said  Barre  Junction 
there  was  a  switch,  designed  to  let  the  trains  running  on  said 
Barre  road  on  to  and  off  from  the  M.  <&  W.  R.  R.  R.  section,  so  used 
by  said  Cen.  Vt.  Co.,  and  also  a  signal  or  target  was  placed  at 
said  stvitch,  both  of  which  were  erected  and  owned  by  and  were 
at  all  times  under  the  exclusive  control  of  the  said  M.  &  W.  R. 
R.  R.  Co.  and  said  receivers  to  tend  and  keep  in  repair ;  and  the 
master  finds  that  under  the  above  named  contract  it  was  the  duty 
of  said  receivers  and  said  M.  &  W.  R.  R.  R.  Co.  and  those  operat- 
ing said  road  to  furnish  at  all  times,  at  their  sole  expense,  a 
switchman  to  tend  said  switch  and  signal  and  have  the  same  in 
proper  position  at  all  times,  and  to  show  accurately,  according  to 
the  rules  regarding  said  switch  and  signal,  when  it  was  proper  for 
said  Barre  trains  to  proceed  upon  or  off  from  said  section  of  said 
M.  &  W.  R.  R.  R. 

The  signal  or  target  placed  at  said  Barre  Junction,  for  day  sig- 
nal, consisted  of  a  post  set  in  the  ground  with  an  arm  extending 
from  near  the  top  of  the  post  which  was  so  arranged  as  to  be 
raised  to  a  perpendicular  position  or  let  down  to  a  horizontal  po- 
sition as  the  case  required ;  and  this  signal  was  so  placed  that  it 
could  be  seen  by  the  train  men  of  both  roads  from  either  direction 
at  a  considerable  distance  before  reaching  said  Barre  Junction, 
and  in  season  to  enable  the  engineers  to  control  their  trains  ac- 
cording to  the  signal.  And  the  signal  for  day  on  the  said  26th 
day  of  September,  and  which  was  understood  by  the  conductors, 
engineers  and  train  men  of  both  roads  was,  that  when  the  arm  was 
horizontal  in  position  it  indicated  to  the  Barre  road  engineer  and 
conductor  that  no  trains  were  in  the  way  on  said  section  of  the 
M.  &  W.  R.  R.  R.,  and  that  said  switch  was  properly  placed  for 
the  Barre  train  to  proceed  on  to  the  said  section  of  said  M.  &  W. 
R.  R.  If  the  arm  was  down  at  perpendicular  it  indicated  that 
the  Barre  train  had  not  clear  road  over  this  section  and  must  wait 
at  said  Junction 

That  at  this  time  and  before  and  after,  the  tender  of  said  switch 
and  signal  was  a  Mr.  Kempton,  in  the  employ  for  that  purpose  of 
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said  M.  &  W.  B.  R.  R.  Co.  and  said  receivers,  living  near  by  said 
switch,  but  from  time  to  time  during  tbe  summer  and  spring  pre- 
vious to  said  25th  September  the  said  switch  and  signal  had  been 
tended  by  a  young  lad  then  living  with  said  Kempton  ;  and  the 
master  finds  from  the  evidence  that  the  fact  that  said  lad  was  tend- 
ing said  switch  and  signal  had  long  been  observed  by  Mr.  Stowell 
(who  was  then  acting  superintendent  of  said  M.  &  W.  R.  R.  R. 
during  all  the  time  in  question,  and  had  in  that  capacity  the  hiring 
of  all  the  employes  on  said  road)  without  objection,  and  with 
his  acquiescence.  That  said  Stowell  was  informed  long  before  of 
the  desire  of  Mr.  Eempton  to  place  said  boy,  Goodno,  in  charge 
of  said  switch  and  signal,  but  did  not  direetly  consent  nor  object, 
but  Mr.  Eempton  supposed  he  had  liberty  and  leave  from  Mr. 
Stowell  to  employ  said  boy  in  that  service. 

That  on  the  occasion  in  question  said  boy,  Goodno,  was  at  said 
switch  when  said  Barre  train  approached,  and  was  in  sole  charge 
of  said  switch  and  signals. 

In  the  course  of  trains  on  the  M.  &  W.  R.  R.  R.,  there  was  a 
mixed  train  destined  for  Wells  River,  to  start  by  the  time  table 
of  that  road  from  its  depot  at  Montpelier  at  5:7  P.  M.,  but  on  a 
difference  of  chronometer  time  of  the  two  roads  of  4  minutes  on 
which  their  respective  time  tables  were  calculated,  ample  time  was 
given  said  M.  &  W.  R.  train  to  pass  Barre  Junction  some  min- 
utes before  the  Barre  train  on  its  time  could  arrive  at  Barre 
Junction. 

On  the  occasion  in  question  it  was  observed  by  the  engineer, 
fireman  and  conductor  of  said  Barre  train  a  considerable  distance 
before  reaching  said  junction  that  the  arm  of  said  signal  was  in 
the  right  position  and  that  said  switch  was  also  set  right  for  said 
Barre  train  to  proceed  on  the  said  M.  &  W.  R.  R.  R.,  and  so  the 
engineer  of  safd  Barre  train  did  not  stop  but  proceeded  on  his 
way  over  said  switch 

The  master  finds  that  the  petitioner  and  his  train  men  did  all 
that  it  was  possible  to  do,  and  used  all  proper  diligence  to  stop 
said  train  and  prevent  said  collision ;  that  the  petitioner  was  in 
the  exercise  of  due  and  proper  care  and  prudence  in  running  his 
said  engine  ;  that  he  and  his  said  train  men  were  guilty  of  no  neg- 
ligence or  imprudence  either  in  running  said  train,  in  passing  said 
switch,  or  in  their  attempt  to  stop  said  train  to  prevent  said  collis- 
ion, and  that  said  collision  was  in  no  way  contributed  to  by  any 
negligence  or  want  of  care  or  diligence  of  the  petitioner  or  any  of 
the  men  in  charge  of  said  train 

On  the  whole  evidence  submitted  the  master  finds  that  the  M.  & 
W.  R.  R.  R.  Co.  and  said  receivers  and  those  having  charge  of  the 
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same  were  guiltj  of  negligence,  want  of  care  and  diligence  and 
neglect  of  duty  in  the  management  of  their  said  road  and  said 
switch  and  signal,  and  that  the  said  accident  and  injury  to  said 
petitioners  were  wholly  due  to  and  occasioned  by  their  said  negli- 
gence and  want  of  care  and  diligence  and  neglect  of  duty  as 
charged  in  said  petition. 

The  master  finds  that  the  said  petitioner  has  thereby  suffered 
damage  to  the  amount  of  five  thousand  dollars,  and  he  therefore 
finds  and  awards  that  the  said  petitioner  recover  of  the  said  de- 
fendants the  sum  of  five  thousand  dollars  and  his  costs. 

The  defendants  made  many  requests  to  the  master ;  also,  a  mo- 
tion to  recommit  the  report ;  also,  a  motion  to  set  it  aside ;  but 
these  are  immaterial  in  view  of  the  opinion  of  the  court.  The 
other  facts  are  sufficiently  stated  in  the  opinion. 

S.  C.  Shurtleffj  for  the  defendants. 

It  is  conceded  that  the  court  should  find  the  facts  upon  which 
the  right  of  recovery  is  based  ;  but  the  petitioners  claim  that  the 
court  can  call  to  its  aid  a  master,  whose  report  is  as  final  as  the 
verdict  of  a  jury,  or  the  report  of  an  auditor.  This  the  defend- 
ants do  not  concede.  It  was  not  until  Statute  21  and  22,  Yic.  G. 
27,  that  a  Gourt  of  Ghancery  in  England  could  assess  damages ; 
their  former  practice  as  well  as  ours,  was  to  send  it  to  a  jury, 
(88d  Vt.  588)  or  for  the  court  to  try  it.  An  accounting  is  properly 
sent  to  a  master,  but  other  facts  are  either  to  be  tried  by  the  court 
or  sent  to  a  jury.  If  sent  to  a  master,  the  testimony  must  be  re- 
ported, and, the  whole  is  subject  to  the  revision  of  the  court. 
Herrick  v.  Belnap'a  E%t.  ^  Vt.  O.  B.  B.  Co.\  27  Vt.  673. 
Although  this  has  been  changed  by  statute,  (G.  S.  c.  29,  s.  11,) 
so  far  as  taking  accounts  are  concerned,  the  statute  does  not  apply 
to  the  question  of  damages.  The  conductor  and  engineer  of  the 
Barre  train  did  not  stop  before  crossing  on  to  tbe  M.  &  W.  R.  R. 
R.  track,  and  whistle,  as  required  by  the  statute.  See  Session  Laws 
of  1872,  No.  33,  p.  73.  It  may  be  claimed  that  the  law  was  not 
meant  to  apply  to  a  case  like  the  present,  but  we  fail  to  see  why 
the  danger  is  not  as  great,  or  even  greater,  than  when  one  road 
crosses  another  at  right  angles.  The  petitioners  found  their 
claim  on  the  case  of  Satvyer  v.  B.  ^  B.  B.  B.  Co.,  27  Vt.  370, 
and  cases  there  cited.    The  language  used  by  the  court  in  this 
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case  is  open  to  criticism,  and  is  in  direct  conflict  with  the  case  of 
Mureh  y.  Concord  Railroad^  9  Foster,  29  N.  H.,  and  the  reason- 
ing therein.  We  submit  that  the  foregoing  is  not  law.  Railroads 
lease  their  roads  to  other  corporations  to  run,  and  to  hold  that 
the  lessor,  without  any  contract  for  that  purpose,  is  legally  bound 
to  keep  their  track  in  repair,  for  the  other  one  is  absurd.  The 
fact  that  the  contract  usually  provides  for  the  repairs  does  not 
help  the  question — the  lessor  is  not  bound  to  repair  unless  he 
agrees  to.  There  is  no  pretence  that  the  receivers  agreed  to  keep 
the  road  in  repair,  or  assume  any  risks  of  accident ;  the  case 
simply  shows  that  they  gave  a  license,  on  certain  terms,  for  the 
Barre  train  to  run  over  the  road  ;  no  claim  that  they  assumed  any 
risk,  or  were  paid  for  assuming  any  risks ;  and  we  say  as  between 
these  two  roads,  each  road  must  bear  its  own  loss,  in  the  absence 
of  any  agreement  upon  this  subject.  The  learned  counsel  for  the 
plaintiff  cite  the  following  cases  to  support  their  doctrine :  Nelson 
V.  Vt.  ^  Ca.  R.  B.  Co.,  26  Vt.  717 ;  Mayor  ^e.  of  Lyme 
JRegu  V.  Henly,  1  Bing.  N.  C.  222  ;  27  E.  0.  L.,  614;  Phil.  ^ 
Heading  R.  Co,  v.  Derby ,  14  How.  468 ;  Northern  Railway  Co.  v. 
Harrison,  26  Eng.  L.  &  E.q  444 ;  Thomas  v.  Winchester,  2 
Seld.  898 ;  Collet  v.  Loud  ^  N.  W.  R.  R.  Co.,  6  Eng.  L.  &  E. 
805  ;  Longmead  ^  Wife  v.  Holleday,  6  Eng.  L.  &  Eq.  462  ;  Cumh. 
Valley  R.  R.  Co.  v.  Hughes,  11  Penn.  141.  A  critical  examina- 
tion of  these  cases  shows  in  every  one  of  them  that  the  action  was 
well  founded  as  for  the  neglect^of  the  defendants  for  the  disregard 
of  some  public  statute,  or  from  privity  of  contract,  as  that  of  a 
common  carrier. 

B.  F.  Fifidd,  for  petitioners. 

The  report  of  a  master  will  not  be  set  aside  except  for  wilful 
misconduct  or  gross  mistake.  43  Vt.  460 ;  50  Yt.  52 ;  31  Vt. 
186.  On  the  facts  reported  the  petitionee  are  clearly  entitled  to 
recover.  27  Vt.  870.  The  report  is  fully  sustained  by  the  evi- 
dence. The  proceeding  by  petition  was  the  appropriate  remedy. 
Peek  V.  Craney  25  Vt.  146 ;  46  Vt.  792 ;  Wiswell  v.  Sampson^ 
14  How.  52. 

The  master  finds  his  powers  in  the  order  of  reference,  and 
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should  report  facts  aad  not  evidence,  unless  required  by  the  or- 
der. 15  Vt.  196-7  ;  2  Daniell  Ch.  P.  p.  1298-9  to  1800  and 
note  ;  R.  L.  s.  701. 

The  opinion  of  the  court  was  deliyered  by 

Yeazby,  J.  The  Montpelier  &  Wells  River  Railroad  being  in 
the  possession  and  management  of  receivers  appointed  in  a  suit 
pending  in  the  Court  of  Chancery,  these  petitions  were  brought  in 
that  cause ;  and  the  subject-matter  of  them  became  proper  sub- 
jects of  adjudication  in  that  court  and  cause.  Answers  were 
filed,  and  that  court  referred  both  petitions  to  the  same  master, 
and  the  hearing  was  had  on  both  petitions  at  the  same  time.  The 
order  of  reference  in  the  Merrill  petition  directed  the  special  mas- 
ter ^'  to  find  and  report  to  this  court  in  accordance  with  the 
prayer  of  said  petition."  The  order  in  the  Central  Vermont 
petition  was  to  the  same  effect,  and  also  to  return  all  the  testi- 
mony to  the  court.  One  report  was  filed  in  both  causes,  also  ex- 
ceptions thereto  by  the  receivers  ;  and  upon  hearing  by  the  chan- 
cellor the  exceptions  were  overruled,  and  the  receivers  ordered 
to  pay  the  petitioners  respectively  the  amount  reported,  from 
which  decrees  an  appeal  was  taken  to  this  court. 

It  is  first  claimed  in  behalf  of  the  receivers  that  the  special 
master's  report  of  the  facts  is  not  conclusive  thereof ;  that  not- 
withstanding the  report,  the  testimony  taken  before  him  must  also 
be  reported,  and  the  whole  of  it  is  subject  to  revision  by  the  Court 
of  Chancery,  and  by  this  court  on  the  appeal. 

It  is  further  claimed  that  as  the  subject-matter  of  reference  in- 
volved an  assessment  of  damages,  it  could  only  be  tried  by  jury 
or  by  the  court ;  that  only  matter  of  accounting  could  properly  be 
sent  to  a  master.  The  case  was  referred  before  the  law  of  1878, 
providing  for  trial  of  facts  by  special  masters  in  any  case  in  chan- 
cery ;  and  we  understand  it  was  a  voluntary  reference,  and  that 
no  appeal  has  ever  been  taken  to  the  order  of  reference  or  objec- 
tion made  to  it.  It  is  too  late  now  to  raise  any  question  upon 
this  order,  or  in  respect  to  the  method  of  trial  adopted. 

But  the  first  point  is  the  one  now  mainly  pressed.  If  the  proposi- 
tion here  insisted  upon  is  correct  as  a  general  proposition  appli- 
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cable  to  all  cases  of  reference,  it  is  plain  that  nQtbing  would  or- 
dinarily be  gained  by  a  reference.  Mott  v.  Harrington^  15  Vt. 
197.  The  reference  in  this  case  being  regular,  the  rule  as  to  the 
effect  of  the  report  is  the  same  as  it  would  be  in  a  reference  for 
taking  an  account.  The  general  rule  is  that  the  master's  finding 
of  the  facts  is  conclusive.  It  was  so  stated  in  Merriam  y.  Bar- 
ton^  14  Vt.  501,  unless  the  report  for  good  cattse  be  set  aside  ; 
without  stating  what  would  be  good  cause.  The  same  was  held 
in  MeDanidB  v.  Harbour^  43  Vt.  460,  unless  for  evident  mistake 
on  the  part  of  the  master,  or  evident  corruption.  And  in  VU  ^ 
Oan.  R.  R.  Co.  v.  Vt.  Cen.  R.  R.  Co.,  84  Vt.  65,  unless  the  re- 
sult is  clearly  shown  to  be  wrong.  And  in  Rowan  v.  State  Bank, 
45  Vt.  160,  unless  it  appears  affirmatively  that  the  master  found 
facts  without  evidence,  or  against  evidence.  In  Howard  v.  Scott^ 
50  Vt.  48,  Boss,  J.,  speaking  for  the  court,  stated  the  rule  as  fol- 
lows :  ^*  The  finding  of  a  master  in  matters  referred  to  him  in  re- 
gard to  the  facts  established  by  the  testimony,  is  as  conclusive 
upon  the  parties  as  the  verdict  of  a  jury  in  a  civil  cause,  and  will 
be  reviewed  or  set  aside  only  for  the  same  reasons  that  a  verdict 
would  be*  Where  there  is  evidence  tending  to  establish  the  facts 
found,  neither  the  Court  of  Chancery,  nor  the  Supreme  Court  on 
appeal,  will  review  the  findings  in  regard  to  the  weight  to  be 
given  to  the  testimony.  The  party  attacking  the  master's  report 
in  this  particular  must  satisfj  the  court  that  the  master  has  acted 
corruptly  or  has  been  led  astray  by  having  entertained  a  mistaken 
view  of  the  law  applicable  to  the  testimony."  To  the  same  effect 
see  Daniell's  Ch.  vol.  2,  p.  1300,  n.  1,  and  cases  there  cited. 
(8d  Am.  ed.)  There  are  many  things  that  affect  the  weight  and 
credibility  of  a  witness's  testimony,  besides  his  words  as  they  ap- 
pear on  paper. 

Under  the  well-established  practice  here  and  elsewhere,  this 
report  is  conclusive  as  to  the  facts  in  this  case.  There  is  no 
charge  of  corruption.  A  careful  reading  of  the  testimony  shows 
no  fact  was  found  without  evidence  or  against  evidence.  Under 
the  general  rule,  the  weight  of  the  evidence  was  for  the  master  to 
determine.  There  is  nothing  about  this  case  to  make  it  especially 
exceptional.    The  report  covers  the  ground  of  the  defendants'  re- 
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quests  and  the  motion  to  recommit,  so  far  as  was  material  and 
necessary  in  order  for  the  defendants  to  have  the  full  benefit  of 
the  law  applicable  to  the  case.  We  think  there  was  no  error  in 
the  decretal  order  overruling  the  exceptions  and  objections  to  the 
report ;  and  that  ip  its  facts  the  case  must  stand  upon  the  report. 

It  is  further  claimed  that  upon  the  report  the  petitioners  are 
not  entitled  to  recover.  By  contract  between  the  Central  Ver- 
mont R.  R.  Go.  and  the  Montpelier  &  Wells  River  R.  R.  Go.  the 
farmer  acquired  the  right  to  use  two  miles  of  the  track  of  the  lat- 
ter for  the  running  of  its  trains,  paying  therefor  a  stipulated  price. 
The  switch  which  guided  the  Central  Vermont  trains  on  to  this 
track  was  to  be  under  the  control  of  the  Montpelier  &  Wells  River 
Company,  and  to  be  operated  by  the  switchman  of  that  company. 
This  constituted  the  entire  arrangement,  so  far  as  expressed  be- 
tween the  parties.  An  out  going  Montpelier  &  Wells  River  train 
from  Montpelier  was  due  to  pass  the  point  of  this  switch  a  few 
minutes  before  an  incoming  Central  Vermont  train  was  due  at 
that  point.  As  the  latter  train  approached  this  point,  the  switch- 
man informed  the  conductor  that  the  outgoing  train  had  passed. 
This  was  a  mistake,  and  the  consequence  was  a  collision  in  which  the 
petitioner  Merrill,  the  engineer  of  the  Central  Vermont  train,  was 
injured  and  the  train  wrecked.  The  master  finds  that  the  acci, 
dent  and  injury  was  due  solely  to  the  negligence  of  the  defend, 
ants ;  and  that  said  engineer  and  all  his  train  men  were  without 
fault,  but  were  in  the  exercise  of  due  care  and  prudence. 

The  defendants  insist  that  as  the  contract  is  silent  as  to  who 
should  take  the  risk  in  case  of  accident  or  be  responsible  for  the 
negligence  of  the  switchman,  the  petitioners  can  stand  on  no  con 
tract  obligation.  And  they  insist  further  that  none  of  the  duties 
expressly  created  or  imposed  by  their  charter  or  the  general  laws 
of  the  State  were  violated,  therefore  the  petitioners  were  not  in- 
jured by  the  non-observance  of  any  duty  imposed  by  law.  The 
precise  question  here  raised  having  been  considered  and  decided 
in  this  State  adversely  to  the  defendants'  claim  in  the  case  of 
Sawyer  v.  B.  ^  B.  B.  B,  Co.j  27  Vt.  870,  there  is  no  occasion 
for  re-examination  of  the  subject  unless  that  case  is  to  be  over, 
ruled ;  and  the  defendant's  argument  in  substance  is  that  that  case 
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was  decided  wrong  and  should  be  overruled.  The  defendants  do 
not  deny  the  general  proposition  that  the  railroad  company  is  re- 
sponsible to  a  party  for  the  breach  of  a  public  duty  causing  him 
special  damage ;  and  a  privity  of  contract  between  him  and  the 
company  is  not  necessary  to  entitle  him  to  an  action  for  the  in- 
jury. Pierce  on  Railroads,  page  274,  after  stating  this  proposi- 
tion, says :  ^^  Its  obligation  to  keep  its  railroad  in  a  safe  and 
proper  condition  for  use  is  imposed  not  only  for  the  benefit  of  its 
servants  and  passengers,  but  as  a  public  duty  independent  of  con- 
tract, and  co-extensive  with  the  lawful  use  of  the  road.  Thus, 
where  one  company  by  agreement  or  otherwise  has  a  right  to  run 
its  trains  over  the  road  of  another  company,  the  servants  of  the 
former  company  may  maintain  an  action  against  the  company 
owning  the  road  for  an  injury  occasioned  by  the  improper  and 
negligent  management  of  the  switch,  which  it  was  the  duty  of  the 
latter  company  to  keep  in  the  proper  place,"  and  he  cites  Sawyer 
T.  BiU.  ^  B.  E.  E.  Co,  and  other  cases.  This  language  covers  the 
precise  question  in  this  case.  Another  authority,  not  cited  by 
Pierce,  is  the  case  of  Smith  v.  The  N.  F.  ^  H.  E.  Co.,  19  N.  Y. 
127,  a  case  identical  in  facts,  in  substance,  and  where  the  Court 
of  Appeals  adopted  the  same  rule  and  arrived  at  the  same  conclu- 
sion as  was  adopted  in  Sawyer  v.  E.  ^  B.  E.  E.  Co,  It  would 
eeem  that  the  Vermont  case,  though  previous  to  the  New  York 
case,  was  not  brought  to  the  attention  of  the  New  York  court,  as 
it  is  not  cited  in  that  case.  It  is  probable,  therefore,  that  these 
two  courts  arrived  at  the  same  result  independently  of  each  other. 
Two  opinions  were  delivered  in  the  New  York  case,  one  by  Gbo. 
▼EB,  J.,  and  one  by  Selden,  J.,  both  to  the  same  effect.  In  that 
case  one  point  was  made  which  is  not  urged  here  ;  that  the  case 
came  within  the  rule  that  a  servant  cannot  recover  for  an  injury 
caused  by  the  negligence  of  a  fellow  servant  employed  by  the 
same  master  in  the  same  general  business.  The  answer  made  to 
that  by  both  judges  was  that  the  injured  person  and  switchman 
were  not  employed  by  the  same  master.  Upon  the  point  here 
pressed,  the  court  held  that  the  rfile  adopted  in  Thomas  v.  Win- 
duster,  2  Seld.  897,  applied.  There  it  was  held  that  a  dealer  in 
drugs,  vending  poison  labeled  as  harmless  medicine,  was  liable 
14 
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to  a  party  who  purchased  from  the  innocent  vendee,  for  an  injury 
occasioned  by  its  nse.  The  principle  was  that  a  party  is  liable 
for  all  the  injaries  sustained  by  any  one  without  fault,  which  were 
the  probable  consequences  of  his  negligence,  when  such  negligence 
was  imminently  dangerous  to  life.  The  court  in  the  New  York 
case  said :  ^^  Such  liability  tends  to  promote  caution  in  these 
transactions  of  such  vast  importance  to  the  public.  A  contrary 
rule  will  induce  carelessness  and  negligence.  Langmaid  v.  HoUi" 
day^  6  L.  &  E.  562.  We  see  no  occasion  to  disapprove  of  the 
application  which  the  New  York  and  Vermont  courts  thus  early 
made  of  the  principle  of  law  above  stated,  and  feel  no  hesitation 
in  making  the  same  application  in  this  case.  Indeed,  to  deny  it, 
would  be  to  overrule  a  well-considered  case  of  our  own  court, 
which  has  stood  for  more  than  twenty-five  years,  not  since  directly 
questioned  anywhere  so  far  as  shown,  but  sustained  by  high  au- 
thority, and  which  seems  to  have  been  approved  by  the  best  ele- 
mentary writers.  We  think  this  is  a  case  apt  for  the  application 
of  the  rule  %tare  decisis. 

The  defendant's  counsel  have  discussed  the  question  of  interest, 
but  the  petitioners  make  no  claim  for  interest  prior  to  the  decree 
of  the  chancellor. 

The  decree  of  the  Court  of  Chancery  is  affirmed,  and  the  cause 
remanded. 
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JOHN  McGOWAN  v.  PEOPLE'S  MUTUAL  FIRE  INS.  CO. 
[In  Chancery.] 

Insurance.     Mortgage.    Notice.     Delay. 

1.  Under  a  policy  of  insQiance  requiring  notice  to  be  given  to  the  oompftny  of  a  mort- 

gaging of  the  property,  &c,  a  delay  in  giving  imch  notice  for  fifty  days  is 
nnreasonable  ;  and  voids  the  policy. 

2.  In  such  a  case,  if  the  mortgage  covers  only  realty,  but  the  policy,  both  real  and 

personal  property,  it  is  wholly  void,  unless  the  contract  is  divisible  ;  the  differ- 
ent properties,  insured  for  separate  sums  ;  and  the  risk  upon  the  property, 
which  is  claimed  to  be  valid,  unaffected  by  the  cause  that  renders  the  policy 
void  in  part. 

3.  Stated,  when  the  rule,  "  void  in  part  void  in  toto"  applies  to  insurance  contracts. 

Heard  at  the  September  Term,  1880,  Rutland  Coanty, 
TsAZET,  Chancellor,  on  bill,  answer  and  the  report  of  a  special 
master.  The  chancellor,  pro  forma^  ordered  and  decreed  that  the 
orator  was  entitled  to  recover  the  sum  of  $752.25,  interest  and 
costs ;  and  that  a  decree  be  entered  according  to  the  prayer  of 
the  bill,  which  was,  in  part,  that  the  said  ^^  insurance  company 
may  be  compelled  to  accept  and  approve  of  said  mortgage  upon 
said  premises."  The  facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

BoberU  ^  Boberti^  for  the  defendant. 

Here  the  by-law  sets  no  time  within  which  a  representation  of 
the  alienation  by  mortgage  shall  be  made  to  the  secretary.  A 
convenient  and  reasonable  time  only  could  be  claimed.  Due  dili- 
gence is  required.  From  analogous  provisions  thirty  days  would 
seem  to  be  the  extreme  limit.  It  should  certainly  be  within  less 
than  fifty  days,  and  reasonably,  in  case  of  a  sweeping  mortgage 
of  this  character,  before  a  loss  occurs.  When  a  policy  requires 
notice  forthwith,  only  due  diligence  is  required.  Peoria  Ine.  Co. 
T.  Lewi%^  18  111.  553.  In  such  case  a  delay  of  11  days  was  held 
too  late.     Trask  v.  Ine.  Co.^  29  Penn.  St.  198.      4  Waite's  Ac- 
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doDs,  78.  So  nineteen  days'  delay,  unexplained,  in  giving  notice 
of  a  subsequent  incumbrance  was  held  to  avoid  the  policy.  Md- 
len  V.  EamiUon,  In^  Co.,  17  N.  T.  609.  Waiters  Actions, 
59-60.  The  notice  of  Sept.  12, 1878,  if  seasonable,  was  defec- 
tive in  omitting  to  state  one  material  provision  of  the  mortgage, 
viz. :  the  provision  for  keeping  the  premises  insured  and  paying 
the  insurance  money,  in  case  of  loss  to  the  mortgagee.  It  also 
contained  no  request  from  mortgagor  or  mortgagee  for  an  approval 
or  confirmation.  Again,  if  a  representation  perfect  in  form  and 
substance  had  been  seasonably  made,  the  court  cannot  say  that  a 
refusal  to  approve  would  have  been  arbitrary  and  without  good 
cause.  In  this  company  the  directors  stood  as  the  agreed  arbitra- 
tors between  all  the  members  of  the  company,  and  any  one  of 
them.  It  would  be  as  well  a  violation  of  the  contract  as  an  un- 
warranted usurpation  for  the  chancellor  to  substitute  his  own 
judgment  for  that  of  the  directors  upon  the  question  of  the  mate- 
riality of  the  representation.  This  court  cannot  say  that  the 
directors  would  have  approved  of  the  mortgage  and  confirmed  the 
policy,  if  it  had  been  duly  represented,  nor  that  they  ought  to 
have  done  so.  In  the  case  Boyntan  v.  Ifu.  Co.,  48  Yt.,  it  was 
admitted  ^'  that  there  was  no  cause  for  a  refusal  to  ratify  the 
assignment."  p.  264.  The  character  of  the  mortgage  was  such 
as  to  excite  inquiry  and  suspicion,  and  caution  as  to  confirming 
the  policy.  It  was  a  sweeping  mortgage,  unlimited  as  to  amount, 
with  the  insurance  money  payable  to  the  mortgagee.  The  property 
was  insured  as  ^^  free  from  all  incumbrance."  This  court  cannot 
say  that  knowledge  of  such  an  incumbrance  was  not  material  to 
the  question  of  confirmation.  Fenn.  Ins,  Co.  v.  Qott9man,  48 
Penn.  St.  151. 

Redington  ^  ButUr  and  J.  B.  Phelps,  for  the  orator. 

It  is  well  settled  law,  that  a  mortgage  is  not  such  an  alienation  as 
would  a£fect  the  policy  or  come  within  the  meaning  of  section  6th 
of  the  act  of  incorporation,  or  the  paragraph  beginning  with 
"  whenever  any  grantee,"  4c.  TUmore  v.  Vt.  Mu.  Ins.  Co.,  20 
Vt.  646  ;  Boutelle  v.  Westchester  Ins.  Co.,  61  Vt.  4.  The  right 
of  the  orator  then  hinges  upon  the  construction  and  effect  of  the 
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by-law  in  the  policy  which  provides  that  ^^  whenever  any  one  here- 
i^r  insured  shall  alienate  conditionally  by  mortgage/'  &o.  The 
contract  is  to  be  construed  most  favorably  to  the  insured  and  its 
language  taken  most  strongly  against  the  insurer.  In9.  Co.  v. 
Wfightj  1  Wall.  456.  It  does  not  say  it  shall  be  void  until  he 
gives  notice,  or  ivhen  he  shall  give  notice,  or  what  the  effect  will 
be  in  case  of  delay.  He  may,  therefore,  give  notice  within  a  rea- 
sonable time,  2  Par.  on  Con.  538,  660,  and  the  orator  insists 
that  if  he  gives  such  notice  as  is  required  by  said  clause,  he  has  a 
right  to  have  his  contract  continued,  unless  the  company  have 
**  good  cause  "  for  cancelling,  and  they  are  in  equity  bound  to 
^*  approve  the  policy  and  so  certify  to  the  insured."  Boj/nton  v. 
I'armers*  Im.  Co.j  48  Yt.  256.  Notice  in  a  reasonable  time  was 
given  according  to  the  contract,  and  the  policy  by  a  fair  construc- 
tion continues  in  force  for«a  reasonable  time.  In  ascertaining 
what  is  a  reasonable  time,  we  must  consider  the  circumstances  in 
each  case :  that  the  mortgage  was  still  imall ;  the  insured  was  an 
ignorant,  illiterate  man,  could  not  read  or  write,  and  this  was 
known  to  defendant ;  the  value  of  the  property,  and  the  security 
defendant  had  on  the  property  and  the  rights  of  the  parties  should 
be  determined  as  if  no  loss  had  occurred.  They  had  no  good 
cause  to  revoke  the  policy,  and  they  have  not  done  it.  It  is  but 
a  fair  construction  of  the  contract  to  hold,  that  said  clause  in  said 
policy  was  intended  by  the  parties  to  refer  only  to  the  property 
alienated,  and  in  no  way  to  affect  the  personal  property  not  alien- 
ated, and  if  the  policy  is  void  as  to  the  real  estate,  it  is  not  as  to 
the  personal  property.  Suppose  the  policy  covered  several  build- 
ings and  one  should  be  alienated  so  as  to  avoid  the  policy,  it  surely 
would  not  affect  the  policy  as  to  the  other.  San.  Dig.  p.  1488  ^ 
1,  2,  8,  4,  5,  6,  7,  8,  9,  10 ;  Date  v.  Gore  D.  In».  Co.^  1,  U.  C. 
C.  P.  502-549 ;   Koontz  v.  Sannibal  S.  ^  Ins  Oo.^  42  Mo.  126. 

The  opinion  of  the  court  was  delivered  by 
Taft,  J.     The  policy  in  question  contained  the  following 
provision : 

^*  Whenever  any  one  hereafter  insured  shall  alienate  condition- 
ally, by  mortgage,  his  policy  shall  be  void,  unless  he  shall  make 
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a  represeatation  thereof  in  writing  to  the  secretary,  stating  the 
amount,  and  to  whom  mortgaged,  and  the  cash  value  of  lands  and 
buildings  separately,  and  when  approved  by  a  director,  Uie  secre- 
tary shall  enter  a  minute  thereof  on  the  record  of  said  policy  and 
forward  to  the  insured  a  certificate  thereof." 

The  assured  mortgaged  the  real  estate  covered  by  the  policy  on 
the  24th  day  of  July,  1878  ;  the  property  was  destroyed  by  fire 
on  the  18th  day  of  the  following  month ;  notice  of  the  mortgage 
was  given  to  the  secretary  on  the  12th  day  of  September  afterwards, 
— fifty  days  after  its  execution,  and  twenty-five  days  after  the  fire. 
The  orator  contends  that  he  was  entitled  to  a  reasonable  time  to 
represent  the  mortgage  to  the  company.  He  delayed  for  twenty- 
five  days  and  until  the  destruction  of  the  property.  He  could 
have  communicated  with  the  secretary  daily.  There  is  much  good 
sense  in  saying  that  upon  the  execution  of  the  mortgage  the  policy 
was  void,  as  though  the  contract  had  read  ^^  until  he  shall  make 
a  representation,"  &c.,  instead  of  ^^  unless  he  shall  make,"  &c. 
But  construing  the  clause  most  favorably  to  the  assured,  and  giving 
it  the  construction  contencled  for,  we  think  the  delay  of  twenty-five 
days,  when  he  could  have  communicated  with  the  company  daily, 
an  unreasonable  one.  This  disposes  of  this  branch  of  the  case, 
and  renders  it  unnecessary  to  determine  what  the  rights  of  the 
assured,  to  have  had  the  contract  continued,  would  have  been  in 
case  he  had  applied  for  that  purpose  within  a  reasonable  time. 
The  case  of  Boynton  v.  Farmers'  Ins.  Oo.^  43  Vt.  256,  does  not 
aid  the  orator.  In  that  case,  upon  the  alienation  of  the  property, 
the  policy  was  actually  assigned,  and  by  its  terms  the  assignee 
had  thirty  days  to  apply  to  the  company  for  a  ratification  of  the 
assignment ;  only  eight  which  had  elapsed  ;  and  the  company  by 
its  demurrer,  admitted  that  it  had  no  cause  for  the  refusal  to  ratify 
the  assignment.  That  case  might  be  invoked  as  an  authority  in  this 
case,  provided  notice  of  the  mortgage  executed  by  the  orator,  had 
been  given  by  him  within  a  reasonable  time,  and  the  defendant 
had  without  cause  refused  to  approve  it.  The  policy  therefore, 
by  reason  of  the  execution  of  the  mortgage  by  the  orator,  be- 
came void  ;  but  the  orator  claims  that  it  was  valid  as  to  the  per- 
sonal property,  situated  in  the  dwelling-house,  which  was  the  first 
item  insured  by  the  policy. 


OCTOBER,  1881.  215 


McGowan  v.  Ins.  Co. 


This  is  a  question  of  great  practical  importance,  as  a  large  pro- 
portion of  insurance  contracts  embrace  more  than  one  item  of 
property  insured.  The  decisions  are  apparently  conflicting ;  but 
we  think  are  easily  reconciled  by  referring  to  the  plain  principles 
which  should  govern  them.  The  general  rule,  ^^  void  in  part  void 
in  toto^^  should  apply  to  all  cases  where  the  contract  is  affected 
by  some  all-pervading  vice,  such  as  fraud,  or  some  unlawful  act, 
condemned  by  public  policy  or  the  common  law ;  cases  where  the 
contract  is  entire  and  not  divisible  ;  and  all  those  cases  where  the 
matter  that  renders  the  policy  void  in  part,  and  the  result  of  its 
being  so  rendered  void,  affects  the  risk  of  the  insurer  upon  the 
other  items  in  the  contract.  Keeping  these  rules  in  mind,  the 
leading  cases  upon  this  subject  can  all  be  reconciled.  A  recovery 
should  be  had  in  all  those  cases  where  the  contract  is  divisible ; 
the  different  properties  insured  for  separate  sums ;  and  the  risk 
upon  the  property,  which  is  claimed  to  be  valid,  unaffected  by  the 
cause  that  renders  the  policy  void  in  part.  Such  are  the  cases  of 
Howard  v.  Comtek  et  aZ.,  24  111.  455 ;  Hartford  Fire  Ins,  Co.  v. 
WaUh,  54  111.  164  ;  Clark  v.  New  Iky.  M.  F.  Ine.  Co.^  6  Gush. 
342 ;  Date  v.  &ore  District  M.  F.  Ins.  Co.,  14  Up.  Can.  C.  P.  548 ; 
Phoenix  Ins.  Co.  v.  Latvrence  et.  al.j  4  Met.  (Ky.)  9 ;  Lochner  v. 
Howe  M.  Ins.  Co.,  17  Mo.  247  ;  Eooniz  v.  Hannibal  S.  ^  I  Co., 
42  Mo.  126 ;   CueuUu  v.  Orleans  Ins.  Co.,  18  Mar.  (La.)  11. 

In  French  v.  Chenango  M.  Fire  Ins.  Co.,  7  Hill,  122,  the  policy 
covered  a  building  and  its  contents,  and  was  held  void  as  to  the 
former  by  omitting  to  state  the  existence  of  a  plough  shop  within 
ten  rods  of  the  property  insured ;  but  valid  as  to  the  contents. 
Upon  what  principle  a  policy  could  be  held  void  in  part  and  valid 
in  part,  for  a  misdescription  of  adjacent  buildings,  affecting  the 
various  items  of  the  risk  in  equal  degree,  we  are  unable  to  deter- 
mine. The  case  was  substantially  overruled  by  Wilson  v.  Herki- 
mer Co.  M.  Ins.  Co.,  6  N.  T.  53. 

The  cases  following  have  held  the  contracts  entire,  indivisible, 
and  no  recovery  could  be  had  upon  them.  Hinman  v.  Hartford 
Fire  Ins.  Co.,  86  Wis.  159 ;  Associated  F.  Ins  Co.  v.  Assum,  5 
Md.  165  ;  Bowman  v.  Franklin  Ins.  Co.,  40  Md.  620 ;  Fire  Asso- 
ciation V.  Williamson,  26  Penn.  St.  196 ;   Q-ottsman  v.  The  Penn. 
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Ins,  Co.,  56  Penn.  St.  210 ;  Bltakley  v.  Niagara  D.  M.  Ins,  Co., 
16  Grant's  Ch.  Rep.  U.  C.  198. 

In  the  case  at  bar  the  whole  property  was  insured  for  eight 
hundred  and  seventy-two  dollars,  divided  into  specific  items,  but 
one  premium  was  paid,  and  one  premium  note  given.  We  think 
the  authorities  justify  us  in  holding  that  the  contract  was  an  en- 
tire one  ;  separate  and  distinct  only  so  far  as  to  limit  the  extent 
of  the  risk  assumed  by  the  company  on  each  kind  of  property. 
The  cost  of  the  insurance  was  to  be  assessed  upon  the  premium 
note,  and  the  company  had  a  lien  upon  the  buildings  insured,  as 
security  for  the  payment  of  any  assessment  which  might  be  made 
upon  the  note.  The  encumbrance  upon  the  buildings  afiected  the 
security  the  company  held  for  the  payment  of  assessments  which 
might  be  laid  upon  the  note ;  thus  the  risk  upon  the  personal 
property  was  affected  by  the  cause  which  rendered  the  policy  void 
as  to  the  real  estate.  We  think  for  these  two  reasons  that  the 
whole  policy  was  void.  Friesmuth  v.  Agawam  M.  F.  Ins.  Co., 
10  Cush.  587  ;  Brown  v.  People's  M.  Ins.  Co.,  11  lb.  280 ;  Love- 
joy  V.  Augusta  M.  F.  Ins.  Co.,  45  Me.  472 ;  Qovld  v.  York  Co. 
M.  F.  Ins.  Co,,  47  Me.  403 ;  Day  v.  Charter  Oak  P.  ^  M.  Ins. 
Co.,  61  Me.  91 ;  Barnes  v.  Union  M.  F.  Ins.  Co.,  lb.  110. 

The  views  expressed  render  it  unnecessary  to  pass  upon  the 
questions  in  the  case  as  to  proofs  of  loss,  fraud,  and  false  swear- 
ing. The  pro  forma  decree  of  the  Court  of  Chancery  is  reversed^ 
and  cause  remanded  with  a  mandate  that  the  bill  be  dismissed. 

Ybazet,  J.,  did  not  sit,  having  heard  the  case  on  demurrer. 
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J.  H.  GEORGE  V.  CALVIN  BASSETT. 

Trover.     Bill  of  Sale  of  Property  Exempt  no  Change  of  Poseeu- 
eion  neee%9ary.     Hvidenee. 

A  man,  owniDg  two  hones  only  on»  of  which  was  exempt,  gave  a  bill  of  sale  of  one, 
which  described  it,  as  "kept  for  team  work  and  exempt  from  attachment." 
There  was  no  change  of  possession.    Held, 

1.  Tliat  the  horse  ooald  not  be  attached  by  the  owner's  creditors. 

2.  That  the  owner  oonld  make  his  selection  before  attachment. 

3.  Tliat  no  change  of  possession  was  necessary. 

4.  That,  haying  selected  which  of  the  two  was  exempt,  evidence  tending  to  show  that 

he  selected  the  other  one,  qfter  attachment  was  inadmissible. 
5w  R  L.  s.  1566,  Exemptions,— oonstraed. 

Tbial  by  jury,  December  Term,  1879,  Caledonia  County,  Ross, 
J.,  presiding.  Trover  for  a  horse  ;  plea,  general  issue  and  spec- 
ial matters  in  defence.  It  appeared  that  one  Eastman  had  owned, 
and  gave  a  bill  of  sale  of  the  horse  in  question  to  the  plaintiff  to 
secure  a  note  for  the  sum  of  $75,  on  the  15th  day  of  February, 
1877  ;  that  the  horse  remained  in  said  Eastman's  possession  ;  that 
in  the  bill  of  sale  he  described  the  horse  as  being  ^'  kept  for  team 
work,  and  exempt  from  attachment " ;  that  the  defendant  caused 
the  horse  to  be  attached  on  the  25th  day  of  June,  1877,  and  to  be 
sold  on  execution  issued  the  4th  day  of  January,  1878.  At  the 
time  of  the  execution  of  the  bill  of  sale,  and  until  the  8d  day  of 
September,  1877,  Eastman  had  another  horse,  of  greater  value y 
which  he  kept  and  used  for  team  work.  Eastman  never  claimed 
to  the  defendant  that  the  hoj'se  in  suit  was  exempt  from  attach- 
ment, nor  has  he  ever  made  any  such  claim  except  as  appears  in 
said  bill  of  sale,  and  of  that  the  defendant  had  no  knowledge  until 
after  said  attachment  was  made. 

The  defendant  offered  evidence  to  show  that  the  plaintiff,  on  or 
about  the  25th  day  of  August,  1877,  went  to  Eastman  and  asked 
him  what  he  was  going  to  do  about  the  horse  in  suit ;  that  East- 
man offered  to  turn  out  his  other  horse  to  plaintiff  at  what  it  was 
worih,  and  settle  the  $75  note,  but  that  he  would  not  let  him  have 


218  GENERAL  TERM, 


G«oTge  V.  Bassett 


it  for  any  other  purpose  ;  that  plaintiff  did  take  it  on  a  writ  of 
attachment  founded  on  some  other  demand  ;  that,  it  being  East- 
man's only  horse  or  team  at  that  time,  plaintiff  could  only  take  it 
in  satisfaction  of  his  claim  on  the  horse  in  suit ;  which  evidence 
the  court  held  inadmissible,  and  defendant  excepted. 

The  court  ruled  as  a  matter  of  law  that  the  above  state  of  facts 
entitled  the  plaintiff  to  a  judgment,  and  under  the  direction  of  the 
court  the  jury  returned  a  verdict  for  the  plaintiff  for  the  sum 
of  the  $75. 

W.  A.  and  0.  B,  Boyee^  for  the  defendant. 

The  statutes  and  decisions  clearly  show  that  the  selection  of 
which  horse  is  to  be  exempt,  is  to  be  made  at  the  time  of  the  at- 
tachmenty  or  within  a  reasonable  time  thereafter^  by  the  debtor. 
Sumner  v.  Brotvn^  84  Vt.  195  ;  Haekine  v.  Bennett^  41  Vt.  698  ; 
44  Vt.  508. 

The  horse  must,  as  a  matter  of  law,  have  been  aheolutely  ex- 
empt from  attachment  at  the  time  of  executing  the  bill  of  sale,  in 
order  to  give  plaintiff  title  under  the  bill ;  and  it  is  only  in  cases 
where  the  property  is  exempt  by  force  of  the  etatute^  without  selec- 
tion^ that  it  has  been  held  to  pass  title  as  against  a  subsequent 
attaching  creditor.  Jewett  v.  Guyer  et  al,  88  Vt.  209  ;  Wilkinr 
eon  V.  Waity  44  Vt.  508 ;  Plimpton  v.  Sprague,  47  Vt.  467  ;  11 
Vt.  595  ;  2  Allen,  Mass.  219 ;  44  N.  H.  16  ;  14  Pa.  St.  263. 

If  the  words,  ^^  The  one  I  keep  and  use  for  team  work,  and  the 
one  I  claim  as  exempt  from  attachment,"  in  the  bill  of  sale,  gave 
plaintiff  title  to  the  horse  as  against  attaching  creditors,  so  that 
he  could  with  impunity  leave  it  in  the  possession  of  Eastman, 
then  as  a  matter  of  faet^  at  the  time  of  defendant's  attachment, 
Eastman  had  only  one  horse,  and  that  the  one  he  had  at  home, 
with  only  an  interest  in  the  one  in  suit—- or  in  other  words,  East- 
man owned  the  one  he  had  at  home,  and  plaintiff  owned  the  one  at- 
tached by  defendant,  and  defendant  could  not  have  held  either 
one  if  he  had  attached  both.     Wilkinson  v.  Waity  supra. 

Belden  ^  Ide,  for  the  plaintiff. 

Eastman  exercised  this  right  to  select  to  the  extent  of  his  abil- 
ity by  the  conditional  sale  to  the  plaintiff  to  secure  the  seventy- 
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five  dollar  note,  therein  describing  the  horse  as  ^^  kept  for  team 
work  and  exempt  from  attachment." 

There  was  no  necessity  for  a  change  of  possession  of  the  horse. 
Neither  the  Vermont  rule  requiring  such  change,  nor  the  reason 
for  such  rule  calls  for  it.  No  false  credit  would  be  given  or  en- 
joyed by  such  possession.  Foster  v.  McQ-regor  et  aZ.,  11  Vt.  595 ; 
Thompson's  Homestead  and  Exemption  Laws,  s.  738  et  seq. 

Everybody  would  be  presumed  to  know  that  one  such  horse 
would  be  exempt  from  attachment,  and  we  contend  that,  having 
enjoyed  the  benefit  of  the  selection  of  one  horse  to  be  exempt,  he 
thereby  exhausted  his  right  in  that  regard,  and  could  make  no 
such  claim  to  any  other  horse  or  horses  that  might  be  attached,  so 
that  all  others  belonging  to  him  found  in  his  possession  would  be 
attachable. 

This  case  apparently  involves  the  same  doctrine  that  was  set- 
tled in  the  case  oiJewett  v.  Ohuyer  et  al.j  38  Yt.  209. 

The  opinion  of  the  court  was  delivered  by 

Vbazbt,  J.  In  the  sale  of  personal  property  exempt  from  at- 
tachment no  change  of  possession  is  required  in  order  to  make  it 
valid  as  against  subsequent  attaching  creditors.  Being  exempt, 
the  retention  by  the  vendor  does  not  enable  him  to  acquire  a  false 
credit  on  the  strength  of  it.  Foster  v.  MoQ-regor^  11  Vt.  595  ; 
Jewett  V.  Ghuyer,  38  Vt.  218. 

In  such  a  case  the  purchaser  cannot  be  defeated  of  his  right  as 
between  him  and  the  attaching  creditor  by  reason  of  the  debtor 
neglecting  to  make  a  claim  which  he  might  and  ought  to  have 
made  in  respect  to  the  exemption  when  the  attachment  took 
place.  Cases  supra,  and  Thompson  on  Homestead  and  Exemp- 
tion, s.  738. 

The  above  rules  apply  where  the  property  is  absolutely  exempt 
under  the  statute,  as  in  case  of  an  only  cow  or  products  of  the 
homestead.  » 

The  question  here  is,  do  these  rules  apply  in  this  case  ? 

Eastman  had  two  horses,  only  one  of  which  was  exempt.  About 
four  months  before  the  attachment  by  this  defendant,  he,  East- 
man, gave  a  lien  on  one  horse  to  the  plaintiff  to  secure  his  note 
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to  the  plaintiff,  and  described  in  the  lien  that  this  horse  was  be- 
ing ^^  kept  for  team  work,  and  exempt  from  attachment."  He 
had  a  right  to  one  horse.  In  case  of  an  attachment  he  could  say 
which  he  would  hold.  Must  he  wait  before  making  his  selection 
until  an  attachment  is  attempted  ?  We  think  not,  if  we  are  to  fol- 
low the  spirit  of  the  decisions  in  this  State,  although  the  precise 
question  here  has  not  been  passed  upon.  In  the  case  of  Jewett  y. 
Ghnyer  et  al.^  88  Yt.  209,  it  was  held  that  where  there  was  a  sale 
of  hay  cut  on  the  homestead  but  retained  in  the  possession  of  the 
vendor,  the  purchaser  would  hold  it  against  a  subsequent  attach- 
ing creditor  of  the  vendor.  That  case  arose  under  the  statute  of 
1849,  (Comp.  Sts.  ch.  65,)  which  provided  that  a  homestead  and 
the  yearly  products  thereof  should  be  exempt  from  attachment 
and  execution,  and  that  when  the  personal  estate  of  a  housekeeper 
should  be  attached,  and  he  should  claim  that  the  same  or  any  part 
thereof  was  the  annual  product  of  his  homestead,  and  he  and  the 
creditor  did  not  agree  about  the  same,  the  officer  should  cause  the 
same  to  be  ascertained,  &c..  The  statute  provided  no  mode  for 
ascertaining  and  setting  out  the  annual  products  of  the  homestead, 
except  the  debtor  at  the  time  of  the  attachment  or  taking  in  ex- 
ecution made  a  claim  that  such  products  were  the  products  of  his 
homestead.  No  such  claim  was  made  in  that  case,  and  the  debtor 
had  other  hay.  The  court  held  that  the  purchaser  from  the  ex- 
ecution debtor  had  a  right  to  have  the  question  in  respect  to  what 
should  be  considered  as  coming  within  the  exemption  determined 
on  the  same  principles  which  would  be  applicable  to  it  if  it  were 
a  question  between  the  attaching  creditor  and  the  debtor ;  that  he 
could  not  be  considered  as  waiving  or  losing  any  right,  or  as  be- 
ing estopped  from  asserting  bis  claim,  by  reason  of  the  neglect  of 
the  debtor  to  make  a  claim  which  he  might  have  made  in  respect 
to  the  property,  because  no  laches  can  be  imputed  to  him ;  that 
he  was  not  a  party  to  the  subsequent  proceeding,  and  it  was  his 
right  then  to  claim  that  the  hay  which  he  purchased  of  the  debtor 
was  the  product  of  the  land  which,  on  proper  proceedings, 
would  have  been  set  out  to  the  debtor  as  a  homestead,  and  that, 
as  such,  it  was  exempted  from  attachment  and  levy  of  execution 
as  the  debtor's  property ;  that  the  exemption  of  the  annual  pro- 
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ducts  of  the  homestead  was  absolute ;  aad  that  this  quality  or 
character  was  not  a£fected  by  the  fact  that  the  debtor  had  re- 
ceived an  amount  of  products  for  his  own  use  from  his  other  land, 
out  of  which  the  homestead  would  be  taken,  equivalent  to  that 
which  would  have  grown  on  such  homestead  if  actually  set  out, 
which  in  fact  had  not  been  done. 

Among  the  articles  which  the  statute  now  provides  ^^  shall  be  ex- 
empt from  attachment  and  execution,"  are  *^  two  horses  kept  and 
used  for  team  work,  and  such  as  the  debtor  may  select  in  lieu  of  oxen 
or  steers,  but  not  exceeding  in  value  the  sum  of  two  hundred  dol- 
lars." There  is  no  express  provision  as  to  when  selection  shall 
be  made  as  between  different  yokes  of  oxen  or  different  horses. 
In  WiUcinsan  v.  Waitj  44  Yt.  508,  the  court  held  that  where  the 
debtor  had  sold  one  of  two  yoke  of  oxen,  on  condition  that  they 
should  remain  his  until  paid  for,  and  delivered  them,  but  nothing 
had  been  paid  on  them,  the  other  yoke  was  exempt,  although  he 
made  no  claim  to  that  effect  when  they  were  subsequently  at- 
tached, and  notwithstanding  his  interest  as  conditional  vendor  in 
the  oxen  sold. 

It  has  always  been  held  in  this  State  that  the  exemption  laws 
should  be  liberally  construed  in  behalf  of  the  persons  they  are 
designed  to  benefit.  Eastman  could  have,  claimed  the  horse  as 
exempt  when  attached,  or,  if  absent  at  the  time,  after  learning  of 
it.  ffaskins  v.  Bennett  et  al.^  41  Yt.  698.  He  had  then  trans- 
ferred the  horse  as  exempt  to  the  plaintiff,  according  to  the  terms 
of  the  bill  of  sale.  He  had  to  give  it  this  character  in  order  to 
enjoy  the  double  advantage  of  appropriating  it  for  security  and 
retaining  it  for  use.  The  defendant  suffered  nothing,  as  he  got 
such  notice  of  claim  from  the  plaintiff,  and  so  far  as  appears, 
within  a  reasonable  time  after  he  learned  of  the  attachment,  and 
long  before  the  horse  was  sold  on  execution,  as  would  have  been 
effective  to  hold  the  horse  if  given  by  Eastman  within  such  time. 
It  seems  just  that  the  plaintiff,  having  succeeded  to  the  title  of  the 
horse  as  an  exempt  horse  as  between  him  and  Eastman,  should 
be  protected  to  the  same  extent  Eastman  would  have  been  under 
like  notice  had  he  not  transferred  the  title. 

We  think,  upon  authority  and  principle,  that  it  was  competent 
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for  Eastman  to  make  his  selection  as  to  exemption  at  the  time  the 
plaintifiTs  evidence  tends  to  show  he  did  make  it.  The  argu- 
ment that  this  construction  of  the  statute  will  afford  opportunity 
for  fraud  has  force  ;  but  the  same  would  be  true  if  the  defend- 
ant's view  was  adopted.  Beneficial  laws  are  apt  to  be  used  for 
bad  purposes  by  dishonest  men  ;  but  that  is  not  often  a  good  rea- 
son for  limiting  the  benefit.  It  is  considered  a  benefit  to  allow  a 
debtor  to  use  his  exempt  property  for  the  purposes  of  credit* 

The  County  Court  was  correct  in  rejecting  the  evidence  offered 
by  the  defendant  to  which  exception  was  taken.  The  claim  now 
is  that  it  was  admissible,  as  it  would  show  that  Eastman  at  that 
time,  25th  August,  1877,  six  months  after  the  bill  of  sale  was 
given,  and  two  months  after  the  horse  was  attached,  elected  to 
have  the  other  horse  exempt.  The  question  was  whether  it  was 
selected  as  the  exempt  horse  the  15th  of  February,  when  East- 
man, according  to  the  plaintifiTs  evidence,  used  the  horse  for  the 
purpose  of  security.  We  are  unable  to  see  how  the  rejected  evi- 
dence was  material  on  that  issue,  as  the  case  appears  on  the  bill 
of  exceptions. 

With  the  rejected  evidence  in,  there  might  have  been  some 
ground  for  claiming  the  right  to  go  to  the  jury  on  the  question 
whether  Eastman  in  fact  ever  made  any  selection  as  between  the 
horses ;  but  with  it  out,  there  appears  to  have  been  no  dispute 
in  the  evidence.  All  the  other  statements  in  the  bill  of  excep- 
tions are  statements  of  what  appeared,  not  what  the  evidence 
tended  to  show.  As  the  exceptions  stand  there  was  nothing  to 
controvert  the  fact  that  Eastman  did  make  the  selection  before 
the  attachment,  and  when,  as  before  shown,  he  had  a  right  to 
make  it ;  therefore  the  County  Court  was  right  in  directing  a 
verdict.  Judgment  affirmed; 
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JAMES  MULLIN  v.  VEBMONT  MUTUAL  WBE  INS.  CO. 
Insurance.    If  Application  fahe^  no  Recovery. 

1.  If  the  application  for  ins urance  ia  clearly  false  as  to  the  oocopancy  of  the  building, 

and  the  ownership  of  the  property,  there  can  be  no  recovery,  in  case  of  loss. 

2.  The  question  of  whether  the  inquiries  and  answers  in  an  application  for  insurance 

are  material  is  for  the  court  and  not  the  jury. 

Action,  special  assnmpsit  upon  an  iDSurance  policy  ;  plea,  gen- 
eral issue.  Trial  by  jury,  and  verdict  for  the  plaintiff,  September 
Term,  1880,  Rutland  County,  Boss,  J.,  presiding.  The  applica- 
tion contained  the  following  clause : 

The  said  applicant  hereby  covenants  and  agrees  to  and  with 
said  company  that  the  foregoing  is  a  just,  full  and  true  exposition 
of  all  the  facts  and  circumstances  in  regard  to  the  condition,  sit- 
uation and  value  of  the  property  to  be  insured,  so  far  as  the  same 
are  material  to  the  risk,  and  in  case  any  matter  material  to  the 
risk  is  not  fully  stated,  or  in  any  material  thing  is  misrepresented, 
the  policy  issued  hereon  shall  be  void. 

Several  exceptions  were  taken  to  the  ruling  of  the  court  and 
a  motion  for  a  verdict  was  made  by  defendant ;  but  these  are  im- 
material in  view  of  the  opinion.  The  other  facts  are  sufficiently 
stated  by  the  court. 

James  C.  Barrett^  for  the  defendant. 

The  defendant's  requests  for  a  verdict  ought  to  have  been 
granted ;  firsts  under  the  covenant  in  the  application ;  secondly ^ 
under  the  terms  of  the  policy.  Under  the  covenant  in  the  appli- 
cation, the  concurrence  of  two  things  renders  the  policy  void, 
namely,  the  uniruthy  and  the  materiality^  of  any  representation 
made  in  the  application.  It  is  not  necessary,  in  order  to  render 
ihe  policy  void,  that  the  untruth  be  fraudulent.  Wood  on  Fire 
Ins.,  p.  880,  s.  196  ;  Carpenter  v.  Am.  Ins.  Co.y  1  Story,  (U.  S.) 
57  ;  Burriit  v.  Saratoga  Mut.  Fire  Ins.  Co.,  5  Hill,  192 ;  60 
Barb.  84.    That  concurrence  exists  in  this  case  with  reference  to 
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two  points,  namely,  the  occupancy  of  the  Carrigan  store,  and  the 
otvneT%hvp  of  the  stock  of  goods  therein.  The  plaintiff  repre- 
sented in  his  application  that  said  store  was  occupied  by  Mullin 
Brothers,  and  that  Mullin  Brothers  owned  said  stock  of  goods. 
The  plaintiff  conceded  on  the  trial  that  said  store  was  occupied 
and  said  goods  were  owned  by  M.  Carrigan.  Wood  on  Ins.,  p. 
423,  s.  216  ;  Jeffrie%  v.  Life  Ins.  Co.,  22  Wall.  47  ;  Strong  v. 
Mdnfs^  Ins.  Co.,  10  Pick.  44 ;  Wilson  v.  Conway  Fire  Ins.  Co., 
4  R.  I.  141 ;  Cox  v.  JStna  Ins.  Co.,  29  Ind.  686  ;  Protection  Ins. 
Co.  V.  ffarmer,  2  Ohio  St.  462 ;  Davenport  v.  JV.  K  Fire  Ins  Co., 
6  Cush.  840;  Clark  v.  Same,  Ih.  847-8;  Hayward^.  Ins.  Co., 
10  Cush.  444 ;  WiOur  v.  Ins.  Co.,  lb.  446 ;  Bowditch  Mut.  Fire 
Ins.  Co.  V.  Winshw,  8  Gray,  431 ;  Same  v.  Same,  8  Gray,  44-5 ; 
Totcne  v.  Fitchburg  Mut.  Fire  Ins.  Co.,  7  Allen,  58 ;  Campbell  t. 
N.  E.  Mut.  Fire  Ins.  Co.,  98  Mass.  881,  408-7 ;  Chaff ee.y.  Cat- 
taraugus Mut.  Ins.  Co.,  18  N.  T.  882-8 ;  2  Allen,  674 ;  Phillips 
on  Ins.  1  p.  281,  s.  542 ;  Wood  on  Ins.  p.  271,  292,  s.  187  ;  2 
Denio,  75  ;  18  N.  T.  878 ;  8  Gray,  88 ;  98  Mass.  889. 

Bedington  ^  Butler,  for  the  plaintiff. 

The  statements  contained  in  the  application  for  insurance  are 
repre  sentations  and  not  warranties. 

The  fact  that  Carrigan  owned  the  goods  in  the  store  below  does 
not  affect  the  right  of  plaintiff  unless  the  fact  was  material  to  the 
risk.  If  the  statements  in  the  application  are  warranties  they 
can  only  be  construed  as  warranties  so  far  as  the  failure  to  state 
truly  is  material  to  the  risk.  Whether  certain  facts  are  material 
to  the  risk  are  questions  for  the  jury,  and  were  properly  submit- 
ted to  them.  Allen,  Safford  f  Co.  v.  Vt.  M.  Ins.  Co.,  12  Vt.  866 ; 
Lindsley,  Jordan  ^  Co.  v.  Union  M.  Ins.  Co.,  4  Ben.  c.  25,  (S 
R.  I.  167)  ;  Elliot  v.  Hambleton  Ins.  Co.,  18  Gray,  189,  (Ben.  c. 
889)  ;  Tisbee  y.  TaggeU  Ins.  Co.,  8  Ben.  c.  66  (27  Penn.  286)  ; 
16  Wend.  481 ;  85  Vt.  826  ;  67  N.  T.  274. 

The  fact  that  the  insurance  company  asked  the  question  is  not 
conclusive  as  to  the  materiality,  and  the  reply  to  the  interrogatory 
is  simply  a  representation  and  not  a  warranty,  and  is  made  so  by 
the  terms  of  the  application.    Jefferson  Ins.  Co,  y.   Coihealy  7 
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Wend.  72 ;  Bawl  v.  Am.  Ins.  Co.,  27  N.  Y.  282  ;  36  Barb.  357  ; 
Dewee  t.  Man  Ins.  Co.,  34  N.  J.  244.  Statements  in  the  applica- 
tion are  not  warranties,  but  merely  representations.  Oushman  v. 
U.  S.  Life  Co.,  4  Hun.  (N.  Y.)  783 ;  Loud  v.  Citizens  Ins.  Co., 
2  Gray,  221 ;  Campbell  v.  New  England  Ins.  Co.,  98  Mass.  381 ; 
San.  Dig.  p.  134,  ss.  12, 13. 

The  opinion  of  the  court  was  delivered  bj 

PowEBS,  J.  It  appears  from  the  exceptions  that  the  plaintiff's 
application  for  a  policy  was  unsatisfactory  when  first  presented  to 
the  defendant,  and  that  thereupon  it  was  returned  with  a  call 
upon  the  plaintiff  to  answer  certain  special  questions  in  writing 
embodied  in  the  application  when  so  returned.  The  plaintiff  an- 
swered that  ^*  the  store  was  occupied  by  MuUin  Bros,  for  mer- 
chandize, drugs  and  groceries,  MuUin  Bros.,  owners." 

On  trial  the  plaintiff  conceded  that  '^  the  lower  story  of  said 
building  was  occupied  as  a  grocery  and  drug  store ;  that  the  goods 
were  owned,  and  store  rented  by  M.  Carrigan,  but  that  the  plain- 
tiff and  his  brother  conducted  the  business  carried  on  there  in  the 
name  of  Carrigan  as  clerks ;  and  that  the  stock  of  goods,  furni- 
ture and  fixtures  therein  were  owned  by  said  Carrigan,  and  not 
by  Baid  Mullin  Bros.*'  It  is  thus  seen  that  the  application  con- 
tained two  clear  falsehoods :  first,  respecting  the  occupancy  of 
the  building ;  and  second,  respecting  the  ownership  of  the  goods. 

We  are  not  required  in  this  case  to  examine  the  cause,  fruitful 
of  confusion  at  least,  respecting  the  materiality  of  representations 
made  in  applications  for  insurance ;  nor,  whether  the  representa- 
tions made  amount  to  warranties.  The  case  shoWs  that  the  de- 
fective application  was  returned  to  the  plaintiff,  and  he  was  asked 
specially  who  occupied  the  store,  and  owned  the  goods,  and  the 
false  answers  were  given  to  these  special  questions.  It  is  now 
well  settled  that  the  mere  fact  of  making  such  inquiries  and  giving 
answers  thereto,  make  the  same  material ;  the  parties  by  their  own 
acts  have  made  them  so.  ^*  The  inquiry  and  answer  are  tanta- 
mount to  an  agreement  that  the  matter  inquired  about  is  material, 
and  its  materiality  is  not  therefore  open  to  be  tried  by  the  jury." 

15 
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May  on  Insurance,  2d  ed.  s.  185.  And  this  question  of  materiality 
under  such  circumstances  is  for  the  court     May,  idem. 

Accordingly,  upon  this  state  of  facts  the  court  erred  in  not  or- 
dering a  verdict  for  the  defendant  on  its  motion  therefor.  As  the 
ruling  upon  this  question  concludes  the  plaintiff  upon  the  case  he 
made,  it  is  unnecessary  to  consider  the  other  questions  discussed 
in  argument 

The  judgment  is  reversed  and  case  remanded. 


•  S.  M.  PENNOCK  V.  NELSON  STYGLES. 

What  Representations  constitute  a  Warranty.     Acceptance  not  a 
Waiver  of  Warranty. 

1.  Some  hops  were  Bold  by  iample.    An  acceptance  of  them  after  inspection  is  not  a 

waiver  of  the  wananty,  the  vendee  sappoeing  them  to  be  as  represented. 

2.  The  age  of  the  hops  affected  their  quality.     ▲  false  warranty  of  the  age  was 

essentially  a  false  warranty  of  the  quality. 

3.  A  charge  of  the  court  as  to  what  representations  of  a  vendor  would  amount  to  a 

warranty,  hMy  correct. 

Action,  case  for  an  alleged  false  warranty  and  deceit  in  the 
sale  of  hops.  Plea,  general  issue ;  trial  by  jury,  April  Term, 
1881,  Lamoille  County,  Powers,  J.,  presiding,  and  verdict  for  the 
plaintiff. 

The  hops  were  purchased  by  one  John  Bacon,  as  agent  for  the 
plaintiff,  on  the  20th  day  of  October,  1879,  and  delivered  on  the 
4th  day  of  November  following.  On  the  same  20th  day  the  par- 
ties met  at  Morrisville,  at  the  storehouse  of  Mr.  Burke,  where 
the  defendant  had  two  samples  of  hops ;  one  packed  in  an  ordinary 
bale,  and  the  other  thrown  loosely  into  a  small  sack.  The  testi- 
mony of  the  plaintiff  tended  to  show  that  the  defendant  repre- 
sented the  hops  in  the  bale  to  be  of  the  growth  of  1878,  and 
those  in  the  sack  of  the  growth  of  1879 ;  and  that  he  thereupoa 
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bought  defendant's  hops  by  sample,  paying  for  the  baled  hops 
eleven  cents  per  pound,  and  for  the  loose  hops  twentj-three  cents 
per  pound,  which  were  the  market  prices  then  paid  for  hops  of 
the  growth  of  those  years  respectively. 

The  plaintiff's  evidence  tended  to  show  that  the  sample  of  hops 
in  the  sack  shown  by  defendant  was,  in  fact,  a  sample  of  1879 
hops. 

The  testimony  of  the  defendant  tended  to  show  that  he  made 
no  representation  as  to  the  age  of  the  hops  ;  and  that  he  sold  him 
ten  bales  to  correspond  with  the  sampte  in  the  bale,  and  eight  or 
nine  bales  to  correspond  with  the  loose  hops  in  the  sack,  at  the 
above  prices ;  and  that  said  Bacon  then  paid  the  defendant  twenty 
dollars  towards  the  purchase  to  bind  the  bargain. 

The  case  was  tried  upon  the  question  whether  there  was  a  war- 
ranty that  the  hops  were  respectively  of  the  growth  of  1878  and 
1879.  The  only  occasion  when  a  contract  of  warranty  was  claimed 
by  the  plaintiff  to  have  been  made  was  on  said  October  20th, 
1879. 

The  court  charged  as  to  the  false  representations  as  follows : 

^*  Now,  then,  gentlemen,  what  is  necessary  to  constitute  a  war- 
ranty ?  It  is  not  necessary  that  the  word  ^  warrant '  should  be 
used.  Any  words,  any  representation  that  is  made  by  a  seller  of 
property  to  the  party  about  to  buy  it,  stating  its  quality,  its  char- 
acter or  characteristics,  made  with  a  view  of  having  the  buyer 
understand  that  that  representation  is  a  true  one  and  the  buyer 
does  so  understand  it  and  makes  his  purchase  in  reliance  upon  it, 
is  a  warranty.  If  Mr.  Stygles  represented  to  Mr.  Bacon  that  the 
baled  hops  that  he  had  there,  as  a  sample,  were  hops  of  the  growth 
of  1878,  intending  that  Mr.  Bacon  should  believe  that  to  be  the 
truth  and  Bacon  did  believe  it  to  be  true,  whether  he  made  ex- 
amination or  not,  and  relied  upon  the  truth  of  that  representation 
in  making  the  purchase,  that  was  a  warranty — and  so,  also,  if 
Stygles  represented  to  Bacon  that  the  other  sample,  in  the  salt 
sack,  was  of  hops  grown  in  1879  and  intended  in  thus  making  that 
statement  to  have  Bacon  believe  it  to  be  true,  and  Bacon  did 
believe  it  to  be  true  and  relied  upon  it  in  making  his  purchase, 
that  was  a  warranty." 

*'  The  defendant  has  made  the  claim  in  the  case  that  if  the  hops 
were  inspected  by  Mr.  Bacon  or  the  plaintiff,  that  defeats  a  re- 
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coverjr  in  this  action.      But  we  instruct  jou  that  that  is  not  the 
law  if  there  was  a  warranty  made  in  this  case.      An  acceptance 
of  the  goods  does  not  defeat  the  right  to  maintain  the  action." 
Defendant  excepted. 

Brigham  ^  Waterman^  for  the  defendant. 

We  insist  that  the  acceptance  of  the  hops  was  a  waiver  of  any 
claim  for  damages  on  account  of  any  warranty  in  the  case.  Cole 
V.  Champlain  Tram.  Co.,  26  Vt.  87 ;  Crane  v.  WatBon,  28  Vt. 
22.  There  was  no  fraud  in  the  case,  nor  any  latent  defects.  The 
acceptance,  therefore,  after  a  full  examination,  was  a  bar  to  all 
claim  for  compensation  for  any  defects. 

The  party  cannot  under  such  circumstances  retain  the  property 
and  afterwards  sue,  or  counter-claim,  for  damages  under  pre- 
tence that  it  was  not  of  the  character  and  quality  or  description 
called  for  by  the  agreement.  Q-ayhrd  Mamafa^uring  Company 
V.  Allm,  53  N.  Y,  515-19 ;  Dutchess  Co.  v.  Harding,  49  N.  Y. 
321 ;  Benjamin  on  Sales,  page  355,  section  600,  n.  and  case 
there  cited  ;  Reed  v.  Randall,  29  N.  Y.  358 ;  ffergous  v.  Stene, 
1  Seld.  73  ;  MeCormich  ^  DawMns  v.  Sarsen,  45  N.  Y.  265. 

This  was  a  case  of  sale  by  sample.  In  such  cases  there  is  an 
implied  warranty  that  the  goods  when  delivered  shall  correspond 
with  the  sample,  and  an  acceptance  is  a  waiver  of  all  claim  for 
damages.  Benjamin  on  Sales,  p.  599,  s.  648,  note  and  cases 
there  cited. 

In  this  case  there  is  no  claim  of  an  express  warranty  except  as 
to  the  year's  growth.  This  we  say  had  no  reference  to  the  quality 
of  the  goods,  and  is  not  such  a  warranty  as  will  afford  the  plaintiff 
any  relief.  It  is  analogous  to  the  case  of  Nichol  v.  Q-odtz,  10 
Ex.  191.  There  the  sale  was  of  ^*  foreign  refined  rape  oil,  war- 
ranted only  equal  to  samples." 

C.  (7.  Burke  and  E.  B.  Sawyer,  for  the  plaintiff. 

If  there  was  a  warranty  the  plaintiff  had  a  right  to  receive  the 
hops,  with  or  without  inspection,  pay  for  them  and  rely  upon  his 
warranty.  After  acceptance,  the  present  action  was  his  only 
remedy,  and  no  notice  to  the  defendant  was  necessary  before  suit 
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Houghton  v.  Carpenter^  40  Yt.  588  ;  GUlson  v.  Bingham,  43  Vt 
410 ;  Richardson  v.  Ghandy  et  al,  49  Vt  22. 

The  charge  of  the  court  as  to  what  is  necessary  to  constitute  a 
warranty  is  well  sustained  by  the  authorities.  Parsons  on  Con. 
p.  686 ;  Chit,  on  Con.  p.  450 ;  3  Vt  55 ;  24  Vt  114 ;  49  Vt  22. 

The  opinion  of  the  court  was  delivered  by 

Veazet,  J.  Where  there  is  a  warranty  as  to  quality,  in  a  sale 
of  chattels,  though  on  inspection  at  the  time  of  sale,  if  the  prop- 
erty sold  does  not  answer  the  warranty,  it  may  still  be  retained 
by  the  vendee  and  the  sale  affirmed,  and  he  may  sue  upon  the 
warranty.  Houghton  v.  Carpenter y  40  Vt  588.  An  exception  is 
noticed  in  some  cases  where  the  defect  was  known  to  the  pur- 
chaser or  readily  discoverable.  Hmshaw  v.  Bobbins,  9  Met  83 ; 
VandewaUcer  v.  Osmer,  65  Barb.  556 ;  Benjamin  on  Sales,  s.  616. 
Where  no  exception  applies,  the  warranty  is  an  independent 
contract  and  may  be  sued  on  when  broken,  like  any  other  violated 
contract     GUUon  v.  Bingham,  43  Vt  410. 

These  rules  were  the  basis  of  the  charge  to  the  jury  to  which 
exception  was  taken.  On  the  20th  of  October,  1879,  the  contract 
of  sale  of  the  hops  in  question  was  fully  made,  and  they  were 
delivered  on  the  4th  of  November  following,  on  inspection  of  the 
plaintiff's  agent,  he  then  believing  they  were  grown  in  the  years 
1878  and  1879,  as  the  defendant  had  represented.  The  case  was 
tried  upon  the  question  whether  there  was  a  warranty  that  the 
hops  were  respectively  of  the  growth  of  those  years.  The  hops 
were  sold  by  samples ;  and  the  defendant's  counsel  requested  the 
County  Court,  in  substance^  to  instruct  the  jury  that  if  the  plain- 
tiff examined  and  accepted  them  when  delivered,  it  was  a  waiver 
of  any  claim  on  account  of  any  warranty.  This  the  County  Court 
refused,  and  charged  that  the  acceptance  did  not  defeat  the  right 
to  maintain  this  action  on  the  warranty.  The  defendant's  counsel 
make  the  same  claim  here  as  below,  and  that  the  warranty  as  to 
age  was  not  a  material  warranty ;  that  it  was  simply  a  represen- 
tation or  description  of  the  hops  in  an  immaterial  respect  The 
answer  is  that  the  statements  in  the  bill  of  exception  show  the 
materiality  of  the  representation  ;  and  the  verdict,  under  a  satis- 


230  GENERAL  TERM, 


Kelton  V.  Leonard. 


factory  charge  as  to  what  constitutes  a  warranty,  establishes  that 
there  was  a  warranty  in  fact. 

The  representation  as  to  the  growth  of  the  hops  was  false,  they 
haying  been  grown  previous  years,  which  appears  to  have  dimin- 
ished their  value  materially;  yet  the  plaintiff's  agent  believed 
when  he  made  the  examination  on  delivery  at  the  depot,  that  they 
were  grown  the  years  represented.  If  the  age  of  the  hops  could 
be  determined  on  inspection  it  does  not  appear  that  he  examined 
them  with  reference  to  age,  but  relied  on  the  representation.  We 
think  the  County  Court  was  correct,  under  the  circumstances  dis- 
closed, in  holding  that  the  acceptance  was  not  a  waiver  of  the 
warranty,  or  rights  under  it.  Upon  the  facts  stated  in  the  bill  of 
exceptions  there  is  no  ground  for  making  any  distinction  between 
this  warranty  as  to  the  age  of  the  hops  and  the  usual  warranty 
as  to  quality.    It  was  the  age  that  affected  the  quality. 

Judgment  affirmed. 


SAMUEL  S.  KELTON,  Admr.,  v.  H.  C.  &  E.  O.  LEONARD  and 

Others.* 

Partnership.     Note.     Purchase  not  Payment.     When  Supreme 
Court  will  not  weigh  Evidence.     Practice. 

1.  A  partiiership  cannot  impeach  a  note  signed  with  its  firm  name  by  one  of  the  part- 

ners, when  its  course  of  business  had  been  such  as  to  induce  an  honest  belief  in 
the  mind  of  the  payee,  who,  a  prudent  man,  and  familiar  with  the  manner  of 
conducting  its  affairs,  believed  and  had  a  right  to  believe  from  his  own  knowl- 
edge of  such  conduct,  that  the  partner  had  authority  to  so  sign. 

2.  The  court  below  found  that  the  plaintiff  pwrcKoMd  the  note  and  did  not  pay  it    If 

there  was  any  testimony  to  sustain  this  finding  it  is  condosive. 

Heard  by  the  court  at  the  September  Term,  1880,  Washington 
County,  Bedfield,  J.,  presiding.  Action,  assumpsit  upon  a  note. 
The  court  found  that  H.  C.  &  E.  0.  Leonard  were  partners  when 

*  Heard  at  the  adjourned  General  Term,  1S82. 
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the  note  was  given,  and  had  been  for  several  years ;  that  the  style 
of  their  firm  name,  as  used  by  them,  was  sometimes  '^  Leonard 
Brothers,"  and  sometimes,  ''  H.  G.  <&  E.  0.  Leonard  " ;  that  E. 
0.  Leonard  executed  the  note ;  that  he  did  most  of  the  partner- 
ship business  in  settling  with  the  shop  and  storekeepers  at  Barre, 
where  they  resided ;  that  he  gave  receipts  and  notes  in  the  name 
of  H.  C.  A  E.  0.  Leonard ;  that  the  note  was  given  to  W.  A. 
Boyce  and  sold  by  him  to  the  plaintiff.  It  was  proved  by  the  tes- 
timony of  H.  C.  Leonard  that  said  partners  had  a  mutual  under- 
standing that  all  notes  signed  for  the  firm  should  be  signed  by  the 
individual  partners  and  not  by  the  firm  name ;  but  this  was  not 
known  to  the  public,  and  the  public  was  permitted  to  deal  with 
them,  and  all  their  transactions  were  conducted  ostensibly  as  each 
having  powers  and  rights  such  as  ordinarily  pertain  to  such  part- 
nerships. The  other  facts  found  are  sufficiently  stated  in  the 
opinion. 

Heath  ^  OarUtan^MA.  Boyces^  for  the  defendants,  cited  Morrison 
V.  Moore,  4  Vt  271 ;  Field,  Admr.  v.  Randall  ^  Durant,  51  Vt. 
86  ;  32  N.  H.  288 ;  OoUins  v.  Adams,  58  Y t  488,  and  cases  cited  ; 
21  Barb.  262;  20  Miss.  625. 

3.  O.  ShurtUffj  for  the  plaintiff,  cited  BarreU  v.  Flint,  45  Vt. 
48 ;  Reiley  v.  Tat/lor,  18  East,  175  :  On  question  of  payment : 
2  D.  Chip.  86 ;  1  Aik.  81 ;  15  Vt  898  ;  42  Vt.  27. 

The  opinion  of  the  court  was  delivered  by 

RowBLL,  J.  The  court  has  found  as  matter  of  fact,  that  Boyce, 
as  a  prudent  man,  familiar  with  the  nature  and  extent  of  the  part- 
nership business,  and  the  manner  of  conducting  the  same,  believed 
at  the  time  he  took  said  note,  and  had  a  right  to  believe,  that  E. 
0.  Leonard  had  authority  to  sign  the  firm  name  thereto.  This 
belief  was  generated  by  a  knowledge  of  the  course  of  the  busi- 
ness, the  most  of  which  was  done  by  E.  0.  Leonard.  When  the 
course  of  business  is  such  as  to  induce  an  honest  belief  that  a 
partner,  professing  to  act  for  the  firm,  has  authority  thus  to  act,  it 
does  not  lie  with  the  firm  to  impeach  a  note  given  to  one  having 
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such  belief,  and  who  takes  it  in  faith  of  the  existence  of  such 
authority.     Blodgett  y.  Weedy  119  Mass.  215. 

The  court  found  that  the  plaintiff  purchased  the  note  and  did 
not  pay  it.  We  are  asked  to  look  into  the  testimony  and  tpeigh 
the  evidence  on  that  point.  This  court  will  not  weigh  evidence. 
If  there  was  any  evidence  to  sustain  the  finding  below,  that  find- 
ing is  conclusive.  On  looking  into  the  testimony  we  find  that  it 
not  only  tended,  but  was  convincing,  to  show  a  purchase  rather 
than  a  payment.  ^ 

Judgment  affirmed. 


CALVIN  BASSETT  v.  R.  P.  CAMP.* 

Statute  of  Frauds.     Sale  of  property  worth  $iO  or  more  in  pos- 
session of  Third  Party. 

1.  To  make  a  vaUd  sale  of  property,  worth  940  or  more,  in  the  posBeeaion  of  a  third 

party,  there  being  nothing  in  the  transaction  but  a  verbal  contract,  sach  third 
party  must  agree  to  hold  the  property  as  the  agent  or  bailee  of  the  buyer. 

2.  Statute  of  Frauds,— Sale  of  property  in  possession  of  third  party,— coustrued. 

Trial  by  jury,  September  Term,  1880,  Washington  County 
Court,  Bbdfield,  J.,  presiding ;  verdict  and  judgment  for  the 
plaintiff.  Action,  general  assumpsit  to  recover  the  sum  of  $146 
for  a  quantity  of  hay,  straw  and  grain,  which  the  plaintiff  claimed 
that  he  sold  and  delivered  to  the  defendant.  The  plaintiff  testi- 
fied, substantially,  as  follows : 

That  one  Merrill  Eastman  was  indebted  to  him  in  a  large  sum ; 
that  he  brought  a  suit  against  him  and  attached  the  above  de- 
scribed property ;  that  by  the  consent  and  agreement  of  the  parties 
the  same  was  sold  on  the  writ ;  that  at  said  sale  he  bought  the 
said  property  ;  that  a  few  days  after  said  sale  he,  in  company  with 
the  officer  who  made  the  sale,  went  to  Eastman's  to  get  said  prop- 

*  Heard  at  the  adjourned  General  Term,  Hay,  1SS2. 


OCTOBER,  1881.  288 


Bassett  V,  Camp. 


erty ;  that  said  Eastman  then  told  him  if  he  would  let  the  same 
remain  he  would  get  the  defendant  in  this  case  to  stand  in  for  or 
become  responsible  to  him  for  it ;  that  on  that  assurance  the  plain- 
tiff went  away  without  taking  any  of  said  property  with  him,  and 
leaving  the  same  where  it  was  at  the  time  of  the  sheriff's  sale ; 
that  in  the  course  of  a  few  days  or  weeks  he  saw  the  defendant 
in  Barre  village  and  asked  him  if  he  would  stand  in  for  the  prop- 
erty which  he  (the  plaintiff)  had  bought  at  Eastman's  auction, 
that  defendant  replied  that  he  would,  and  told  the  plaintiff  to 
leave  a  bill  at  Gteorge  W.  Bassett's  office  in  Barre,  and  when  he 
(the  defendant)  came  to  Barre  village  he  would  go  there  and  pay 
the  plaintiff,  or  give  his  note  for  the  same  and  leave  it  with  the 
said  George  Bassett  for  plaintiff ;  that  the  defendant  soon  after 
called  at  said  Bassett's  office  to  see  the  account,  but  did  not  do 
anything  further  about  it.  This  conversation  was  denied  by  the 
defendant 

There  was  evidence  tending  to  prove  that  the  defendant  was, 
at  the  time  he  agreed  to  '^  stand  in  "  for  the  said  property,  the 
owner  of  the  stock  on  the  farm  where  said  Eastman  lived  and 
where  said  property  was  situate ;  that  about  that  time  he  be- 
came the  owner  of  said  farm ;  that  the  property  was  fed  out, 
or  used,  on  said  premises.  But  the  exact  relation  between  de- 
fendant and  Eastman,  as  to  carrying  on  said  farm,  was  not 
particularly  explained.  The  evidence  also  tended  to  prove  that 
the  defendant  agreed  to  take  the  property  where  it  was  at  the 
time  plaintiff  bid  it  in,  at  the  price  for  which  the  plaintiff  bid  it  in. 
All  this  evidence  came  from  the  plaintiff. 

J.  A.  and  (?.  W.  Wing,  for  the  defendant. 

There  was  no  delivery,  no  acceptance,  no  receipt,  no  valid  sale 
of  the  hay,  straw,  &c.  The  Statute  of  Frauds  is  a  bar  to  recov- 
ery. Spencer  v.  Hall,  80  Vt.  814,  428 ;  a%bb%  v.  Benjamin,  45 
Vt.  124 ;  Strong  v.  Dodd»,  47  Vt.  848;  28  Vt.  801 ;  Parsons  on 
Con.  89,  40,  n. ;  Bl.  Com.  2,  448  ;  21  Pick.  884 ;  5  Allen,  1 ; 
118  Mass.  148  ;  Howe  v.  Palmer,  8  B.  A  Aid.  821 ;  5  E.  C.  l! 
808  ;  10  E.  C.  L.  188 ;  Bentall  v.  Bum,  8  B.  &  0.  428  ;  89  N. 
Y.  275  ;  10  Reporter,  742;  Benj.  on  Sales,  p.  145,  s.  156. 
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George  W.  Bastett^  for  the  plaintiff. 

Errors  in  the  decision  below  muit  be  shown,  not  presumed.  18 
Vt.  23 ;  11  lb.  36 ;  23  lb.  328 ;  27  lb.  410. 

The  Statute  of  Frauds  is  not  a  bar.  8  Yt.  290  ;  29  lb.  169 ; 
42  lb.  56 ;  49  lb.  512  ;  Brayt.  216  ;  23  Vt.  265  ;  2  Aik.  115. 

The  opinion  of  the  court  was  delivered  by 

BowELL,  J.  It  is  contended  on  behalf  of  the  defendant  that 
the  evidence  did  not  support  the  charge.  We  have  not  examined 
very  carefully  to  see  whether  this  contention  is  well  founded  or 
not,  because  we  are  well  persuaded  that  the  exceptions  do  not  dis- 
close a  sufficient  acceptance  and  receipt  of  the  property  to  take 
the  case  out  of  the  Statute  of  Frauds. 

All  the  cases  agree  that  the  receipt  and  acceptance  of  goods, 
to  satisfy  the  terms  of  the  statute,  must  be  proved  by  clear  and 
unequivocal  acts  on  the  part  of  the  buyer.  It  was  not  sufficient 
in  this  case  that  the  defendant  purchased  the  property  absolutely, 
and  agreed  to  pay  therefor  a  stipulated  price,  and  to  receive  it 
where  it  was,  and  that  plaintiff,  relying  thereon,  forbore  further 
care  and  control  thereof. 

At  the  time  of  the  sale  to  defendant,  the  property  was  in  the 
actual  possession  of  Eastman,  where  plaintiff  had  permitted  it 
to  remain  from  the  time  he  purchased  it  at  sheriff's  sale.  There 
was  testimony  tending  to  show  that  at  the  time  defendant  pur- 
chased it  he  owned  the  stock  on  the  farm  where  Eastman  lived, 
and  that  about  that  time  he  became  the  owner  of  the  farm,  and 
that  the  property  was  used  on  the  premises  ;  but  it  does  not  ap- 
pear what  the  relations  were  between  the  defendant  and  Eastman, 
nor  by  whose  authority  the  property  was  used  up.  There  is 
nothing  to  show  that  Eastman  was  in  any  sense  the  defendant's 
agent,  so  that  his  possession  could  be  said  to  be  the  defendant's 
possession.  For  the  purposes  of  this  case,  Eastman  must  be  takeu 
to  be  plaintiff's  bailee,  and  his  possession  plaintiff's  possession. 
Now,  when  the  goods  are  in  the  possession  of  a  third  person  at 
the  time  of  sale,  there  must  be  an  agreement  by  such  third  person 
to  hold  as  the  bailee  of  the  buyer ;  an  attornment,  so  to  speak, 
to  him.    In  Bentall  v.  Bum,  3  B.  <&  C.  423,  a  hogshead  of  wine 
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lying  in  the  warehouse  of  the  London  Dock  Co.  was  sold  for  JC13, 
and  a  delivery  order  given  to  the  vendee,  but  there  was  no  con- 
tract in  writing.  The  court  said :  ^*  There  could  not  have  been 
any  actual  acceptance  of  the  wine  by  the  vendee  until  the  dock 
company  accepted  the  order  for  delivery,  and  thereby  assented  to 
hold  the  wine  as  the  agents  of  the  vendee.  They  held  it,  origin- 
ally, as  the  agents  of  the  vendors  ;  and  as  long  as  they  continued 
30  to  hold  it,  the  property  was  unchanged." 

In  Farina  v.  Homey  16  M.  A  W.  119,  goods  were  shipped  by 
the  plaintiff  from  abroad  to  England,  on  the  verbal  order  of  the 
defendant,  at  a  price  exceeding  j£10.  They  were  sent  to  plain- 
tiff's shipping  agent  in  London,  who  received  them  and  warehoused 
them  with  a  wharfinger,  informing  the  defendant  of  their  arrival. 
The  wharfinger  handed  to  the  shipping  agent  a  delivery  warrant, 
whereby  the  goods  were  made  deliverable  to  him  or  his  assignees 
by  indorsement,  on  payment  of  rents  and  charges.  The  agent 
indorsed  and  delivered  said  warrant  to  the  defendant,  who  kept 
it  several  months,  and,  notwithstanding  repeated  applications,  did 
not  pay  the  price  of  the  goods  nor  the  charges  thereon,  nor  return 
the  warrant,  but  said  he  had  sent  it  to  his  solicitor,  and  that  he 
intended  to  resist  payment,  for  that  he  had  never  ordered  the 
goods,  and  that  they  would  remain  in  bond  for  the  present. 
Pabkb,  B.,  said  :  ^^  This  warrant  is  bo  more  than  an  engagement 
by  the  wharfinger  to  deliver  to  the  consignee  or  any  one  he  may 
appoint,  and  the  wharfinger  holds  the  goods  as  the  agent  of  the 
consignor,  who  is  the  vendor's  agent,  and  his  possession  is  that  of 
the  consignee  until  an  assignment  has  taken  place,  and  the 
wharfinger  has  attorned,  so  to  speak,  to  the  assignee,  and  agreed 
with  him  to  hold  for  him.  Then,  and  not  till  then,  the  wharfinger 
is  the  agent  or  bailee  of  the  assignee,  and  his  possession  that  of 
the  assignee,  and  then  only  is  there  a  constructive  delivery  to 
him." 

No  acts  of  the  party  sought  to  be  charged  are  proved.  We 
are  presented  with  a  naked  verbal  agreement.  In  order  to  sat- 
isfy the  statute,  when  the  property  is  not  in  the  purchaser's 
possession,  there  must  be  something  more  than  mere  words.  The 
purpose  of  the  statute  was  to  prevent  frauds  and  perjuries ;  but 
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if  nothing  more  is  required  than  mere  words,  how  is  that  purpose 
to  be  effectuated  ?  Declarations  as  to  acceptance  and  receipt  in 
this  case,  constituted  a  part  of  the  contract,'and  are  obnoxious  to 
ail  the  evils  and  every  objection  that  it  was  the  policy  of  the  stat- 
ute to  provide  against. 
Judgment  reversed,  and  cause  remanded. 


IRA  P.  HARRINGTON,  Admb.  v.  HELEN  E.  GRANT  and 
CHESTER  DICKEY,  Guabdiak  ad  litem.. 

[In  Chancbbt.] 

Parties  agreeing  to  an  Illegal  Act,  yet  not  In  Pari  Delicto. 
A  Mortgage  Reetored.     Undue  Influence. 

In  1863  the  orator's  intestate  lived  in  the  family  of  her  son,  and  held  a  31000  mort- 
gage on  his  farm.  He,  having  been  drafted  into  the  IT.  S.  military  service,  in- 
duced her  to  surrender  this  mortgage,  and  accept  another,  conditioned,  princi- 
pally, for  a  life  maintenance,  that  he  might  the  more  easily  deceive  the  public 
authorities  and  thereby  escape  military  duty^  under  a  claim  of  exemption  on 
the  ground  of  supporting  his  mother;  and,  also,  agreeing  to  restore  the  mort- 
gage as  soon  as  the  war  had  closed.  The  court  found  from  the  testimony  that 
she  was  under  his  influence,  and  that  the  contract  was  the  mere  act  of  the  son. 
Heldf  that  the  parties  were  not  in  pari  deHeto ;  that  the  court  will  take  notice 
where  the  blame  properly  rested;  and  that  the  mortgage,  deducting  what  the 
son  had  expended  for  his  mother,  was  a  valid  lien  on  the  real  estate. 

Heard  on  bill,  answer,  replication  and  testimony,  at  the  March 
Term,  1881,  Washington  County.  Bbdfield,  Chancellor,  stated 
and  decreed  as  follows  : 

^'  I  am  satisfied,  by  the  evidence,  that  the  contract  of  July,  1863, 
was  understandingly  executed*  and  with  the  mutual  agreement 
that  when  the  contract  had  been  used  to  aid  Daniel  Grant  in  get- 
ting relieved  from  the  impending  draft,  it  should  be  given  up  to 
said  Nancy  Grant;  and  the  note  and  mortgage  (which  had  been 
surrendered  as  cancelled)  should  be  revived  and  restored  to  said 
Nancy.     But  the  case  shows  that  Nancy  was  supported  by  Daniel 
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for  several  years  ;  and  when  she  left  his  house  (but  a  few  mouths 
before  her  decease)  Daniel  assumed  to  pay,  and  afterwards  did 
pay  for  her  board,  and  paid  the  expenses  of  her  sickness,  funeral 
charges,  and  procured  grave  stones  for  her.  In  fact  Daniel  sub- 
stantially executed  the  last  contract,  and  Nancy  received  the  pro- 
vision thus  furnished.  If  the  contract  is  avoided,  there  will  nec- 
essarily be  accounting  and  considerable  cost,  and  I  should  think 
(if  it  were  not  for  the  case  of  J^ler  v.  White  ^  Carpenter)  that 
it  was  not  allowable  for  Nancy  or  her  heirs  to  set  up  in  court  that 
the  latter  contract  was  in  fact,  a  fiction  got  up  to  enable  Daniel 
Orant  to  deceive  and  defraud  the  officers  of  the  government, 
and  then  to  be  surrendered.  To  avoid  the  cost  of  accounting  at 
this  stage  of  the  case,  a  strictly  pro  forma  decree  is  made.  Ora- 
tor's bill  is  pro  forma  dismissed  with  costs." 

The  case  is  stated  in  the  opinion  of  the  court. 

J.  A.  ^  0-.  W.  Wing^  for  the  orator. 

If  the  parties  were  both  in  delicto^  they  were  not  in  pari  delicto. 
He  had  perfect  influence  over  her.  She  was  old,  feeble  and 
childish  ;  he,  young  and  a  shrewd  business  man.  The  true  doc- 
trine is  well  expressed  in  Gooley  on  Torts,  505.  He  says  that 
when  two  attempt  a  fraud  on  a  third  person,  and  one  gets  an  ad- 
vantage over  the  other,  relief  will  not  be  refused  where  one  of  the 
parties  is  ^^  actually  or  presumably  "  under  the  influence  of  the 
other ;  and  cites  16  N.  Y.  285  ;  41  Barb.  318  ;  82  Mich.  146  ; 
6  Mich.  76.  The  same  doctrine  is  found  in  Story  Eq.  Jur.  s. 
800.  All  the  cases  refer  to  Osborne  v.  WilliamSy  18  Ves.  879. 
The  more  guilty  party  will  not  be  allowed  to  retain  the  fruit  at 
the  expense  of  the  more  innocent  one.  Tracy  v.  Talmage^  14  N. 
T.  (4  Kernan,)  162,  98 ;  Bier  v.  Dagin,  24  Gratt.  611.  The 
case  of  TyUr  v.  White^  decided  by  this  court  three  or  four  years 
ago,  goes  further  than  any  reported  case.  See  also,  84  Yt.  558 ; 
28  lb.  870 ;  50  lb.  465. 

Farnkam  ^  Chamherlin^  for  the  defendants. 

No  doctrine  is  better  settled  than  that  a  fraudulent  conveyance 
can  only  be  taken  advantage  of  by  creditors  or  subsequent  pur- 
chasers, and  that  it  is  perfectly  good  between  the  parties  and 
their  representatives.  Nor  will  the  law  permit  a  party  to  allege 
his  own  fraud  to  avoid  his  contract. 
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The  rule  is  just  as  strong  as  to  voluntary  conyejances.  But  no 
claim  can  be  made  that  this  is  a  voluntary  conveyance  without 
consideration.  The  consideration  was  ample.  If  one  puts  his 
property  into  the  hands  of  another  for  the  purpose  of  avoiding  any 
debt,  right  or  duty,  it  is  a  fraud,  and  a  court  will  not  aid  him  to 
recover  it  back.  B.  L.  s.  4155;  Boberts^  Admr.j  v.  Lundj45 
Vt.  87  ;  Story  Eq.  Jur.  vol.  1,  s.  371 ;  Peaslee^  Admr.  v.  Barney^ 
Admr.y  1  D.  Chip.  381 ;  Admr.  of  J.  Martin  v.  K  MaHin^  1 
Vt.  91. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  The  orator  is  administrator  of  the  estate  of  Nancy 
Grant ;  she  wals  the  widow  of  James  Grant,  who  died  in  Septem- 
ber, 1862,  testate.  His  will  contained  the  following  bequest  to 
Nancy: 

"  I  give  to  my  beloved  wife,  Nancy  Grant,  one  third  part  of 
my  estate,  both  real  and  personal.  The  said  Nancy  Grant  to 
have  all  the  rents  and  profits  and  use  of  the  same  so  long  as  she 
shall  choose  to  remain  on  said  premises.  But  if  at  any  time  she 
shall  wish  to  leave  and  live  at  some  other  place,  my  son  Daniel  is 
to  pay  her  one  thousand  dollars,  which  is  to  be  in  full  instead  of 
her  thirds  as  above  stated." 

Daniel  Grant,  his  son,  was  residuary  legatee  and  took  the  home 
farm  of  said  James  as  such  legatee.  In  October,  1862,  Daniel 
and  his  wife  executed  a  mortgage  of  the  home  farm  to  Nancy,  to 
secure  the  payment  of  a  note  to  her  for  one  thousand  dollars.  It 
is  conceded  that  this  mortgage  was  executed  in  lieu  of  the  provis- 
ions of  the  will.  On  the  16th  day  of  July,  1863,  Daniel  and  his 
wife  executed  a  mortgage  of  a  part  of  said  farm,  to  Nancy,  with 
a  condition  securing  to  her,  support  during  her  life,  and  the  expenses 
of  her  burial  and  tomb-stones,  and  the  mortgage  for  one  thousand 
dollars  was  surrendered  to  Daniel.  Daniel  Grant  was  drafted  by 
the  military  authorities  of  the  United  States,  in  the  summer  of 
1863 ;  and  he  believed  that  by  showing  that  his  mother  was  de- 
pendent upon  him  for  support  he  would  be  relieved  from  the  draft ; 
and  with  this  belief,  and  for  the  purpose  of  exemption  from  his 
military  duties,  he  procured  his  mother  to  surrender  the  first 
mortgage,  and  take  the  latter  one ;  but  with  the  distinct  under- 
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standing  and  agreement  between  them,  that  as  soon  as  the  war 
was  over,  »nd  the  perils  of  the  draft  passed^  the  first  mortgage 
should  be  restored  to  Nancy  in  its  original  force.  Nancy  died  in 
1869,  and  Daniel  in  1874  ;  and  this  bill  is  brought  to  enforce  the 
rights  of  Nancy  under  the  thousand  dollar  mortgage.  The  court 
fully  appreciate  the  force  of  the  suggestions  made  by  the  defend- 
ant's counsel  as  to  the  length  of  time  that  elapsed  after  the  trans- 
action, before  the  bringing  of  the  suit ;  that  the  parties  to  the  trans- 
action are  dead  ;  the  testimony  to  a  great  extent  that  of  admis- 
sions ;  and  the  necessity  of  requiring  full  proof  to  overthrow  an 
admitted  contract.  Giving  such  suggestions  their  due  weight,  a 
critical  examination  of  the  testimony  will  lead  to  the  result  ar- 
rived at  by  the  court,  as  to  the  agreement  made  at  the  time  of  the 
execution  of  the  latter  mortgage.  It  is  fully  and  satisfactorily 
proved,  and  has  never  been  changed. 

The  defendant  insists  that  as  Nancy  was  a  party  to  the  transac- 
tion, which  it  is  claimed  was  an  attempt  to  deceive  and  defraud 
the  government,  as  to  Daniel's  liability  to  the  draft,  that  she  could 
not  in  her  life,  and  her  representatives  cannot  now,  avoid  the  con- 
tract, upon  the  ground,  that  as  it  was  illegal,  (and  we  think  it 
was,)  the  parties  are  in  pari  delicto  ;  and  the  case  should  be  gov- 
erned by  the  well-known  maxim,  potior  e»t  conditio  defendenti^. 
This  is  the  general  rule  in  such  cases,  and  is  well  expressed  in 
Dixon  V.  Olmiteady  9  Yt.  810.  In  speaking  of  an  illegal  con- 
tract the  court  say  that  '^  while  it  remains  executory  upon  both 
parties,  it  is  of  no  binding  force  whatever,  and  both  parties  are  in 
contemplation  of  law,  the  same  as  if  the  contract  had  never  been 
made.  But  if  the  contract  has  been  executed  on  one  part,  by  the 
payment  of  the  consideration  of  the  corrupt  agreement,  and  the 
other  party  refuses  to  perform  the  stipulations,  no  action  can  be 
maintained  against  him,  either  upon  the  contract,  or  to  recover 
back  the  consideration."  But  to  this  general  rule  there  are  many 
exceptions ;  money  paid  for  usury,  for  the  insurance  of  lottery 
tickets,  to  procure  the  requisite  number  of  creditors  to  sign  the 
certificate  of  a  bankrupt,  and  for  some  other  purposes,  may  be  re- 
covered back,  notwithstanding  the  party  paying  the  money  is  im- 
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plicated,  in  some  sense,  in  the  illegal  transaction,  but  not  in  the 
same  sense  with  the  one  who  receives  the  money.  Adami  v. 
Gat/j  19  Yt.  358.  Another  instance  is  where  one  pays  money  or 
delivers  property  on  a  contract  made  on  Sunday,  although  in  pari 
delicto^  the  law  permits  him  to  recover  the  consideration  paid. 
The  following  from  the  text  books  indicates  the  general  character 
of  the  exceptions  to  the  rule  and  the  reasons  for  them,  viz :  *^  In 
cases  where  both  parties  are  in  delicto  concurring  in  an  illegal 
act,  it  does  not  always  follow,  that  they  stand  in  pari  delicto  ;  for 
there  may  be  and  often  are,  very  different  degrees  in  their  guilt ; 
one  party  may  act  under  circumstances  of  undue  influence  or 
great  inequality  of  condition  or  age,  so  that  his  guilt  may  be  far 
less  in  degree  than  that  of  his  associate  in  the  offence."  Story 
Eq.  Jur.  sec.  800. 

^^  It  is  also  a  maxim  in  courts  of  equity,  that  wherever  persons 
stand  in  such  a  relation  that  while  it  continues  confidence  is  nec- 
essarily reposed  by  one,  and  the  influence  which  naturally  grows 
out  of  that  confidence  is  possessed  by  the  other,  and  -such  confi- 
dence is  abused,  or  influence  exerted,  to  get  an  advantage  at  the 
expense  of  the  confiding  party,  a  contract  obtained  by  such  means 
will  not  be  permitted  to  stand,  although  it  could  not  have  been 
impeached  if  such  confidential  relation  had  not  existed.  2  Chit, 
on  Con.  977. 

Judge  Gooley  in  his  work  on  Torts,  p.  505,  says  that  the  gen- 
eral rule  ^^  will  not  be  enforced  against  a  party  actually  or  pre- 
sumably under  the  influence  of  the  other,  and  who  was  influenced 
to  engage  in  the  illegal  or  dishonest  transaction  by  means  of  this 
influence '' ;  and  referring  to  the  case  of  a  client  led  into  fraud  by 
his  attorney,  for  the  benefit  of  the  latter,  says,  ^*  the  court  will 
take  notice  where  the  blame  properly  rests,  and  give  relief  against 
the  party  chiefly  responsible." 

Ofbome  v.  Williams^  18  Ves.  879,  is  a  case  where  father  and 
son  entered  into  an  illegal  contract  in  fraud  of  the  post-office  de- 
partment. In  deciding  the  case  the  chancellor  says  that :  ^^Gonrts 
both  of  law  and  equity  have  held,  that  two  parties  may  concur  in 
an  illegal  act  without  being  deemed  to  be  in  all  respects  in  pari 
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delicto.  I  consider  this  agreement  as  substantially  the  mere  act 
of  the  father.  He  put  up  to  sale  a  situation  which  the  young  man 
would  naturally  be  desirous  of  obtaining,  and  could  obtain  only 
upon  the  terms  prescribed  by  his  father."  We  are  referred  to  an 
unreported  case,  heard  in  Washington  County  a  few  years  since, 
of  Tyler  v.  The  Estate  of  WhUe,  where  one  apparently  in  pari  de- 
lietOj  was  ordered  to  account  for  and  return  property  received  by 
him  under  an  illegal  contract ;  but  we  are  not  advised  of  the 
ground  upon  which  the  decision  was  based.  The  case  may  have 
been  within  one  of  the  numerous  exceptions  above  referred  to,  and 
we  do  not  deem  it  advisable  to  treat  it  as  an  authority  here. 

Upon  the  facts  in  this  case  we  think  the  parties  were  not  in 
pari  delicto;  that  there  were  different  degrees  of  their  guilt. 
Daniel  had  been  selected  by  his  parents  to  remain  with  them  at 
home.  Nothing,  at  that  time,  had  arisen  to  disturb  the  friendly 
relations  existing  between  them.  He  was  an  active,  capable  busi- 
ness man,  in  good  circumstances  ;  she  was  uneducated,  not  accus- 
tomed to  business  transactions,  an  inmate  of  his  family,  and  in  a 
situation  where  she  would  naturally  be  subject  to  his  influence 
and  control,  and  no  doubt  in  dread  lest  he  might  be  sent  to  the 
war.  Upon  the  testimony,  we  can  come  to  no  other  conclusion 
than  that  she  was  presumably  under  his  influence  ;  that  the  con- 
tract was  the  mere  act  of  the  son  ;  and  that  this  case  is  one  where 
the  court  should  ^*  take  notice  where  the  blame  properly  rests,  and 
give  relief  against  the  party  chiefly  responsible." 

The  mortgage  of  23d  October,  1862,  was  left  for  record  in  the 
town  clerk's  office  but  never  in  fact  spread  upon  the  records. 
The  title  under  the  mortgage  passed  by  its  delivery,  and  no  ques- 
tion arises  as  to  the  rights  of  third  persons.  We  must  treat  the 
mortgage  as  a  valid  subsisting  lien  upon  the  real  estate  described 
in  it.  There  should  be  applied  upon  the  note  secured  by  the 
mortgage,  all  sums  paid  by  Daniel  Orant  to  and  for  the  support 
of  his  mother,  and  expenses  of  her  sickness,  burial,  and  tomb- 
stones. The  amount  due  upon  the  note  can  be  dtated  by  a  mas- 
ter, and  a  decree  entered,  that  the  defendant  pay  the  amount  due 
upon  the  note  in  such  time  as  may  be  fixed  by  the  chancellor,  or 
be  foreclosed  of  all  equity  in  the  premises.  The  Statute  of  Lim- 
16 
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itations  in  case  of  mortgages  being  fifteen  years,  that  defence  is 
not  established. 

The  pro  forma  decree  of  the  chancellor  is  reversed,  and  cause 
remanded. 


RoTCE,  Ch.  J.,  and  Powers,  J.,  did  not  sit. 


JAMES   D.  BARTLETT  &  WIPE  v.  TOWN  OP  CABOT. 
Highway.     Notice.     Practice. 

1.  The  langniige  of  the  notice  as  to  the  personal  Injury  was  :   "  greatly  injnred  her 

head,  neck,  back,  hips  and  limhe,"  &c. ;  as  to  the  defect  in  the  highway  :  "  said 
horse  became  frightened  by  a  load  of  lumber  on  a  cart  standing  in  said  highway 
near  said  Bolton's  house,  and  overturned  said  buggy,"  ....  which  injury 
was  occasioned  by  the  want  of  repair  and  insufficiency  of  said  highway  at  said 
place."    Heldt  that  both  descriptions  were  insufficient 

2.  The  notice  being  fatally  defective  on  its  face  a  general  efxoeption  to  its  admission  as 

evidence  is  available  ;  especially  so,  as  the  plaintiff  at  the  time  made  no  re- 
quest that  the  defendant  point  out  specificaUy  his  objections. 

3.  The  trial  court  and  the  party  offering  a  paper  as  evidence  may  waive  pointing  out 

the  reasons  for  objecting  to  its  admission. 

Tbial  by  jury,  December  Term,  1880,  Orange  County,  Powers, 
J.,  presiding ;  and  verdict  for  the  plaintiff.  Action  on  the  case 
for  an  injury  to  the  female  plaintiff  caused  by  the  alleged  insuf- 
ficiency in  the  highway.  The  notice  is  given  in  full  in  the  opin- 
ion, so  far  as  it  affects  the  questions  discussed  by  the  court ;  and 
the  case  is  stated  in  the  opinion. 

J.  P.  LamBon  and  Belden  ^  Ide^  for  the  defendants,  cited  on  the 
question  of  notice  Pratt  v.  Sherbumey  63  Vt.  870  ;  62  lb.  686  ; 
61  lb.  276  ;  and  that  the  load  of  lumber  was  not  a  defect  in  the 
highway.  Crosby  v.  Boston^  118  Mass.  73  ;  Morris  v.  Zymt,  124 
lb.  170  ;  124  lb.  289 ;  102  lb.  884,  631 ;  107  lb.  267 ;  21  Pick. 
297  ;    4  Iowa,  199  ;  86  Penn.  St.  276. 
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HMth  ^  Oarletan^  for  the  plaintiff,  cited  StaU  v.  Preston^  48 
Yt.  12,  and  Sequin  y.  Peterson^  45  Yt.  255,  on  the  point  that  the 
defendant  should  have  made  specific  objections  to  the  admission 
of  the  notice  when  first  offered ;  and  as  to  the  load  of  lumber 
being  a  defect  in  the  highway.  Morse  ^  Wife  v.  Richmond^  41 
Yt.  435  ;  48  N.  H.  18 ;  6  East,  427, 466  ;  1  Serg.  &  Rawle,  217 ; 
1  Denio,  524. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  language  of  the  notice  descriptive  of  the  per- 
sonal injuries  of  the  plaintiff  wife  is,  ^^  greatly  injured  her  head, 
neck,  back,  hips  and  limbs  so  that  her  life  was  greatly  despaired 
of."  This  is  almost  the  exact  language  of  the  notice  in  Pratt  v. 
Sherburne^  53  Yt.  370,  which  was  held  insufficient.  The  language 
of  the  notice  in  Perry  y.  Putnetf^  52  Yt.  536,  was  in  substance 
and  legal  effect  as  definite  and  certain  in  describing  the  plaintiff's 
injuries  in  that  case  as  is  the  language  of  the  notice  in  the  present 
case,  and  yet  it  was  adjudged  by  this  court  to  be  too  indefinite  and 
nncertain,  to  be  a  compliance  with  the  statute.  On  the  authority 
of  those  cases,  this  notice  must  be  held  to  be  insufficient  and 
fatally  defective  in  describing  the  injuries  for  which  compensation 
is  sought  to  be  recovered. 

We  think  that  the  notice  is  also  fatally  defective  in  its  attempted 
description  of  the  insufficiency  of  the  highway  causing  the  acci- 
dent and  injury.  The  statute  requires  that  the  notice  among  other 
things  shall  point  out  ^^  the  respect  or  particular  in  which  said 
highway,  road  or  bridge  was  insufficient  or  out  of  repair."  The 
notice,  after  giving  the  location  of  the  highway,  and  stating  that 
the  plaintiff  wife  was  passing  over  the  same  with  a  horse  and 
buggy,  says :  ^^  said  horse  became  frightened  by  a  load  of  lumber 
on  a  cart  standing  in  said  highway,  near  said  Bolton's  house,  and 
overturned  said  buggy " ;  and  after  describing  her  injuries  in 
general  terms,  it  then  proceeds  to  state  :  ^^  which  injury  was  occa- 
sioned by  the  want  of  repair  and  insufficiency  of  said  highway  at 
said  place  above  described."  It  entirely  fails  to  state  the  ^^  re- 
gpeet  or  particular,"  in  which  the  highway  was  insufficient  and  out 
of  repair.     Whether  the  insufficiency  was  a  narrowness  of  the 
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travelled  and  wrought  portion  of  the  highway  at  that  point,  or  a 
hole,  or  a  nit,  or  a  rock,  or  the  load  of  lumber  or  some  other  ob- 
struction, is  not  stated,  and  is  left  wholly  to  conjecture.  It  totally 
fails  to  point  out  the  respeet  or  particular  in  which  the  insufficiency 
consists,  and  so  fails  to  answer  the  requirements  of  the  statute. 
For  both  of  these  reasons  the  notice  is  fatally  defective.  It  is 
contended  by  the  plaintiffs  that  the  sufficiency  of  the  notice  is 
not  open  for  consideration  under  the  exceptions.  When  the 
plaintiffs  offered  the  notice  in  evidence,  the  defendant  objected  to 
its  admission  in  evidence.  The  court  received  it  in  evidence,  to 
which  the  defendant  excepted.  The  exceptions  do  not  show  that 
the  defendant  pointed  out  or  was  asked  to  point  out,  the  particu- 
lars in  which  it  claimed  the  notice  was  defective,  nor  to  give  the 
reasons  why  it  claimed  the  notice  was  inadmissible  ;  nor  do  they 
show  that  this  was  not  done  by  the  defendant's  counsel.  It  is 
not  to  be  presumed  that  this  exception  was  improperly  or  incor- 
rectly taken ,  when  there  is  nothing  in  the  exceptions  to  show  that 
any  unfair  advantage  was  taken  of  the  court,  or  of  the  plaintiffs 
by  the  way  the  exceptions  were  taken.  The  notice  being  fatally 
defective  upon  its  face,  and  such  defects,  being  apparent  upon  its 
inspection,  the  defendant's  rights  were  saved  by  a  general  excep- 
tion to  the  admission  of  the  notice  in  evidence.  When  a  paper  is 
offered  in  evidence  and  a  general  objection  is  made  to  its  admissi- 
bility, the  court  and  the  party  offering  it  in  evidence  have  the 
right  to  require  the  objecting  party  to  point  out  the  particular  in 
which  he  claims  the  inadmissibility  consists,  so  that  the  attention 
of  the  court  may  be  at  once  directed  to  the  ground  on  which  the 
objection  rests,  and  that  the  opposite  party  may  judge  whether  he 
will  put  the  paper  in  evidence  or  supply  its  place,  if  he  can,  by 
other  testimony  to  the  admission  of  which  no  well-grounded  ex- 
ception can  be  taken.  The  court  in  the  hurry  of  the  trial  cannot 
be  expected  to  stop  the  trial,  that  it  may  examine  critically  every 
paper  offered,  and  determine  its  admissibility  unaided  by  counsel 
who  have  made  it  a  study,  and  determined  upon  the  objections  that 
may  be  taken  by  reference  to  authorities.  The  court  has  the  right 
to  have  the  objections  relied  upon  pointed  out,  and  the  authorities 
to  sustain  the  objections  cited,  that  it  may  act  promptly  and  intel- 
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ligeDtly.  Where  the  objections  are  thus  pointed  out  and  stated 
in  the  exceptions,  ordinarily  the  excepting  party  would  be  con- 
fined in  this  court  to  the  precise  objections  passed  upon  by  the 
trial  court.  The  trial  court  and  the  party  offering  the  paper  may 
waive  the  pointing  out  of  the  particular  objections  relied  upon  by 
the  excepting  party,  and  allow  a  general  exception  to  the  admissi- 
bility of  the  paper  or  testimony  admitted.  On  such  general  ex- 
ception the  excepting  party  is  at  liberty  to  urge  any  legal  objection 
to  the  admissibility  of  the  evidence.  Such  is  the  exception  in 
this  case ;  and  on  this  exception  the  notice  must  be  held  to  be 
fatally  defective.  This  decision  in  regard  to  the  notice  renders 
the  consideration  of  the  other  exceptions  urged  by  the  defendant 
unnecessary. 

The  judgment  of  the  County  Court  is  reversed,  and  the  cause 
remanded. 


M.  T.  C.  WING  r.  ADDISON  PECK* 
Uiury.     Pleading,     Demurrer.     Discharge  under  seal. 

The  plaintiff  brooght  his  action  for  usnry.  The  defendant  pleaded  a  discharge, 
under  seal,  dated  long  after  the  loan;  and  the  plaintiff  demurred  to  the  plea. 
J7e2d,  that  the  plea  was  sufficient;  and  that  the  discharge,  under  seal,  imported 
a  consideiation.    The  plaintiff  was  allowed  to  replead. 

Heard  on  demurrer  to  the  defendant's  pleas  at  the  March  Term, 
1881,  Bedfieli),  J.,  presiding,  Washington  County.  Pleas  sus- 
tained. The  plaintiff  filed  a  specification  claiming  to  recover  $50, 
and  interest  on  the  same  from  the  11th  day  of  November,  1872. 

defendant's  pleas. 

And  for  fiirther  plea  the  defendant,  by  leave  of  the  court  here  for  this 
purpoee  first  had  and  obtained,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  says  that  me  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him  because,  he 

*  Heard  at  the  adjourned  Geneial  Term,  May,  1S82. 
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says,  that  before  the  commencement  of  this  suit,  to  wit:  on  the  22d  day 
of^Tuly,  A.  D.  1876,  the  plaintiffin  and  by  his  certain  writing  of  release  by 
him  signed,  sealed  and  delivered  to  the  defendant,  released,  acquitted 
and  discharged  the  defendant  from  the  said  several  promises  and  under- 
takings in  the  plaintiff's  declaration  mentioned,  and  each  and  every  of 
them,  and  from  all  claim  or  claims  the  plaintiff  nad  against  the  defend- 
ant for  usury  or  extra  interest  [)aid  by  the  plaintiff  to  the  defendant,  or 
included  in  notes,  as  by  said  writing  of  release,  reference  thereto  being 
had,  ready  in  cotirt  to  be  produced  will  more  fiiU^  appear,  which  this 
defendant  is  ready  to  verify  :  wherefore  he  prays  judgment  if  the  said 

glaintiff  ought  to  nave  or  maintain  his  aforesaid  action  thereof  against 
im  and  for  his  costs. 

Addison  Pbck, 

By  his  attorney,  H.  W.  Heaton. 

And  for  ftirther  plea  the  defendant,  by  leave  of  the  court  here  first 
had  and  obtained,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  sa^s  that  the  said  plaintiff  ought  not  to  have  or  maintain 
his  aiforesaid  action  thereof  against  him,  because,  the  defendant  says, 
that  before  the  commencement  of  this  suit,  to  wit :  on  the  22d  day  of 
July,  A.  D.  1876,  the  said  plaintiff  by  his  certain  writing  of  release, 
signed  with  his  hand  and  sealed  with  his  seal  and  delivered  to  the  de- 
fendant, the  date  whereof  is  a  certain  day  and  year  therein  mentioned, 
to  wit :  the  day  and  year  last  aforesaid,  which  said  writing  of  release, 
ready  in  court  to  be  produced,  is  in  the  words  and  figures  as  follows  : 

''  Whereas  I,  M.  T.  C.  Wing,  of  East  Montpelier,  V  t,  gave  five  notes 
of  two  hundrea  and  ten  dollars  each,  dated  Nov.  11, 1872,  signed  by  me 
and  payable  to  Lucinda  Cutler  or  bearer,  which  notes  are  now  in  the 
hands  of  Addison  Feck,  and  whereas  there  has  been  some  extra  interest 
or  commission  to  Addison  Feok  included  in  or  paid  on  said  notes  ;  now 
in  consideration  of  the  sum  of  two  dollars  this  day  paid  to  me  by  him,  I 
hereby  discharge  all  claims  I  have  against  said  Addison  Peck  or  the  estate 
of  the  said  Lucinda  Cutler,  either  at  law  or  in  equity,  for  all  extra  interest 
or  commission  included  in  or  paid  on  said  notes. 

Witness  my  hand  and  seal,  this  22d  day  of  July,  1876. 

M.T.  C.  Wing."    -{  SealJ^ 

And  the  said  plaintiff  by  said  writing  of  release,  signed,  sealed  and 
delivered  as  aforesaid,  did  thereby,  for  the  consideration  therein  men- 
tioned, release  and  discharge  the  said  defendant  from  said  several  prom- 
ises and  undertakings  in  the  plaintiff's  declaration  mentioned,  and  each 
and  every  of  them,  and  from  all  the  claims  mentioned  and  set  forth  in 
the  said  writing  of  release,  as  by  said  writing  of  release  will  fully  appear. 
And  this  the  defendant  is  ready  to  verify:  wherefore  the  defendant  prays 
judj;ment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  and  for  his  costs. 

Addison  Feck, 

By  his  attorney,  H.  W.  Heaton. 

37.  J.  Deavitty  for  the  plaintiff. 

The  question  presented  is,  does  the  receipt  or  writing  described 
prevent  the  plaintiff  from  recovering  the  balance  unpaid  f    Is  the 
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writing  mentioned  in  the  plea  anything  more  than  a  receipt  for 
for  the  sum  of  $2.00  ?    I  think  not. 

The  let  special  plea  does  not  allege  any  consideration  for  the 
release,  not  even  a  nominal  one. 

The  2d  special  plea  alleges,  in  a  way,  a  nominal  consideration 
for  the  release  by  inserting  a  copy  of  the  release  in  the  plea, 
which  is  not  sufficient. 

It  is  a  mere  attempt  at  evasion  of  the  law,  a  law  which  allows 
the  usury  to  be  recovered  as  a  sort  of  punishment  upon  the  of- 
fender. If  such  a  receipt  as  this  is  to  be  held  a  bar,  it  will  be 
easy  indeed  for  extortioners  to  violate  the  law.  Allen  v.  Thrally 
10  Vt.  256 ;  Nichoh  ^  Bli%%  v.  Bdhw%,  22  lb.  581 ;  Barhw  v. 
E%te,  19  lb.  186 ;  Thayw  v.  Partridge,  47  lb.  428. 

H.  W,  Heaton,  for  the  defendant. 

It  is  insisted  that  the  plaintiflfs  discharge,  under  his  hand  and 
seal,  which  is  set  out  in  the  defendant's  second  plea  in  bar,  with 
all  necessary  averments,  effectually  discharged  the  plaintiff's  claim 
as  stated  in  his  said  specification. 

The  right  to  recover  usury  paid  is  personal  to  the  party  paying 
it.  Low  V.  Pritehardj  86  Vt.  191.  And  such  party  can  alone 
enforce  it.  Atistin  v.  Chittenden,  88  Vt.  558 ;  Churchill  v.  Cole, 
82  Vt.  98. 

The  party  paying  the  usury  may  release  it,  and  it  would  seem 
that  it  may  be  done  either  with  or  without  consideration. 
Churchill  v.  Cole,  82  Vt.  98. 

The  opinion  of  the  court  was  delivered  by 

BowELL,  J.  This  case  is  free  from  any  attempt  to  evade  the 
Statute  of  Usury,  and  presents  the  simple  question,  whether  a 
claim  for  money  paid  as  usury  can  be  discharged  without  actual 
satisfaction,  long  after  the  money  has  been  paid.  This  is  unlike 
the  case  of  Herrick  v.  Dean,  reported  elsewhere  in  this  volume. 
There,  resort  was  had  to  a  device  to  evade  the  statute  at  the  time 
the  loan  was  made,  and  while  the  borrower's  necessities  were  upon 
him ;  while  here,  the  borrower,  long  after  the  loan,  voluntarily 
elects  to  discharge  his  claim. 
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We  see  no  legal  reason  why  such  a  claim,  in  the  circumstan<5e8 
of  this  case,  may  not  be  discharged,  the  same  as  any  ordinary  claim 
for  the  recovery  of  money.  Churchill  v.  Cohj  82  Vt.  98.  The 
discharge  being  under  seal,  imports  consideration.  ^^  If  the 
obligee  do  receive  a  part,  and  thereof  make  an  acquittance  under 
his  seal  in  full  satisfaction  of  the  whole,  it  is  sufficient,  by  reason 
the  deed  amounteth  to  an  acquittance  of  the  whole."  Go.  Litt. 
[212  b.] 

We  find  no  error  in  the  judgment  below ;  but,  on  motion  of  the 
plaintifiT,  that  judgment  is  reversed,  pro  formay  and  the  cause  re- 
manded, with  leave  to  the  plaintifiT  to  replead  on  the  usual  terms. 


GEOBGE  M.  GRANGER  v.  ORVIS  BATCHELDER.* 

Attomsy  no  Power  to  Settle  suit  of  Client  utUess  Specially  Avr 

thorized. 


An  attorney  wif^oat  ipedal  authority  has  no  power  to  bind  his  dient  by  a  com- 
promise  or  settlement  of  the  cause  of  action  unless  he  receive  the  full  amount 
of  his  client's  daim  in  money;  and  this  is  so  though  the  client  lives  in  another 
State,  t 

Heard  by  the  court  at  the  March  Term,  1881,  Washington 
County,  Bedfield,  J.,  presiding.  Judgment  for  the  plaintifiT  to 
recover  balance  on  an  execution .  Action,  debt  on  judgment.  The 
case  is  stated  in  the  opinion. 

*  Heard  at  the  adjourned  General  Term,  May,  1882. 

t  But  that  a  settlement  made  by  an  attorney  will  be  sustained  when  he  has  an  <q>- 
parerU  authority,  though  he  exceeds  his  instructions,  and  no  fraud;  as  wheib  the 
client  was  in  plain  view  and  only  a  few  feet  distant  during  the  settlement,  see 
Black  Y.  Rogers,  Mo.  Sup.  Gt.  1882;  Cen.  L.  J.  vol.  14,  A73,  citing  Wharton's  Agency, 
B.  594;  also,  that  the  client  must  repudiate  the  settlement  pron^Uy,  see  Am.  Law 
Register,  vol.  21,  p.  478,  citing  109  Mass.  464;  4  Wash.  C.  C.  611.— Rkp. 
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*  W.  A.  ^  0.  B.  Bayee  and  EecUh  ^   Carleton,  for  the  de- 
fendant. 

The  law  is  well  established  in  England  that  an  attorney  can 
bind  his  client  by  compromise.  The  rule  in  this  country  was 
stated  early  by  Gh.  J.  Marshall,  in  7  Granch,  436 :  Although 
an  attorney-at-law,  merely  as  such,  has,  strictly  speaking,  no  ri«;ht 
to  make  a  compromise,  yet  a  court  would  be  disinclined  to  dis- 
turb one  which  was  not  so  unreasonable  in  itself  as  to  be  exclaimed 
against  by  all,  and  to  create  an  impression  that  the  judgment  of 
the  attorney  has  been  imposed  on,  or  not  fairly  exercised  in  the 
case.  14  Iowa,  286  ;  20  Me.  183 ;  Jenney  et  al.  v.  Belesdemiery 
6  Mod.  82 ;  Lamb  v.  WiUiams,  1  N.  J.  L.  214 ;  Wycoff  v.  Ber 
gen,  16  Mass.  896.  In  Clark  v.  Randall,  9  Wis.  135,  it  is  held 
that  an  attorney  for  a  foreign  client,  or  one  residing  at  a  distance, 
intrusted  with  the  collection  of  a  debt,  has  an  implied  authority 
to  indemnify  the  officer  in  making  a  levy,  and  if  acting  in  good 
faith  he  suffers  thereby,  he  has  a  good  cause  of  action  against  his 
client  for  his  own  indemnification. 

J.  0.  Livingston,  for  the  plaintiff. 

It  is  well  settled  that  an  attorney  by  virtue  of  his  general  au- 
thority to  conduct  a  suit  cannot  bind  his  client  by  compromise.  He 
cannot  assign  nor  discharge  without  full  satisfaction.  5  Yt.  852 ; 
10  lb.  471 ;  2  lb.  127 ;  16  lb.  314 ;  Paley  Agency,  221 ;  39  Md. 
486  ;  1  Pick.  847. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  The  plaintiff,  living  in  New  York,  held  a  judgment 
against  the  defendant  for  twp  hundred  and  eight  dollars  and  four 
cents  ;  one  Randall  was  his  attorney  ;  property  claimed  by  third 
persons  had  been  attached,  and  the  officer  holding  the  execution 
issued  upon  the  judgment,  refused  to  proceed  unless  indemnified. 
Bandall,  with  positive  instructions  from  the  plaintiff  not  to  com- 
promise the  claim,  received  in  satisfaction  and  payment  of  the 
judgment  the  sum  of  one  hundred  and  fifty  dollars,  and  accepted 
assurances,  procured  by  the  defendant  from  the  persons  whose 
property  had  been  levied  upon,  that  they  would  not  molest  the 
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officer  and  parties,  for  what  had  been  done  in  attaching  their 
property.    The  execution  was  returned  satisfied. 

This  suit  is  debt,  brought  upon  the  judgment,  claiming  to  re- 
cover the  amount  due  after  the  application  of  the  sum  paid  in 
money.  The  case  must  be  controled  by  the  general  rule,  so  often 
held  in  this  State,  that  an  attorney  without  special  authority  has 
no  power  to  bind  his  client  by  a  compromise  and  settlement,  or 
an  assignment  of  the  cause  of  action,  without  receiving  the  full 
amount  in  money.  See  Penniman  v.  Patehin^  5  Yt.  346 ;  Carter 
V.  Talcott,  10  Vt.  471 ;   VaU  v.  C(mant,  16  Vt.  814. 

The  fact  that  the  client  resides  abroad  does  not  change  the  rule. 
However  inconvenient  it  may  be  for  an  attorney  not  to  have  ac- 
cess to  his  client,  he  is,  in  fact,  in  these  days  of  the  rapid  trans- 
mission of  intelligence,  often  nearer  to  him  in  a  distant  city  than 
he  would  be  if  he  lived  in  the  next  town.  If  the  rule,  as  stated, 
was  good  law  in  the  days  of  yore,  it  certainly  ought  to  be  now, 
since  means  of  communication  have  been  so  much  improved  and 
the  telegraph  and  telephone  are  the  adjuncts  of  almost  every 
office. 

We  have  no  doubt  that  if  Randall  had  had  authority  to  bind 
the  plaintiff  in  the  settlement,  that  the  debt  would  have  been 
extinguished,  as  he  received  in  payment  of  it  something  besides 
money,  something  that  the  debtor  was  under  no  obligation  to  give 
him,  a  waiver  by  the  persons  whose  property  had  been  attached 
of  their  claims  for  damages ;  and  this  would  have  been  a  suffi- 
cient consideration  for  discharging  the  debt  had  Randall  had 
authority  for  settling  it  in  that  manner.  We  think  the  plaintiff 
should  recover. 

Judgment  affirmed. 
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GILMAN  BILL  and  Others  v,  TOWN  OF  WOODBURY  * 

1.  The  County  Court  establiflhed  a  highway  in  the  defendant  town  on  condition  that 

the  petitioners  lor  it  should  build  it  for  $1.50  per  rod.  The  phtintififs  built 
the  road  ;  but  contracted  with  the  petitioners  and  not  the  town.  Bddy  that  the 
town  was  not  liable,  although  it  had  adopted  the  road. 

2.  A  count  in  assumpsit  is  fatally  defective  that  does  not  allege  a  promise  from  the 

defendant  to  the  phiintiff . 

Heabd  on  demurrer  to  the  declaration  at  the  March  Term,  1881, 
Washington  County,  Taft,  J.,  presiding.  The  court  sustained 
the  demurrer.     Action,  general  and  special  assumpsit. 

DECLABATION. 

Also,  in  a  further  plea  of  the  case  for  that,  heretofore,  to  wit, 
on  the  16th  day  of  July,  A.  D.  1878,  Elisha  Town  and  others 
made  a  petition  in  writing  to  the  selectmen  of  the  town  of  Wood- 
bury, praying  for  a  road  to  be  by  them  laid  out  from  some  point 
near  W.  W.  Thomas',  across  said  Thomas'  land  to  that  of  Kent 
&  Bancroft,  to  the  Cabot  road,  which  petition  was  presented  to 
said  selectmen,  and  the  said  selectmen  did  deny  the  prayer  of  said 
petition,  and  refused  to  lay  said  road.  That  a  petition  was  then 
made  and  signed  by  A.  W.  Nelson  and  others  to  the  County  Court 
for  the  county  of  Washington,  praying  for  a  committee  to  examine 
said  road  and  report  thereon,  which  petition  with  a  citation  was 
served  on  the  town  of  Woodbury,  as  the  law  directs,  and  returned 
the  saiAe  into  County  Court,  and  the  Court  did  appoint  a  commit- 
tee to  hear  and  examine  the  case  and  make  report  thereon  ;  that 
said  committee  did  examine  the  said  proposed  road  and  did  have 
a  full  hearing  thereon,  and  did  make  report  thereon  to  said  County 
Court ;  that  said  court  did  accept  said  report  and  established  said 
road  as  recommended  by  the  committee  in  their  report ;  that  said 
committee  made  a  report  laying  said  road  on  condition  that  the 
petitioners  build  said  proposed  road  at  one  dollar  and  fifty  cents 
per  rod,  and  said  road  was  established  upon  that  condition  ;  the 
road  to  be  built  to  the  acceptance  of  said  committee.  And  the 
petitioners  did  file  their  agreement  with  the  said  court  that  they 
would  build  said  road  for  that  sum,  whicl^  agreement,  or  bond, 
was  acceptable  to  the  said  town  of  Woodbury.  That  said  peti- 
tioners did  call  upon  said  town  of  Woodbury  to  build  said  road, 

*Heard  at  the  adjourned  General  Term,  May,  1882. 
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and  give  to  them  the  first  choice  or  right  to  baild  said  road.  And 
the  town  did  refuse  to  build  the  same  ;  thereupon  the  petitioners 
did  contract  and  agree  with  the  plaintiffs  to  build  said  road  for 
the  sum  of  one  dollar  and  fifty  cents  per  rod. 

And  the  plaintiffs  aver  that  they  did  enter  upon  their  contract 
and  did  build  and  construct  said  road  to  the  acceptance  of  said 
committee ;  and  that  it  was  accepted  by  said  committee ;  that  they 
have  called  upon  the  town  to  pay  for  the  same,  which  the  town 
had  neglected  and  refused  to  do.  Wliereby  and  by  reason  of 
which  an  action  hath  accrued  to  the  plaintiffs  to  have  and  receive 
of  the  town  of  Woodbury  the  pay  for  building  said  road  at  the 
rate  of  $1.50  per  rod.  And  said  road  being  two  hundred  and 
thirty  and  one-half  rods  in  length,  amounting  to  the  sum  of 
$345.75.  And  the  said  plaintiffs  aver  that  they  have  kept,  per- 
formed and  fulfilled  their  contract  in  building  said  road,  and  that 
it  has  been  built  to  the  acceptance  of  the  said  committee  as  afore- 
said. The  plaintiffs  asked  to  amend  the  declaration  by  adding  to 
the  special  count  that  the  road  described  in  the  declaration  had 
been  built,  and  was  being  used  by  the  town  and  had  become  one 
of  the  roads  of  the  town  by  using  and  by  adoption ;  and  leave 
was  granted. 

J.  P.  Lamsanj  for  the  plaintiffs,  cited  0ummtng9  v.  Blaiidell^ 
48  Vt.  882 ;  6  lb.  76 ;   18  lb.  405. 

S.  O.  Shurtleff^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  The  count  is  fatally  defective  for  that  it  alleges 
no  promise  by  the  town  to  the  plaintiffs,  but  on  the  contrary 
specially  avers  that  the  petitioners  contracted  and  agreed  with  the 
plaintiffs  to  build  the  road.  What  authority  the  petitioners  had 
to  bind  the  town  in  the  premises  does  not  appear.  Neither  is  the 
town  liable  because  it  used  and  adopted  the  road  as  alleged  in  the 
amendment.    Pratt  v.  Swantofiy  15  Yt.  147. 
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EDWABD  H.  SCOTT  v.  HENRY  PATCHIN,  LYDIA  P.  PATCHIN, 
SETH  B.  HUNT,  GILES  B.  KELLOGG,  HULL  CHANDLER, 
SAMUEL  C.  LYONS  and  RHODA  LYONS,  Exbcutor*  of  the 
Will  of  LAFAYETTE  LYONS,  LOUIS  De  GOESBRIAND, 
JOHN  N.  SQUIRES,  BENJAMIN  R.  SEARS,  TARRANT  SIB- 
LEY, CHARLES  R.  SANFORD,  LYDIA  S.  WATERS,  ADE- 
LINE H.  WATERS,  MARY  J.  WATERS,  LYMAN  S.  PATCHIN, 
BENNINGTON  MANUFACTURING  CO.,  S.  S.  &  M.  FISHER. 

[In  Ghancebt.] 

fVill.      Legacy  charged  on  Real  delate.      WUl  recorded   Con- 
etruetive  Notice  to  Purchasers  that  the  land  is  charged 
with  Payment  of  Legacy.    Surety.    Subrogation^ 
where  several  Purchasers  last  one  to  redeem. 

A  resldiuury  legatee  receiyed  real  and  persooal  estate,  which,  by  virtae  of  the  will, 
was  charged  with  the  payment  of  a  legacy  to  tiie  orator.  He  never  paid  the 
legacy;  and,  after  disposing  of  the  personal  property  and  selling  the  several 
parcels  of  real  estate,  at  different  times,  to  some  of  the  defendants,  he  became 
insolvent  -  The  will  was  legally  recorded  in  the  records  of  the  Probate  Coort 
and  the  town  where  the  property  in  dispute  was  mostly  sitoated.  On  a  bill  be- 
ing brought,    Held, 

X.  That  the  residoary  legatee  took  only  an  equity  of  redemption;  that  the  record  of 
the  will  was  constractive  notice  of  his  limited  title;  that  his  grantees,  though 
hoTia  JIde  purchasers  f^r  f u'.l  value,  received  only  his  interest  burdened  with 
the  orator's  legacy;  that  in  equity  the  result  is  the  same,  though  there  has  been 
no  decree  of  the  Probate  Court;  and  that  there  were  no  laches  in  bringing  the 
suit 

3.  That  the  last  purchaser  must  first  redeem,  and  so  on,  in  the  inverse  order  of  alien- 
ation. 

3.  That  the  purchasers  had  no  claim  against  the  surety  on  the  probate  bond,  as  there 

was  no  privity  of  contract  between  them ;  and  tiie  surety  would  be  subrogated 
to  all  the  rights  of  the  orator,  if  he  were  compelled  to  pay. 

4.  The  value  of  the  huid  should  be  fixed  at  the  time  when  the  first  installment  of  the 

orator's  legacy  became  due. 

5.  Bftyment  of  the  orator's  legacy  was  not  a  condition  precedent  to  the  vesting  of  the 

property. 

6.  The  defendants  were  all  properly  joined.    Their  ceasing  to  have  any  interest  in 

the  matter  is  only  a  good  reason  for  allowing  them  to  retire  without  costs. 

Heard  at  the  December  Term,  1879,  Bonningtoo  County,  on 
the  pleadings  and  an  agreed  statement.     Dunton,  Chancellor,  or- 


264  GENERAL  TERM, 


Soott  f),  Ffttchin. 


dered,  pro  forma^  that  the  bill  be  dismissed.    It  was  agreed, 
among  other  things : 

That  the  orator  is  a  son  of  S.  S.  Scott,  and  a  grandson  of  the 
testator,  Lyman  Patchin,  late  of  Bennington,  and  nephew  of 
Henry  and  Lyman  S.  Patchin  ;  that  Lyman  died  August  16, 1857  ; 
that  he  left  a  will  which  was  admitted  to  probate  October  7,  1857, 
by  the  Probate  Court  for  the  district  of  Bennington  ;  that  Henry 
Patchin  was  appointed  executor ;  that  he  was  residuary  legatee  ; 
that  the  will  was  duly  recorded  in  the  office  of  the  town  clerk  of 
Bennington ;  that  this  suit  was  brought  for  the  benefit  of  Lyman 
S.  Patchin  ;  that  the  orator  is  the  E.  H.  Scott  to  whom  the  legacy 
of  $3000,  payable  in  annual  installments  of  11500  per  year,  after  he 
reached  the  age  of  twenty-one  years,  was  given.  He  became 
twenty-one  April  27,  1872.  No  part  of  said  legacy  has  been 
paid.  Two  $500  installments  were  due  when  this  suit  was  brought ; 
all  have  since  become  due.  Henry  Patchin  became  insolvent 
April  1st,  1878,  and  has  never  since  been  able  to  pay  orator's 
legacy.  He  was  possessed  of  sufficient  attachable  personal  prop- 
erty, when  the  first  $500  became  due,  so  that  its  collection  might 
have  been  enforced  up  to  the  time  of  his  said  insolvency.  Pay- 
ment of  the  installments  due  when  suit  was  brought,  was  duly  de- 
manded of  both  Henry  and  Lyman  S.  Patchin. 

Henry  Patchin,  as  executor  and  residuary  legatee,  took  posses- 
sion of  all  the  personal  estate  of  the  said  Lyman  Patchin,  and  of 
such  real  estate  as  was  not  specifically  devised  to  others.  Up  to 
the  time,  or  about  the  time,  of  his  insolvency,  he  was  a  man  in 
good  repute,  and  was  generally  regarded  as  a  man  of  wealth. 
The  personal  estate  which  came  into  his  hands  as  residuary  lega- 
tee, would,  had  it  been  applied  for  that  purpose,  have  been  am- 
ple for  the  payment  of  the  debts  and  legacies.  He  paid  all  his 
father's  debts,  but  left  this  and  some  other  legacies  unpaid. 

It  is  stipulated  that  such  a  bond  as  is  described  in  said  record 
was  in  fact  executed,  and  placed  on  file  in  the  Probate  Court  for 
the  district  of  Bennington.  What  has  become  of  it  no  one  knows. 
Diligent  search  among  the  files  and  records  of  said  court,  fails  to 
discover  any  other  or  further  traces  of  its  existence.  The  court 
house  and  probate  office  at  Bennington  were  burned  in  1869,  and 
a  portion  of  the  files  of  the  Probate  Court  destroyed.  Said  Lyman 
S.  Patchin  signed  said  bond,  as  surety,  at  the  request  and  for  the 
accommodation  of  his  brother,  the  said  Henry  Patchin.  He  never 
received  any  indemnity  or  security  for  signing  said  bond. 

Said  Lyman  S.  Patchin  resided  in  Bennington  at  the  time  he 
signed  said  bond,  and  has  ever  since  resided  there.  He  has, 
since  he  signed  said  bond,  been  solvent,  and  is  now  possessed  of 
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sufficient  property  so  that  the  orator  might  enforce  payment  of  his 
said  legacy  against  him. 

That,  before  this  suit  was  brought,  the  said  Henry  Patchin  sold 
and  conveyed  all  the  real  estate  devised  to  him  by  his  said  father, 
which  was  located  in  the  States  of  New  "^ork  and  Michigan,  pur- 
suant to  authority  duly  conferred  upon  him  by  the  surrogate  and 
probate  courts  of  said  States ;  that  he  had  also  sold  and  transfer- 
red all  the  bank  stocks  in  the  city  of  Troy,  and  had  appropriated 
the  proceeds  to  his  own  use. 

That  the  said  Henry  Patchin,  at  the  dates  and  in  the  manner 
hereinafter  stated,  sold  or  encumbered  the  lands  devised  to  him 
by  the  said  Lyman  Patchin.  All  said  lands  are  located  in  said 
town  of  Bennington,  and  the  various  conveyances  and  liens  cover 
and  embrace  all  the  lands  which  passed  to  the  said  Henry  Patchin, 
under  the  residuary  clause  of  said  will,  in  the  State  of  Vermont, 
except  the  lands  in  Pownal,  to  which  no  title  was  obtained. 

On  the  5th  day  of  October,  1863,  the  said  Henry  Patchin  sold 
and  conveyed  to  L.  Lyons,  by  deed  of  warranty  in  the  usual  form, 
and  with  the  usual  covenants,  a  tract  of  about  fifty  acres,  more  or 
less,  of  woodland.  The  amount  paid  to  said  Patchin  for  said 
tract  of  woodland  was  $3,850.  This  sum  was  in  fact  paid  by 
Hull  Chandler,  who  was  the  equitable  owner  of  said  lands  while 
title  was  in  said  Lyons,  and  who  has  since  obtained  the  legal  title 
by  deed  of  quit-claim  from  said  L.  Lyons  in  his  lifetime.  Said 
tract  was  bargained  to  said  Chandler  by  said  Henry  Patchin. 
L.  Lyons  signed  the  notes  of  Chandler  to  the  full  amount  of  the 
purchase-money.  In  order  to  secure  said  Lyons  for  the  liability 
assumed  by  him,  the  conveyance  of  said  woodland  was  made  to 
him.  Chandler  took  possession,  and  proceeded  to  cut  and  remove 
the  wood  and  timber  on  said  lands,  as  it  was  expected  he  would 
do  when  he  bargained  for  the  property.  When  he  had  paid  to 
Henry  Patchin  the  sum  of  $3,850,  and  interest,  and  taken  up  the 
notes  which  were  signed  by  said  Lyons,  the  latter  conveyed  said 
land  by  quitn^laim.  Lyons  never  had  the  actual  possession  of  said 
lands,  and  had  no  other  interest  in  them  than  as  herein  stated. 

S.  C.  Lyons  and  Bhoda  Lyons,  executors  of  L.  Lyons,  in  their 
answers  to  orator's  bill,  ^^  disclaim  all  claim,  title  or  interest  to 
said  premises  and  every  part  thereof,  and  say  they  ought  not 
to  have  been  joined  as  party  defendants  in  this  suit."  Said 
Chandler,  in  his  answer,  admits  the  conveyance  by  Patchin  to 
Lyons,  and  by  Lyons  to  him,  of  the  lands  above  described,  and 
that  they  are  a  part  of  the  lands  above  described,  and  that  they 
are  a  part  of  the  lands  which  came  to  said  Patchin  by  his  father's 
will.    He  denies  any  actual  notice  of  said  will,  but  says,  ^^At  the 
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time  this  defendant  purchased  and  received  a  deed  of  said  land, 
he  had  no  knowledge  whatever  that  the  said  Henry  Patchin  so 
acquired  title  to  said  premises,  or  that  the  said  Lyman  Patchin 
died  leaving  any  will.'' 

On  the  9th  day  of  February,  1864,  said  Henry  Patchin,  in  con- 
sideration of  $1300,  sold  and  conveyed  another  portion  of  said 
lands,  by  deed  of  warranty,  to  Seth  B.  Hunt ;  and  on  the  28th 
day  of  December,  1865,  for  the  further  consideration  of  81300 
more,  he  sold  another  tract  of  said  lands  to  said  Seth  B.  Hunt, 
and  gave  him  a  deed  of  warranty  thereof.  The  larger  portion  of 
said  lands  so  conveyed  as  aforesaid  are  still  owned  by  said  Hunt. 
A  small  portion  thereof  were  afterwards  conveyed  by  him,  and 
have  passed  through  the  Bennington  Manuf.  Co.,  and  are  now 
owned  by  defendants  S.  S.  Fisher  and  M.  Fisher,  who  acquired 
their  title  on  the  22d  day  of  May,  1874,  by  deed  of  warranty. 

On  the  first  day  of  April,  1874,  said  Henry  Patchin,  by  deed 
of  warranty,  for  the  consideration  of  $600,  sold  and  conveyed  to 
defendant  G.  B.  Kellogg  that  portion  of  said  lands  called  the 
**  Church  Place,  in  the  south  part  of  the  centre  village,"  except  a 
small  portion  thereof,  which  said  Patchin,  on  the  3d  day  of  March, 
1868,  sold  and  conveyed  by  deed  of  warranty  to  L.  S.  Waters 
A.  H.  Waters  and  M.  J.  Waters,  defendants.  Said  grantees  are 
all  in  possession. 

On  the  14th  day  of  April,  1868,  said  H.  Patchin,  by  deed  of 
warranty,  for  the  consideration  of  $3200,  sold  and  conveyed  to 
D.  A.  Ryan,  of  Bennington,  ten  and  one  half  acres  of  the  lands  so 
devised  to  him  by  his  said  father  as  aforesaid.  Said  lands  were 
afterwards,  and  before  this  suit  was  brought,  duly  conveyed,  to- 
gether with  other  lands  of  no  importance  in  this  controversy,  by 
the  said  Ryan,  to  Louis  De  Goesbriand,  the  Roman  Catholic  Bishop 
of  the  Diocese  of  Vermont,  who  is  now  in  possession,  claiming 
title  thereto. 

On  the  24th  day  of  February,  1873,  said  Henry  Patchin,  joined 
by  Lydia  P.  Patchin,  his  wife,  mortgaged  to  J.  N.  Squires,  de- 
fendant, for  the  purpose  of  securing  the  sum  of  five  thousand  dol- 
lars, another  portion  of  said  lands,  described  in  said  will  as  ^^  the 
house,  brick  store,  outhouses  and  lot,  situated  in  the  center  village 
of  Bennington,  Vt.,  where  I  now  live."  Since  this  suit  was 
brought,  the  said  J.  N.  Squires  has  foreclosed  said  mortgage,  and 
the  title  has  become  absolute  in  him,  as  against  said  Henry 
Patchin.  On  or  about  the  first  day  of  May,  1877,  the  house  itnd 
brick  store  standing  on  said  lot,  and  which  constituted  its  princi- 
pal value,  were  destroyed  by  fire. 

On  the  first  day  of  April,  1873,  said  Henry  Patchin  mortgaged 
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to  B.  B.  Sears,  to  secure  the  sum  of  three  thousand  dollars,  that 
portion  of  said  lands  described  in  said  will  as  '^  the  land  I  own 
on  the  east  side  of  the  road  going  north  from  the  center  village 
aforesaid,  and  near  to  W.  -  Montague's,  of  about  thirty  acres/' 
Said  Sears  has  since  foreclosed  said  mortgage,  and  the  title  to  said 
lands  has  become  absolute  in  him,  as  against  said  Patchin. 

On  the  second  day  of  June,  1873,  said  Henry  Patchin,  for  the 
consideration  of  two  thousand  dollars,  gave  to  defendant  T.  Sib- 
ley a  mortgage  of  all  the  lands  which  came  to  him  from  his  said 
father  which  he  then  held  and  had  not  conveyed.  At  the  time  this 
suit  was  brought,  said  Sibley  claimed  said  lands  as  mortgagee. 
Since  said  suit  was  brought,  such  interest  as  the  said  Sibley  then 
had  has  been  extinguished  by  the  foreclosure  of  prior  mortgages, 
and  said  Sibley  has  now  no  personal  interest  in  any  of  the  lands 
so  devised  by  said  Lyman  Patchin  to  said  Henry  Patchin  as  afore- 
said. 

It  is  further  stipulated  that  0.  B.  Sanford,  a  judgment  creditor 
of  the  said  Henry  Patchin,  on  the  20th  day  of  January,  1874, 
levied  an  execution  in  his  favor,  amounting  to  four  hundred  ninety- 
two  dollars  and  ninety  cents,  upon  a  portion  of  the  lands  devised 
to  the  said  Henry  Patchin  as  aforesaid,  and  whatever  title  to  said 
lands  the  said  Henry  Patchin  then  had,  has  duly  passed  to  the 
said  0.  B.  Sanford. 

None  of  the  defendants  herein  named  had  actual  notice  of  the 
contents  of  the  will  of  the  said  Lyman  Patchin,  except  Henry 
Patchin,  L.  P.  Patchin  and  L.  S.  Patchin.  They  all  bad  such 
constructive  notice  as  grows  out  of  the  fact  that  said  will  was 
regularly  recorded  in  the  land  records  in  the  office  of  the  town 
clerk  of  Bennington,  and  in  the  records  of  the  Probate  Court  for 
the  district  of  Bennington.  The  several  defendants  who  claim 
the  lands  in  controversy,  under  said  Henry  Patchin,  acted  in  good 
faith  in  all  they  did  in  respect  to  acquiring  title,  without  any  pur- 
pose to  defraud  or  defeat  the  orator  or  L.  S.  Patchin  of  any  right 
appertaining  to  them,  or  either  of  them,  and  were  each  and  all 
bona  fide  purchasers  for  full  value. 

Samuel  S.  Scott,  father  of  the  orator,  was  his  guardian  during 
his  minority.  Neither  the  orator  or  his  guardian  ever  took  any 
steps  to  prevent  the  sale  of  said  lands  by  the  said  Henry  Patchin. 
They  were  not  consulted  or  advised  with  in  respect  to  said  sales 
or  mortgages  by  the  said  Henry  Patchin  ;  they  had  no  knowledge, 
in  fact,  of  such  transactions,  save  what  they  learned  from  common 
talk  or  rumor,  and  such  constructive  notice  as  would  arise  from 
the  fact  that  said  conveyances  were  duly  recorded. 

L.  S.  Patchin  never  made  any  objection  to  the  said  Henry 
17 
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Patchin's  management  or  conduct  with  the  property  so  devised 
and  bequeathed  as  aforesaid.  He  was  not  consulted  or  advised 
with  by  said  Henry  Patchin  as  to  any  of  his  business.  He  had 
no  knowledge  of  any  of  said  deeds  or  mortgages  until  after  the 
transactions.  He  supposed  and  believed,  up  to  the  time  of  the 
said  Henry  Patchin's  failure,  on  or  about  April  1st,  1873,  that  he 
was  entirely  solvent 

The  prayer  of  the  orator's  bill  is  that  the  "  defendants  may  be 
decreed  to  pay  to  your  orator  the  installments  of  said  legacy 
which  have  now  become  due,  and  secure  to  your  orator  the  pay- 
ment of  such  installments  thereof  as  may  hereafter  become  due, 
and  that,  if  need  be,  one  of  the  masters  of  this  honorable  court 
may  be  appointed  to  ascertain  the  proportions  or  sums  which  each 
of  the  above  named  grantees,  mortgagees  and  levying  creditors 
should  be  compelled  to  pay  of  your  orator's  said  legacy ;  and 
th^^t,  in  default  of  payment  by  the  said  Henry  Patchin,  his  grantees, 
mortgagees  and  levying  creditor  of  your  orator's  said  legacy, 
that  your  orator  may  be  decreed  the  possession  of  all  and  singular 
the  lands  within  the  jurisdiction  of  this  honorable  court  which 
were,  by  the  will  of  said  Lyman  Patchin,  made  chargeable  with 
the  payment  of  your  orator's  said  legacy. 

The  following  clauses  were  in  the  will : 

^^  I  give  and  bequeath  to  my  grandson,  Edward  H.  Scott,  son  of 
my  late  daughter  Maria,  and  late  wife  of  Samuel  S.  Scott,  the 
house  and  lot  called  the  Bank  house,  in  the  center  village  of  Ben- 
nington where  the  said  Samuel  S.  Scott  now  lives,  provided  the 
said  Edward  H.  lives  till  he  is  twenty-one  years  old,  and  the 
arrangement  and  the  agreement  entered  into  by  me  and  the  said 
Samuel  S.  Scott  on  the  twenty-seventh  day  of  April,  A.  D.  1852, 
is  carried  out  by  the  said  Samuel  S.,  relating  to  the  said  ]3ank 
house  and  lot ;  and  it  is  my  will  that  my  executor  or  administra- 
tor should  carry  out  that  agreement  made  and  entered  into  by 
me  and  S.  S.  Scott,  reference  being  had  to  the  said  agreement  for 
particulars." 

.  ^^  I  also  give  to  said  Edward  H.  $3,000,  in 
money,  to  be  paid  to  him  in  $500  installments  each  year  aftier  he 
is  twenty-one  years  old,"  &c. 

•  •••••• 

^'  I  give  and  bequeath  to  my  son,  Henry  Patchin,  of  Benning- 
ton, Vt.,  all  the  residue  of  my  estate,  both  real  and  personal 
estate,  wherever  situated  and  of  whatever  description,  on  tho 
following  terms  and  conditions :  By  his  paying,  out  of  the  real 
and  personal  estate  designated  to  him,  the  aforesaid  legacies,  and 
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carrying  out  an  fulfilling  all  the  agreements  that  I  am  legally 
boand  to  do,  and  see  to  the  maintaining  of  Dorcas  Squires  if  she 
is  alive  and  living  with  me  at  my  decease." 
Large  amounts  were  given  to  other  parties. 

Jame$  B,  Meacham^  for  the  orator. 

The  orator  claims  that  his  legacy  should  be  paid  either  by  the 
purchasers  of  the  lands  owned  by  his  grandfather,  charged  with 
the  payment,  or  by  Lyman  S.  Patchin,  surety  on  the  bond  of  Henry 
Patchin,  executor. 

Davenport  ^  Eddy^  for  the  defendant,  Lyman  S.  Patchin. 

The  agreed  statement  shows  that  this  suit  is  prosecuted 
for  the  benefit  of  Lyman  S.  Patchin.  No  title  vested  in 
Henry  Patchin  until  the  conditions  of  the  will  were  complied 
with ;  without  this  he  had  no  title  to  the  real  estate  and  could 
convey  none  to  his  purchasers.  The  record  of  the  will  in  the  town 
clerk's  ofBce  was  constructive  notice  to  all  of  his  want  of  title. 
Jarmin  on  Wills,  1,  683  ;  Bedf.  on  Wills,  2,  662,  685-6 ;  Dim. 
har  V.  Dunbar,  8  Vt.  472 ;  Athlet/  v.  Burrell,  48  Vt.  488 ;  14 
N.  H.  564-5.  He  could  not  convey  what  he  did  not  own.  8  Yt. 
472  ;  2  Conn.  196.  The  payment  of  the  legacy  was  a  charge  on 
the  real  estate ;  and  the  defendants  took  it  thus  charged  cam  anere. 
36  Vt.  210 ;  43  Vt.  403.  The  testator  had  a  right  to  determine 
out  of  what  fund  the  orator's  legacy  should  be  paid.  ILead. 
Cas.  Eq.  605 ;  Bedf.  on  Wills,  2,  877,  117 ;  9  Qratt.  541 ;  4 
Term,  625.  If  Lyman  S.  Patchin  had  been  sued  on  the  probate 
bond  and  compelled  to  pay  the  orator's  legacy,  his  relation  as 
surety  would  have  entitled  him  to  be  subrogated  to  the  orator's 
rights,  and  to  enforce  his  liens  and  priorities  on  these  lands.  2 
Lead.  Gas.  Eq.  226,  229,  (Hare  &  Wallace's  notes  to  Deering  v. 
JEarl  of  Wineheltea}  ;  De  Colyer  on  Prin.  and  Surety,  330 ;  18 
Vt.  77  ;  40  Vt.  581 ;  17  Ves.  514 ;  29  Gratt.  494.  Non-payment 
of  a  legaojf  is  not  a  breach  of  probate  bond.  3  N.  H.  288 ;  14 
N.  H.  561. 
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Gardner  ^  Harman  and  T.  Sibley ^  for  the  other  defendants. 

The  orator  has  alleged  no  decree  of  the  Probate  Court  entitling 
him  to  payment.  42  Vt.  830.  The  personal  estate  should  be 
firit  resorted  to  for  payment  of  the  legacy.  Perry  on  Trusts,  2,  ss. 
668,  671,  674;  lb.  1,  s.  462.  The  real  estate  is  only  to  be  re- 
sorted to  in  aid  of  the  personal.  Perry  on  Trusts,  s.  671 ;  14  N. 
H.  664 ;  24  N.  J.  Eq.  688  ;  Stevene  v.  Oregg,  10  G.  &  J.  148  ; 
2  Johns.  Gh.  614  ;  1  N.  Y.  120.  The  personal  estate  cannot  be 
exempted  from  the  payment  of  debts  and  legacies  without  express 
words,  or  at  the  least,  a  plain  intention  or  a  necessary  implication. 
See  Lord  Eldon's  remark  in  GHUings  v.  Steele^  1  Swanst.  28  ; 
Seaver  v.  Lewity  14  Mass.  83  ;  Canfield  v.  Bosttviek,  21  Conn. 
660  ;  Eoee  v.  Van  Hoesen,  1  N.  Y.  120.  It  is  not  suflBcient  that 
the  testator  charge  the  real,  but  he  must  show  that  his  purpose  is 
that  the  personal  shall  not  be  applied.  BuMtan  v.  Bueton^  2 
Yeates,  65,  66. 

The  same  statutes  which  conferred  upon  Lyman  Patchin  the 
right  to  dispose  of  his  property  by  will,  provided,  also,  that  his 
executor  might  substitute  exactly  such  a  bond  for  the  real  and 
personal  property  on  which  this  legacy  was  a  charge.  Gen.  Sts., 
ch.  49,  s.  1 ;  ch.  60,  s.  3 ;  Stevent  v.  Gregg,  10  G.  &  J.  147. 
And  at  least  until  the  orator  has  exhausted  his  remedy  on  that 
bond,  he  cannot  claim  anything  of  these  defendants*  Biehardton 
V.  Mortanj  1  Eng.  Rep.  611 ;  Chapin  v.  Waters,  116  Mass.  140  ; 
Jackson  v.  Harris,  8  Johns.  141 ;  Jackson  v.  Bull,  10  Johns. 
162  ;  Kehey  v.  Deyo,  3  Cow.  133  ;  Tole  v.  Eardy,  6  Cow.  338  ; 
Harris  v.  Fly,  7  Paige,  421 ;  Powdl  v.  Murray,  10  Paige,  266  ; 
72  N.  Y.  322. 

If  the  legacy  could  be  paid  out  of  no  fund  or  estate  except  Ly- 
man Patchings  lands,  then  it  was  payable  out  of  the  first  lands 
sold ;  and  these  were  in  New  York  and  Michigan.  Ormerod  y. 
Hardman,  6  Yes.,  Jr.,  736.  K  trustees  waste  a  fund  raised  out 
of  the  real  estate  to  pay  debts  and  legacies,  or  if  executors  waste 
a  fund  out  of  the  personal  estate,  the  real  estate  in  the  one  case 
is  not  to  be  charged  with  a  burden  which  it  has  borne  once.  Ch. 
Kent,  in  2  Johns.  Ch.  628 ;  see  Bichardson  v.  Morton,  13  Eq. 
Cas.  123. 
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The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  right  of  the  orator  to  maintain  his  bill  against 
Henry  Patchin  and  his  grantees  of  real  estate  which  Henry 
Patchin  took  by  the  devise  of  his  father^  Lyman  Patchin,  is  con- 
ceded, as  it  must  be.  The'  legacy  to  the  orator  was  clearly  made 
a  charge  upon  the  property  given  to  Henry  Patchin  by  the  will  of 
Lyman  Patchin.  We  do  not  think  that  the  payment  of  the  orator's 
and  other  legacies  and  debts  charged  thereon,  was  a  condition 
precedent  to  the  property  vesting  in  Henry  Patchin.  The  fact 
that  the  legacies  and  debts  charged  thereon  were  to  be  paid  out 
of  the  property  bequeathed  to  Henry  Patchin,  as  well  as  the  fact 
that  the  orator's  legacy  was  not  payable  for  several  years  after 
the  decease  of  the  testator,  and  then  only  on  condition  that  the 
orator  survived  to  attain  his  majority,  is  inconsistent  with  such 
holding.  Henry  Patchin  could  not  pay  the  legacies  charged 
thereon  ^^  out  of  the  real  and  personal  estate  designated  to  him," 
if  he  took  no  title  to  any  portion  of  it  until  he  had  first  paid  such 
legacies  and  charges ;  neither  could  it  have  been  the  intention  of 
the  testator  that  he  should  retain  the  identical  personal  estate 
received  under  the  will,  for  fifteen  years,  the  earliest  time  at 
which  he  could  discharge  the  first  installment  of  the  orator's  leg- 
acy. Hence  the  property,  both  real  and  personal,  received  by 
Henry  Patchin  under  the  bequest,  was  charged  with  the  payment 
of  the  orator's  and  other  legacies,  and  the  performance  of  the 
duties  therein  specified.  It  must  also  be  conceded  that  the  de- 
fendants, who  are  grantees  of  Henry  Patchin  of  real  estate  so 
charged  by  the  will  of  Lyman  Patchin,  took  the  same  afifected 
with  notice  of  the  charge.  The  will,  having  been  duly  probated 
and  recorded,  was  constructive  notice  of  its  contents  to  all  who 
purchased  from.  Henry  Patchin ;  so  that,  as  regards  the  orator, 
they  took  the  same  subject  to  his  rights  to  have  his  legacy,  as  it 
became  due  from  time  to  time,  paid  out  of  such  property.  Though 
purchasers  for  value,  they  were  purchasers  with  notice  of  the 
equities  of  the  orator  in  such  estate. 

By  the  will,  the  orator's  legacy  was  charged  as  much  upon  the 
real  estate  as  upon  the  personal  estate  designated  to  Henry 
Patchin.     Whatever  might  have  been  the  rights  of  the  purchasers 
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of  the  real  estate  to  have  had  the  personal  estate  first  exhausted 
to  discbarge  the  legacies  charged  on  both,  against  Henrv  Patchin, 
if  he  had  retained  the  title  of  the  personal  property,  thej  have 
no  such  right  against  the  orator.  The  right  of  the  orator  to  have, 
hold  and  enforce  payment  from  all  and  every  portion  of  the  secu- 
rity furnished  him  by  his  grandfather,  the  testator,  cannot  be 
taken  away  nor  diminished  by  the  manner  in  which  such  pur- 
chasers and  Henry  Patchin  have  dealt,  as  between  themselves, 
with  such  security  when  a£fected  with  notice  of  his  paramount 
rights  thereto.  Neither  has  the  orator  been  guilty  of  any  such 
laches  in  enforcing  his  rights  against  Henry  Patchin  as  will  dis- 
charge the  real  estate  purchased  from  him  from  the  payment  of 
his  legacy.  On  the  agreed  case  they  knew  as  much  as  he  did  in 
regard  to  the  pecuniary  circumstances  of  Henry  Patchin,  down 
to  the  time  he  became  insolvent  in  1873.  Having  notice  of  the 
orator's  right  to  enforce  payment  of  his  legacy  out  of  the  property 
they  were  purchasing,  it  was  their  duty,  and  not  the  orator's,  to 
forefend  themselves  against  any  ultimate  loss  which  might  result 
to  themselves  by  the  failure  and  insolvency  of  Henry  Patchin. 
They  were  relying  upon  the  covenants  of  warranty  of  Henry 
Patchin,  and  it  behooved  them  to  see  to  it  that  he  was  able  to 
answer  pecuniarily  and  make  good  his  covenants. 

Neither  is  it  seriously  contested  that  the  orator  has  the  right 
to  enforce  payment  of  his  legacy  from  Lyman  S.  Patchin  as  the 
surety  of  Henry  Patchin  on  the  bond  given  to  the  Probate  Court 
for  the  payment  of  the  debts  and  legacies  of  the  testator,  Henry 
Patchin  being  the  residuary  legatee  under  the  will.  In  such  a 
case,  by  the  bond,  the  executor  and  residuary  legatee  and  his 
sureties  agree  to  pay  and  discharge  the  debts  and  legacies  of  the 
testator ;  and  the  legatees  have  the  right  to  enforce  the  payment 
of  their  legacies,  in  equity,  at  least,  against  the  signers  of  the 
bond  without  first  having  obtained  an  order  of  the  Probate  Court 
for  the  payment  of  the  same.  Hence,  on  the  agreed  facts  the 
orator  has  the  right  to  enforce  payment  of  his  legacy  from  the 
owners  of  the  real  estate  charged  therewith  by  the  will  of  the 
testator,  or  from  the  surety  on  the  bond  given  to  the  Probate 
Court  for  the  payment  of  the  same. 


OCTOBER,  1881.  263 


ScoU  V.  Patchin. 


The  question  in  regard  to  which  of  these  two  securities  for  the 
payment  of  the  orator's  legacy,  must  ultimately  respond  thereto, 
as  between  the  purchasers  and  owners  of  the  real  estate,  and  the 
surety  on  the  bond,  is  not  raised  by  the  pleading ;  but  is  fairly 
raised  by  the  agreed  facts.  Inasmuch  as  this  question  has  been 
principally  dwelt  upon  and  elaborated  in  argument,  and  all  the 
parties  are  before  the  court,  and  all  desire  it  determined,  although 
no  cross-bill  has  been  filed,  and  issue  joined,  between  the  defend- 
ants in  this  respect,  we  have  concluded  in  this  case,  without  making 
it  a  precedent  for  any  future  case,  to  treat  the  agreed  case  like  a 
referee's  report,  and  render  such  judgment  thereon  as  this  court 
might  if  the  pleadings  had  been  amended  and  enlarged,  as  they 
might  have  been,  so  as  to  include,  and  present,  this  question  for 
adjudication.  In  considering  this  question,  it  is  helpful  to  keep 
in  mind  the  precise  legal  relations,  to  these  two  securities  for  the 
payment  of  his  legacy,  of  the  orator,  of  the  surety  on  the  bond, 
and  of  the  purchasers  of  the  real  estate  charged,  to  Henry  Patchin 
and  to  each  other.  As  regards  the  orator,  the  real  estate  is  the 
primary  security,  the  one  provided  by  the  testator.  Henry 
Patchin,  by  force  of  the  will,  took  only  so  much  of  the  real  and 
personal  estate  designated  to  him  therein,  as  remained  after  the 
payment  of  the  orator's  and  other  legacies  charged  thereon,  or 
the  equity  of  redemption  therein.  The  language  of  the  will  is, 
*^  on  the  following  terms  and  conditions :  By  his  paying  out  of  the 
real  and  personal  estate  designated  to  him  the  aforesaid  lega- 
cies," &c. 

By  accepting  the  property  thus  charged,  it  became  the  legal 
duty  of  Henry  Patchin  to  pay  the  orator's  legacy.  The  property 
received  by  him  was  to  respond  to  the  payment  of  the  legacy  into 
whosesoever  hands  it  might  come  with  notice  of  the  charge.  When 
the  defendants,  purchasers  of  the  real  estate  so  charged,  took 
conveyance  thereof  from  Henry  Patchin  affected,  by  the  record 
of  the  will,  with  notice  of  its  contents,  they  obtained  only  the 
rights  of  Henry  Patchin  therein,  and  hence  received  it  burdened 
with  the  obligation  to  pay  the  orator's  legacy.  In  other  words, 
they  received  property  set  apart  by  the  testator  for  the  payment 
of  the  orator's  legacy  in  the  first  instance.     As  between  such  pur- 
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chasers  and  Henry  Patchin,  it  was  his  duty  to  pay  the  legacy,  and 
they,  severally,  took  bis  covenants  warranting  the  title  to  their 
respective  purchases  to  secure  the  discharge  of  this  duty  by  him, 
and  to  forefend  themselves  against  having  their  purchases  respond 
to  the  payment  of  the  orator's  legacy.  There  is  nothing  in  the 
agreed  case  tending  to  show  that  these  purchasers  relied  at  aU 
upon  Lyman  S.  Patchin  to  defend  the  title  to  the  real  estate  pur- 
chased by  them  of  Henry  Patchin ;  or  that  any  of  them  before 
making  their  respective  purchases  ever  exchanged  with  Lyman  S. 
one  word  on  that  subject ;  or  that  they  ever  knew  that  he  was 
snrety  on  the  bond  to  the  Probate  Gonrt.  Hence,  there  is  no 
privity  of  contract  between  these  purchasers  and  Lyman  S. 
Patchin  ;  nor  did  they  make  their  purchases,  and  part  with  their 
money  therefor,  relying  on  the  fact  that  he  was  surety  on  the 
bond  of  Henry  Patchin  to  the  Probate  Court. 

The  law  has  furnished  to  the  orator,  without  any  intervention 
or  solicitation  from  him,  the  bond,  signed  by  Lyman  S.  Patchin  as 
snrety,  to  Probate  Court,  as  a  second  security  for  the  payment  of 
his  legacy.  By  the  terms  of  the  bond  Henry  Patchin,  as  prin- 
cipal, and  Lyman  S.  as  his  surety,  agree  to  pay  this  and  the  other 
legacies,  in  consideration  that  Henry  be  released  from  returning 
to  the  Probate  Court  an  inventory  of  the  estate  not  specifically 
devised  to  others.  As  between  them,  it  is  the  duty  of  Henry 
Patchin  to  pay  the  legacies  and  save  Lyman  S.  harmless  there- 
from, the  same  as  it  is  his  duty  to  the  purchasers  of  the  real  estate 
to  save  them  from  such  payment. 

Lyman  S.  received  none  of  the  property  charged  with  the  pay- 
ment of  the  orator's  legacy.  He  had  constructive  notice,  at  least, 
of  the  contents  of  the  will,  and,  legally,  is  presumed  to  know,  and 
probably  did  know,  that  the  payment  of  the  legacies,  for  which 
he  became  surety  by  the  terms  of  the  bond,  was  made  a  chai^ 
upon  the  property  designated  to  Henry  in  the  will.  The  legal 
presumption  is  that  he  signed  the  bond  influenced  by  such  knowl- 
edge. The  payment  of  the  legacy  was  already  amply  secured  on 
the  property,  which  has  come  to  the  purchasers,  when  he  signed 
the  bond.  He  therefore  stands  in  the  place  and  relation  of  a 
surety  for  the  payment  of  a  debt  which  is  already  amply  secured 
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to  the  holder  of  the  debt  on  other  property.  When  snch  snrety 
is  compelled  to  pay  the  debt  to  the  holder,  he  is  entitled  to  be 
sabrogated  to  the  rights  of  the  payee  to  any  security  which  such 
payee  may  hold  for  the  payment  of  the  debt,  and  may  enforce 
payment  therefrom,  both  against  the  original  debtor  and  against 
those  who  have  succeeded  to  the  rights  of  the  original  debtor  in 
the  security.  Hence,  as  between  the  purchasers  of  the  real  estate 
charged  with  the  payment  of  the  orator's  legacy  and  the  surety 
on  the  bond,  it  is  the  legal  duty  of  the  former  to  pay  the  orator's 
legacy. 

The  next  subject  for  consideration  on  the  facts  agreed  upon,  is 
the  distribution  of  the  legacy  among  the  purchasers  from  Henry 
Patchin  of  the  real  estate  charged  with  its  payment.  As  before 
shown,  Henry  Patchin  took  but  an  equity  of  redemption  in  the 
property  devised.  The  purchasers  of  the  real  estate  from  him 
took  no  more  than  he  had  in  the  same ;  that  is,  they  severally 
purchased  his  right  of  redemption.  If  Henry  Patchin  had  re- 
tained sufficient  of  the  real  estate  received  under  the  bequest  to 
discharge  the  payment  of  the  orator's  legacy,  it  would  be  the  duty 
of  the  court,  as  between  Henry  Patchin  and  such  purchasers,  to 
charge  the  payment  of  the  whole  legacy  upon  that  part  of  the 
real  estate  retained  by  him.  The  real  estate,  in  this  State,  charged 
with  the  payment  of  the  orator's  legacy,  is  all  of  the  property 
included  in  the  bequest  that  is  now  before  the  court.  The  pur- 
chasers thereof,  as  between  themselves,  severally  took  the  right 
thereto  which  Henry  Patchin  had  at  the  time  of  their  respective 
purchases.  Inasmuch  as  if  Henry  Patchin  had  retained  any  of 
the  estate  charged  with  the  payment  of  the  orator's  legacy,  it 
would  have  been  the  duty  of  the  court,  at  the  instance  of  pur- 
chasers with  covenants  of  warranty,  to  have  used  the  real  estate 
so  retained  for  the  payment  of  the  legacy,  it  follows  that  the  last 
purchaser  must  first  redeem,  and  so  on  in  the  inverse  order  of  the 
alienation  until  the  legacy  is  fully  paid.  This  is  the  doctrine 
established  in  Lyman  v.  Lyman^  32  Vt.  79,  and  Root  v.  Collins, 
34  Vt  173.  It  applies  wherever  the  charge  upon  the  real  estate 
alienated  is  in  substance  a  mortgage  thereof,  or  where  the  alienor 
has  only  an  equity  of  redemption  to  convey,  and  the  debt  charged 
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is  one  which  belongs  to  him  in  the  first  instance  to  pay.  Hence, 
the  purchasers  of  the  real  estate  charged  with  the  payment  of  the 
orator's  legacy,  must  pay  the  same  in  the  inverse  order  of  the  time 
of  their  respective  purchases. 

The  only  remaining  question  is,  the  time  when  the  several  pur- 
chases are  to  be  valued  for  the  purpose  of  distributing  the  charge 
in  this  order ;  whether  at  the  time  of  their  several  purchases,  or 
at  some  other  period.  Some  of  these  purchases  were  made  as 
early  as  1863  and  1864;  and  others  as  late  as  1873  and  1874. 
There  ordinarily  would  be,  and  was  in  fact,  during  that  time  con- 
siderable variation  in  the  value  of  the  same  property.  Doubtless, 
too,  some  of  the  purchasers  have  materially  increased,  or  lessened, 
the  value  of  their  respective  purchases  by  improvements  or  the 
reverse.  As  stated  by  the  late  Chief  Justice  Rbdfield,  in  Dan- 
foHh  V.  Smithj  28  Vt.  259  :  "  The  general  rule  of  equity  is,  that 
all  the  estates  concerned,  whether  defined  by  quantity  of  interest 
and  duration,  or  by  extent  of  territory,  shall  contribute  according 
to  their  relative  value  at  the  time  the  contribution  becomes  ob- 
ligatory, which  is  when  the  debt  falls  due  ;  for  until  that,  there  is 
no  power  to  compel  payment  or  contribution." 

We  think  this  is  the  rule  to  apply  between  the  respective  pur- 
chasers and  owners  of  the  real  estate,  in  this  State,  charged  with 
the  payment  of  the  orator's  legacy.  This  fixes  the  time  of  valu- 
ation to  be  the  time  when  the  first  installment  of  the  orator's 
legacy  became  due  and  payable.  In  this  respect  the  levying 
creditor  stands  the  same  as  a  purchaser. 

So  far  as  appears,  we  think,  that  all  the  defendants  were 
properly  made  parties  to  the  bill.  That  some  of  them  have 
ceased  to  have  any  interest  in  the  subject  of  litigation  is  a  good 
reason  why  the  Court  of  Chancery  should  allow  them  to  retire 
from  the  controversy  without  costs,  but  nothing  more  than  that. 

The  decree  of  the  Court  of  Chancery  is  reversed,  and  the  cause 
remanded,  with  a  mandate  according  to  the  views  herein  ex- 


NOTB. — ^This  case  was  heard  at  the  General  Term,  1879»  and  fell  to  the 
lamented  late  Chief  Justice  Fierpoint.  There  was  a  diversity  of  views 
expressed  in  consultation.     At  the  request  of  the  Chief  Justice,  the 
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writer  prepared  the  substance  of  the  foregoing  opinion,  except  upon  the 
last  two  points,  and  he  expressed  his  approval.  He  took  the  case  for 
consideration  upon  the  last  two  points,  but  his  state  of  health  was  such 
that  he,  probably,  had  neither  time  nor  strength  after  discharging  the 
necessary  duties  of  his  office  to  give  ftirther  consideration  to  the  case. 
Since  his  decease,  the  views  written  for  his  perusal  have  been  submitted 
to  the  other  members  of  the  court  who  participated  in  hearing  the  case, 
and  they,  concurring,  deputed  the  writer  to  finish  up  the  opinion,  and 
dispose  of  the  case,  as  has  been  done.  The  views  presented  to  Judge 
PiEBPOiNT  were  in  accord  with  those  entertained  by  Judge  Barrett, 
who  participated  in  the  hearing,  and  also  submitted  some  views  in 
writing. 


HIBAM  MILLER  v.  OLIVER  H.  POTTER. 
Audita  Querela.    JurUdietion. 

1.  A  writ  was  issued,  and  jadgment  rendered,  hy  a  justice  of  the  peace,  against  the 

plaintiff  while  he  was  insane  and  under  guardianship.  Heldf  that  audita 
querela  will  lie  to  set  aside  such  judgment ;  that,  by  force  of  the  statute  the 
justice  had  no  power  to  issue  a  writ  against  the  ward  ;  that  all  the  proceedings 
were  coram  non  judUcei;  and  that  consent  cannot  confer  jurisdiction  in  such 
a  ease. 

2.  R.  Ik  s.  2176,  ward  not  to  be  sued— construed. 

3.  Damages  aUowed. 

Audita  Querela,  to  set  aside  a  judgment  rendered  by  a  justice 
of  the  peace  against  the  plaintiff  in  this  case.  Trial  by  court, 
December  Term,  1880,  Lamoille  County,  Powers,  J.,  presiding. 
A  judgment  was  rendered  for  the  defendant,  the  court  holding 
that  the  guardian  had  so  far  submitted  to  the  jurisdiction  of  the 
justice,  and  had  so  far  participated  in  the  justice  trial,  resulting 
in  the  judgment  complained  of,  that  he  was  not  entitled  to  relief. 
It  was  admitted  or  proved  that  the  plaintiff  was  under  guardian- 
ship by  appointment  of  the  Probate  Court ;  that  the  plaintiff  and 
defendant  had  mutual  unsettled  accounts  ;  that  defendant  notified 
the  guardian  of  his  debt  against  the  ward ;  and  that  the  guardian 
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took  no  measures  to  pay  him.  The  defendant  offered  to  show  hj 
parol  the  acts  and  agency  taken  by  the  guardian  in  the  defence  of 
said  suit  before  the  justice,  which  was  admitted  against  the  plain- 
tiff's  objection  and  exception.  From  such  parol  proof  the  court 
found  the  fact  that  said  guardian  in  his  capacity  as  guardian  un- 
dertook and  assumed  the  defence  of  said  suit,  employed  counsel, 
called  for  and  was  allowed  a  jury,  presented  an  account  in  offset 
in  favor  of  Miller  against  said  Potter,  and  in  all  respects  defended 
said  suit  as  fully  as  though  he  was  a  proper  party  thereto.  It 
also  appeared  that  after  the  jury  was  impanelled  the  guardian 
through  his  counsel  offered  to  show  in  abatement  of  the  suit  that 
it  was  improperly  brought  against  Miller,  and  that  the  justice 
overruled  the  plea  on  the  ground  that  it  was  a  dilatory  objection 
and  not  seasonably  offered. 

Hendee  ^  Fisk^  for  the  plaintiff. 

The  justice  had  no  jurisdiction  ;  and  the  whole  proceeding 
before  him  was  void.  Audita  querela  will  set  the  judgment  aside. 
18  Vt.  247;  16  Vt.  247 ;  2  Vt.  407  ;  21  Vt.  199 ;  17  Vt.  78. 
The  appearance  of  the  ward,  or  his  guardian,  can  make  no  differ- 
ence. Ball  V.  Sleeper,  23  Vt.  673  ;  2  Tyler,  218  ;  27  Vt.  588 
26  Vt.  491. 

And  if  the  court  at  any  time  discover  a  want  of  jurisdiction 
they  will  dismiss  the  suit  without  motion.     Havens  v.  Needham, 
20  Vt.  188  ;  Foster  v.  Bennett,  83  Vt.  66  ;    Shaw  v.  Oriffinj  22 
Vt.  675  ;  Qlidden  v.  Mkins,  2  Tyler,  218  ;   Thaper  v.  Montgom 
ery,  26  Vt.  491 ;  Hill  v.  WaiU,  5  Vt.  124 ;   Richardson  v.  Den 
nison,  1  Aik.  810. 

Brigham  ^  Watermany  for  the  defendant. 

Fuller  V.  Smith,  49  Vt.  258,  is  full  authority  for  sustaining  the 
justice  judgment.  The  ward  is  bound  by  the  action  of  his  guar- 
dian,— in  employing  counsel,  appearing  in  court,  submitting  to 
the  jurisdiction  of  the  justice  court,  &c.     28  Vt.  6  ;  2  Tyler,  60. 

The  opinion  of  the  court  was  delivered  by 
Ross,  J.    The  single  question  presented  for  consideration,  is^ 
whether  the  justice  had  jurisdiction  to  issue  the  writ,  and  render 
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the  judgment  sought  to  be  set  aside  by  the  writ  of  audita  querela. 
If  he  had  such  jurisdiction  then  what  the  guardian  did  in  that 
suit,  might  probably  be  a  waiver  of  the  failure  of  the  justice  to 
appoint  a  guardian  ad  litem  for  the  ward.  The  plaintiff  in  this 
suit,  and  defendant  in  the  judgment  sought  to  be  Tacated,  is  an 
insane  person,  under  guardianship,  and  was  at  the  time  the  writ 
was  issued  in  the  justice  suit.  By  s.  2476  B.  L.,  which  was  in 
force  when  the  justice  suit  was  brought,  it  is  enacted :  ^^No  writ 
or  execution  shall  be  issued  against  a  ward  for  a  debt  while  he 
continues  under  guardianship."  This  is  as  plainly  prohibitory  as 
language  can  make  it.  The  justice  suit  was  for  the  recovery  of 
an  alleged  debt  of  the  ward.  Other  provisions  of  the  statute 
point  out  the  method  by  which  the  debts  against  the  ward  at  the 
time  of  the  appointment  of  the  guardian  are  to  be  adjusted. 
While  under  guardianship  the  control  of  the  person  and  property 
of  the  ward  is  committed  to  the  guardian,  and  it  is  made  the 
guardian's  duty  to  provide  for  the  ward.  The  statute  quoted  took 
away  the  jurisdiction  of  the  justice  of  the  peace  over  the  process 
against  the  ward.  All  his  proceedings  were  as  though  no  writ 
had  been  issued.  Want  of  jurisdiction  of  the  process  is  as  fatal 
to  the  further  proceedings  of  the  magistrate,  as  want  of  jurisdic- 
tion of  the  subject-matter.  Aiken  v.  Bichardsanj  15  Yt.  500; 
Whitcomb  V.  Oookj  89  Vt.  586  ;  Adams  v.  Wkitcomby  46  Vt.  708. 
The  latter  case  fully  illustrates  and  decides  this  principle.  Where 
the  court  has  jurisdiction  of  the  process,  and  the  subject-matter, 
and  only  lacks  jurisdiction  of  the  person  of  the  defendant,  the 
appearance  of  the  defendant  and  participation  in  the  suit  gives 
jurisdiction  over  the  person,  by  waiving  the  want  of  proper  ser- 
vice. But  DO  such  waiver  can  be  made  of  want  of  jurisdiction  of 
the  process,  or  subject-matter.  Whenever  and  however  knowl- 
edge of  such  lack  of  jurisdiction  is  brought  to  the  court,  it  is  its 
duty  to  stay  further  proceedings.  All  its  proceedings  from  the 
beginning  are  coram  non  judiee.  Consent  cannot  confer  jurisdic- 
tion in  such  a  case.  Qlidden  v.  Mkins,  2  Tyler,  218  ;  Thayer  v. 
Montgomertfj  26  Vt.  ^91 ;  Bindge  v.  Gheen,  62  Vt.  204.  It  was, 
therefore,  the  duty  of  the  justice  court  to  have  rendered  judgment 
for  the  costs  of  the  ward,  as  provided  by  statute,  on  its  attention 
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being  called  to  the  fact  that  it  had  not  jurisdiction  of  the  process, 
and  for  that  reason  no  jurisdiction  to  render  judgment  against  the 
ward.  Its  jndgment  is  wholly  roid,  and  will  be  set  aside  on  au- 
dita querela.  Hastings  v.  Webber^  2  Yt.  407  ;  Ball  v.  Sleeper^ 
28  Vt.  573 ;   Glover  v.  Chase,  27  Vt.  538. 

The  judgment  of  the  County  Court  refusing  the  relief  prayed 
for  is  therefore  erroneous,  reversed,  and  judgment  rendered  that 
the  justice  judgment  is  set  aside  and  held  for  naught,  and  that 
the  plaintiff  recover  as  damages  the  amount  of  his  taxable  costs 
in  the  justice  suit,  to  be  ascertained  by  the  clerk,  and  for  his 
costs  of  this  suit. 


WILLIAM  R.  HIGGIN8  v:  WINDSOR  COUNTY  MUTUAL 
FIRE  INSURANCE  COMPANY. 

Insurance.    Notice  of  Disallowance. 

1.  An  action  against  an  insurance  company  to  recover  damages  caused  by  fire  cannot 

be  sustained  unless  brought  within  the  time  specified  in  the  charter  of  the 
company,  when  the  charter  is  printed  in  the  policy,  and  the  contract  made 
subject  to  it. 

2.  The  defendant  sent  notice  in  a  registered  letter  to  the  proper  address  of  the  plain- 

tiff, of  the  disallowance  of  his  claim  by  the  directors.  HM^  that  it  waa  a 
prudent  method  in  giving  notice. 

Action,  special  assumpsit  upon  a  policy  of  insurance.  Trial 
by  jury,  March  Term,  1880,  Essex  County,  Ross,  J.,  presiding. 
Pleas,  general  issue  and  Statute  of  Limitations.  Verdict  for  the 
plaintiff;  but  the  court  rendered  judgment  for  the  defendant. 
The  case  is  stated  in  the  opinion. 

ElisKa  May  and  H.  0.  Bates,  for  the  plaintiff. 

French  ^  SotUhgate,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 
Ybazet,  J.      The  seventh  section  of  the  act  of  incorporation 
of  the  defendant  company  fixes  a  limitation  of  time  within  which 
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a  suit  for  loss  must  be  brought.  This  act  or  charter  was  printed 
on  the  plaintiff 's  policy,  and  the  contract  was  made  subject  to  it. 
This  section  provides : 

^^  If  the  party  suffering  is  not  satisfied  with  the  determination 
of  the  directors,  ...  the  said  party  may  bring  an  action 
against  said  company  for  loss  or  damage,  at  the  next  court  to  be 
holden  in  and  for  the  county  of  Windsor,  or  in  the  county  in 
which  said  party  may  reside,  or  in  which  said  loss  or  damage  by 
fire  may  have  happened,  and  not  afterwardsj  unless  said  court 
shall  be  holden  within  sixty  days  after  said  determination ;  but  if 
holden  within  that  time,  then  at  the  next  court  holden  in  said 
county  thereafter." 

The  plaintiff  resided  in  Concord  in  the  county  of  Essex,  at  the 
time  of  the  application  for  the  policy,  and  has  ever  since  resided 
there,  and  the  buildings  were  situated  there.  The  loss  occurred 
on  the  17th  day  of  June,  1878.  The  defendant's  directors  re- 
jected the  claim  October  11,  1878.  By  said  provision  of  the 
charter,  the  plaintiff  was  required  to  bring  his  suit  either  to  the 
March  Term,  1879,  of  Essex  County  Court,  or  to  the  December 
Term,  1878,  or  May  Term,  1879,  of  the  Windsor  County  Court. 
He  commenced  this  suit,  making  the  writ  returnable  to  the  Sep- 
tember Term  of  Essex  County  Coprt,  1879.  This  was  too  late, 
not  being  within  the  time  specified  in  the  charter.  JDutton  v.  Vt. 
M.  F.  In9.  Co.,  17  Vt.  869  ;  WiUiams  ^  Bliss  v.  Same,  20  Vt. 
222 ;   Wilson  v.  j^na  Ins.  Co.,  27  Vt.  99. 

The  plaintiff  claims  that  this  provision  of  the  charter  should 
not  be  held  a  bar  to  the  action,  because  the  jury  found  specially 
that  he  did  not  receive  the  notice  of  disallowance  sent  by  the 
defendant  on  the  day  the  claim  was  rejected.  The  defendant  sent 
this  notice  to  the  proper  address  of  the  plaintiff  by  a  registered 
letter,  which  was  delivered  to  and  receipted  by  a  person  in  the 
plaintiff's  name.  We  infer  the  plaintiff  denied  on  trial  that  he 
was  that  person,  or  received  the  letter.  There  is  no  provision  in 
the  defendant's  charter  or  by-laws  requiring  the  company  to  give 
notice  of  the  allowance  or  disallowance  of  claims ;  nothing  in 
reference  to  the  method  of  notice  if  they  do  give  it.  If  the  com- 
pany had  any  duty  cast  upon  it  under  these  circumstances  to 
notify  the  plaintiff  that  his  claim  was  rejected,  the  question  is, 
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whether  that  duty  was  discharged.  We  think  it  was.  If  the 
plaintiff  did  not  in  fact  know  what  action  was  taken  upon  his  claim, 
he  had  notice  of  all  the  provisions  of  the  charter  and  by-laws,  and 
ample  time  and  opportunity  to  find  what  was  the  action  of  the 
directors.  The  company  took  a  prudent  method  of  giving  notice 
of  its  action  to  him.  Charters  would  but  poorly  guide  and  illy 
protect  corporations  if  their  plain  terms  were  to  be  circumvented 
by  courts  upon  the  grounds  and  under  the  circumstances  which 
the  plaintiff's  case  presents. 

The  foregoing  view  would  affirm  the  judgment  of  the  County 
Court.  For  reasons  not  material  to  be  here  stated,  it  is  thought 
best  not  to  express  the  views  of  the  court  on  the  other  questions 
in  the  case. 

Judgment  affirmed. 


ALFRED  BUBNHAM  o,  RICHARD  JENNESS. 

Trespass  and  Case.     Obstrticting  Way.    Evidence. 
Exemplary  Damages. 

1.  The  plaintiff  without  right  pUed  his  wood  on  the  defendant's  land.    The  question 

was,  whether  the  defendant  removed  it  in  a  rensonable  manner;  and  it  was 
held  proper  to  show  how,  and  where  the  defendant  removed  it,— that  he 
piled  it  across  a  pathway  on  the  plaintiff's  land. 

2.  It  was  proper  to  prove  the  defendant's  declaiations,  that  he  removed  the  wood  to 

be  mean,  but  was  then  wiUing  to  do  what  was  right  about  it. 

3.  Also,  that  the  defendant  obstructed  the  plaintiff's  way  by  digging  a  ditch  and 

turning  water  into  it,  as  this  was  alleged  in  the  declaration;  and,  also,  that  the 
ditch  was  not  made  nor  authorised  by  the  highway  surveyor,  as  a  part  of  it  was 
in  the  highway. 

4.  Though  the  charge  was  erroneous,  if  it  is  certain  that  no  injury  resulted  from  it, 

the  judgment  wiU  not  be  reversed. 

5.  The  court  properly  told  the  jury  that  the  defendant  had  a  tight  to  remove  the 

wood,  causing  the  plaintiff  no  unreasonable  damage. 

6.  In  an  action  of  trespass  with  a  count  in  case,  exemplary  damages  are  recoverable, 

though  93  were  included  in  the  special  verdict  for  an  act  found  not  to  have 
been  done  maliciously;  and,  as  the  court  disaUowed  93  in  rendering  judgment, 
it  win  be  presumed  to  have  been  that  $3. 
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Trial  by  jury,  December  Term,  1880,  Caledonia  Coanty,  Boss, 
J.,  presiding ;  and  verdict  for  the  plaintiff. 

This  was  an  action  of  trespass  and  case  for  obstructing  plain- 
tiff's right  of  way  across  defendant's  door-yard  to  and  from  plain- 
tiff's carding-mill  and  shingle-mill^  and  for  obstructing  plaintiff's 
right  to  pile  wood  and  timber  in  defendant's  door-yard,  near  his 
said  shingle-mill,  and  for  removing  plaintiff's  wood  from  said 
land. 

The  court  charged  as  to  exemplary  damages  : 

The  exemplary  damages  depend  upon  whether  you  find  that 
the  defendant  has  acted  maliciously  or  with  wanton  disregard  of 
the  rights  of  this  plaintiff.  If  the  defendant  was  acting  in  what 
he  considered  to  be  his  right  honestly — ^his  honest  rights — acting 
honestly  in  the  assertion  of  what  he  supposed  to  be  his  rights  in 
building  the  fence,  turning  the  water,  and  all  these  things,  then 
there  would  be  no  occasion  for  any  exemplary  damages.  Because 
where  a  man  is  honestly  asserting  what  he  honestly  thinks  to  be 
his  right,  there  is  no  evil  purpose  or  malice  or  wanton  disregard 
of  the  rights  of  others  entering  into  his  act.  This  class  of  dam- 
age is  to  be  governed  by  the  amount  of  malice,  unlawful  purpose, 
that  you  find  a  man  had  in  his  own  mind  which  actuated  him, 
knowing  that  he  was  doing  a  wrong.  This  is  not  as  a  right  of 
the  plaintiff,  but  by  way  of  punishment  to  the  defendant. 

The  jury  found  the  following  special  verdict : 

And  the  jury,  fiirther  upon  their  oaths,  make  answer  as  follows,  upon 
the  following  interrogatories: 

Int.  Were  the  two  ways,  one  from  Sutton  way  and  the  other  from 
Wheelock  and  Sheffield  way,  both  impressed  upon  the  premises  at  the 
time  of  the  deed  of  Samuel  and  Harriet  Densmore  to  William  Dens- 
more,  Auffust  2, 1853  ?      Ans.    Yes. 

Int  Were  the  two  ways  necessary  to  the  reasonable  use  and  enjoy- 
ment of  the  starch  mill  or  factory,  one  half  of  which  was  reserved  in 
said  deed  ?      Ans.    No. 

Int  Did  the  parties  to  said  deed  understand  and  intend  that  both  of 
said  ways  should  be  used  for  access  to  and  egress  from  said  starch  fac- 
tory, and  if  not  both,  which  one  ?  Ans.  One  nearest  the  bridge  or 
hiffhway  leading  to  Sutton  Corner. 

Int.  Did  the  reasonable  enjoyment  and  use  of  the  propertyrequire 
that  the  waj>OT  ways  reserved  should  be  kept  open  ?      Ans.     x  es. 

Int  Was  it  the  purpose  and  intention  of  the  parties  to  said  deed  that 
the  way  or  ways  to  saia  shop  should  be  and  remain  open  ?     Ans.    Yes. 

Int  How  much  damage  has  the  plaintiff  sustainea  by  fencing  up  the 
way  toward  Sutton  ?      Ans.    $5. 

Int  Hew  much  dam^e  has  he  sustained  by  fencing  up  the  way  tow- 
ards Wheelock  and  ShefSeld  ?     Ans.    None. 

18 
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Int  How  much  damage  has  the  plaiatifT  sustaiaed  by  the  unneces- 
sary destruction  or  loss  of  his  wood  ?      Ans.    $1. 

Int  Did  the  defendant  turn  the  water  from  his  water-trough  in  his 
baro-yard  into  the  new  ditch  for  the  purpose  of  creating  and  keeping  up 
a  mud-hole  at  the  bar  way,  to  the  injury  of  the  plaintiff  ?      Ans.     No, 

Int.  How  much  damage  has  the  plaintiff  sustained  by  reason  of  said 
mud-hole  ?      Ans.    $3. 

Int.  How  much  exemplair  damage  do  you  include  in  your  verdict 
for  the  plaintiff?      Ans.    tl8. 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

ff.  0.  Bates,  for  the  defendant,  cited  on  the  question  of  exem- 
plary damages,  49  Vt.  80  ;  27  lb.  505. 

William  W.  Orout,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  This  was  an  action  for  obstructing  a  right  of  waj 
across  defendant's  door-yard,  a  right  to  pile  wood  therein,  and  for 
removing  the  wood. 

I.  The  plaintiff  piled  wood  on  the  defendant's  land,  and  the 
defendant  removed  it  to  the  plaintiff's  premises.  The  plaintiff" 
was  permitted  to  show  that  the  defendant  in  removing  it,  piled  it 
in  a  pathway  across  his,  the  plaintiff's,  premises.  This  the  de- 
fendant insists  was  error.  The  court  held  that  the  plaintiff  had 
no  right  to  pile  his  wood  on  the  defendant's  land,  and  that  defen- 
dant might  lawfully  remove  it,  but  in  a  manner  to  do  the  plaintiff 
no  unreasonable  or  unnecessary  damage.  Some  was  removed  to 
the  pathway  referred  to,  and  some  elsewhere.  The  question  was 
left  to  the  jury,  whether  the  wood  was  removed  to  an  unreasona- 
ble place  or  not.  We  think  the  testimony  objected  to,  was  perti- 
nent to  that  issue ;  it  had  direct  reference  to  the  question  of 
where  the  defendant  put  the  wood,  and  the  character  of  the  place 
where  it  was  put ;  it  bore  directly  upon  that  point,  and  although 
no  claim  was  made  that  in  that  place  it  was  unnecessarily  ex- 
posed, the  question  of  where  it  was  placed,  and  how  much  was 
placed  there,  were  material,  and  the  evidence  we  think  was  prop- 
erly admitted. 
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II.  The  plaintiff  testified  that  the  defendant  stated  to  him  the 
reasons  why  he  removed  the  wood  ;  that  he  did  it  to  be  mean, 
bQt  was  then  willing  to  do  what  was  right  about  it.  This  testi- 
mony the  defendant  objected  to.  We  think  it  was  admissible  ;  it  ^ 
was  an  admission  of  the  defendant  touching  the  question  of  his 
right  to  remove  the  wood,  and  the  manner  of  his  doing  it,  and  we 
know  of  DO  rule  of  evidence  that  would  exclude  it.  The  ques- 
tions then  at  issue  were,  the  right  to  remove  the  wood,  and 
whether  it  was  done  in  a  reasonable  manner,  and  put  in  proper 
places ;  we  think  it  competent  to  prove  the  declarations  and  ad- 
missions of  the  party  in  relation  to  it.  He  put  some  of  the  wood 
over  the  river  bank  where  it  went  on  to  the  ice,  and  exemplary 
damages  were  claimed,  and  that  question  might  be  seriously  af- 
fected by  the  fact  of  whether  the  defendant  was  doing  what  he 
did,  simply  to  be  mean,  and  acting  maliciously ;  or  in  the  exercise 
of  his  supposed  rights,  in  good  faith. 

m.  It  is  alleged  in  the  declaration  that  the  defendant  ob- 
structed the  way  by  digging  a  ditch  and  turning  a  stream  of  water 
into  it  in  such  a  manner  as  to  make  a  deep  mud-hole  in  the  way  ; 
and  the  admission  of  evidence  to  prove  such  facts,  is  excepted  to. 
The  court  think  it  was  competent  to  prove  the  facts  alleged,  and 
also  that  the  highway  surveyor  did  not  make  or  authorize  the  ob- 
struction, a  part  of  it  being  in  the  highway,  it  might  well  be  pre- 
sumed, in  the  absence  of  proof,  that  the  surveyor  had  caused  the 
obstruction.  The  whole  testimony  had  a  tendency  to  show  who 
did  cause  it,  and  was  therefore  relevant. 

lY.  Another  exception  relates  to  the  charge  as  to  the  word, 
ways,  in  the  deed  from  Samuel  Densmore.  The  court  held  that 
under  the  deed  the  plaintiff  had  a  right  to  both  ways,  if  at  the 
time  of  the  reservation,  both  were  impressed  upon  the  soil,  and 
were  in  use.  The  jury  found  by  the  special  verdict  that  the  Sut- 
ton way  was  the  one  that  the  parties  understood  was  reserved  in 
the  deed,  and  they  purposed  and  intended  to  keep  that  way  open, 
and  damages  were  returned  for  obstructing  that  way  only.  The 
fact  is  established  that  the  Sutton  way  is  the  one  reserved  under 
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the  deed.  As  no  damages  were  returned  for  obstmcting  the 
Wheelock  way,  it  becomes  nnnecessary  to  pass  upon  the  construc- 
tion of  the  deed,  by  the  court  below,  for  if  the  ruling  had  been 
different,  viz.  that  the  plaintiff  had  no  right  to  the  Wheelock  way, 
as  no  damages  were  given  for  obstructing  that  way,  it  would  have 
produced  the  same  result,  and  the  judgment  should  not,  for  such 
error,  be  reversed.     Bumell  v.  Maloney^  89  Vt.  679. 

y.  The  defendant  further  excepted  to  the  charge  of  the  court 
in  regard  to  his  liability  for  removing  the  wood.  The  plaintiff 
without  right  had  put  his  wood  on  the  defendant's  land.  The 
jury  were  told  that  the  defendant  had  a  right  to  remove  it,  but 
that  if  he  did  so,  he  should  do  it,  causing  the  plaintiff  no  unrea- 
sonable or  unnecessary  damage.    There  was  no  error  in  so  ruling. 

YI.  The  jury  found  three  dollars  damages  by  reason  of  the 
obstruction  by  the  mud-hole,  caused  by  turning  the  water  into  the 
ditch  dug  by  the  defendant.  It  is  true  the  jury  found  that  he  did 
not  turn  the  water  into  the  ditch  for  the  purpose  of  creating  the 
mud-hole  ;  but  it  resulted  from  it ;  and  we  see  no  reason  why  his 
liability  was  not  the  same  as  though  he  intended  it.  The  court 
rendered  judgment  with  damages,  three  dollars  less  than  the  sum 
found  by  the  verdict.  It  is  not  stated  whether  the  sum  deducted 
was  the  damages  caused  by  the  mud-hole ;  but  we  think  it  may 
fairly  be  presumed,  as  that  was  the  only  item  of  that  sum  in  the 
verdict.  The  defendant  excepted  to  the  judgment  upon  the 
ground  that  it  included  exemplary  damages  on  matters  for  which 
the  plaintiff  was  not  entitled  to  recover.  We  see  no  reason  why 
judgment  was  not  entered  for  all  the  damages  returned  by  the 
verdict.  We  think  the  plaintiff  was  entitled  to  them  ;  but  no  ex- 
ception was  taken,  and  the  judgment  in  that  respect  cannot  be 
disturbed.  If  the  plaintiff  was  entitled  to  the  damages  on  account 
of  the  mud-hole,  and  they  were  omitted  from  the  judgment,  there 
is  no  reason  why  the  judgment  for  exemplary  damages  should  be 
disturbed.  If  there  is  no  presumption  that  the  sum  deducted 
was  the  mud-hole  damage,  then  it  does  not  appear  but  that  it  was 
a  portion  of  the  exemplary  damages,  which  would  not  be  an  error 
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of  which  the  defendant  can  complain,  and  it  is  incumbent  upon 
the  excepting  party  to  establish  error  in  order  to  obtain  a  rever- 
sal of  the  judgment.  He  does  not  do  it,  therefore  let  the  judg- 
ment be  affirmed. 


H.  C.  WORTHEN  and  WIFE,  v.  BANSOM  DICKEY  and  Others. 
Partial  Payment.    Pleading.      Offset.    Notice. 

1.  In  Bmwna^ttL  partial  payment  on  a  note  may  be  proyed  nnder  the  general  iasne. 

2.  Ordinarily,  when  a  etatute  is  in  derogation  of  the  common  law  it  is  not  to  be  ex- 

tended beyond  the  ordinary  scope  of  the  language  used, 
a.  R.  L.  8.  90S,  general  issue  with  notice  ;  s.  909,  pleading,  &c,— constmed. 

Trial  by  jury,  September  Term,  1879,  Washington  County, 
Bedheld,  J.,  presiding ;  and  verdict  for  the  plaintiff.  Action, 
assumpsit  on  a  note.    The  case  is  stated  in  the  opinion. 

Dickey  ^  San^  for  the  defendant. 

The  court  below  erred  in  excluding  the  evidence  offered  to  show 
a  part  payment.  Such  evidence  was  admissible,  not  as  a  defence, 
but  in  reduction  of  damages.  Ferris  v.  JHosJier,  27  Vt.  218 ;  1 
Chitty  on  PL  477-80 ;  2  Greenl.  on  Ev.  ss.  185  A  516.  Gen. 
Sts.  c.  80,  s.  82,  applies  only  to  matters  required  by  the  common 
law  to  be  pleaded  in  bar ;  and  Oen.  Sts.  c.  38,  s.  15,  applies  only 
to  matters  operating  to  eitinguish  a  right  of  action  which  once 
existed,  and  does  not  apply  to  matters  operating  merely  to  reduce 
or  mitigate  damages.  The  evidence  offered  went  to  the  damages 
and  not  to  the  right  of  recovery,  and  should  have  been  received. 

S.  a  ShurOeff,  for  the  plaintiff. 

The  evidence  of  payment  offered  by  the  defendants  was  properly 
excluded  by  the  court,  as  this  defence  was  not  made  by  the  notice 
as  required  by  statute.    Qen.  Sts.  c.  80,  s.  82 ;   Oen.  Sts.  c.  88, 
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8. 15.  The  court  was  fully  warranted  in  holding  the  defendants 
strictly  to  their  notice,  as  the  note  in  suit  had  not  all  become  due, 
and  there  was  no  danger  of  the  defendants  losing  anything.  They 
can  make  this  defence  when  sued  for  the  balance  of  the  note. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  only  exception  taken  on  the  trial  by  the  defend- 
ants, which  is  now  insisted  on,  is,  in  regard  to  the  correctness  of 
the  ruling  of  the  County  Court  excluding  the  evidence  offered  to 
show  a  partial  payment  on  the  note  in  suit.  The  contention  of 
the  defendants  is  supported  by  Shaw  v.  Mooriy  49  Vt.  68.  That 
was  an  action  of  general  assumpsit,  tried  on  the  plea  of  non 
assumpsit.  It  was  to  recover  for  the  work  of  the  plaintiff  for  the 
defendant.  On  the  trial  before  the  referee,  the  defendant  offered 
evidence  of  certain  cash  items  which  he  claimed  were  payments 
towards  the  work.  The  plaintiff  objected  to  the  evidence  because 
the  defendant  had  not  filed  a  plea  in  set-off,  nor  a  plea,  nor  notice 
of  payment.  The  defendant  then  insisted,  that  he  had  the  ^'  right 
to  the  allowance  of  the  items  as  payment  under  the  general  issue, 
and  upon  no  other  ground,  and  insisted  that  it  was  not  necessary 
to  plead  specially,  nor  to  give  notice."  The  evidence  was  re- 
ceived subject  to  the  plaintiff's  objection,  and  it  was  found  that 
the  items  should  be  allowed  unless  prevented  by  the  state  of  the 
pleadings.  It  will  be  seen,  from  this  statement,  that  the  question 
was  squarely  presented  whether  a  partial  payment  could  be  shown 
under  the  general  issue  in  assumpsit.  No  claim  was  made  that 
the  case  stood,  on  trial  before  the  referee  in  regard  to  the  necessity 
of  pleading,  or  giving  notice  of  partial  payment,  otherwise  than 
it  would  if  on  trial  by  the  jury.  The  County  Court  held  that 
such  partial  payments  could  not  be  allowed.  On  exception  to 
this  decision,  this  court  reversed  the  judgment  of  the  County 
Court,  and  held  that  such  items  were  properly  proven,  and  should 
be  allowed.  The  only  question  which  this  court  made  was 
whether  the  finding  of  the  referee  was  equivalent  to  finding  the 
items  were  received  in  part  payment  of  the  plaintiff's  claim.  The 
court  say :  *^  If  he  had  reported  that  he  found  that  such  items 
were  intended  and  understood  to  go  in  payment  of  the  plaintiff's 
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claim,  ttie  question  would  be  free  from  embarrassment,  because 
payment  maj  be  given  in  evidence  under  the  general  issue  in 
assumpsit."  It  then  held  that  the  finding  of  the  referee,  in  con- 
nection with  the  claims  made  by  the  parties,  was  equivalent  to  an 
express  finding  by  him  that  they  were  a  payment  in  fact,  of  a 
portion  of  the  plaintiff's  claims.  Hence  that  decision,  if  it  is  to 
stand,  is  full  authority  in  support  of  the  defendant's  present 
contention.  But  Jt  is  contended  that  that  decision  was  pro- 
nounced by  only  three  members  of  the  court — no  other  mem- 
bers of  the  court  being  present  and  participating  therein — 
and  that  it  does  not  express  correctly  the  law  of  the  State 
on  this  subject.  It  is  insisted  that  by  s.  909,  B.  L.,  notice  in 
writing,  must  be  filed  of  partial  payments  in  order  to  render 
evidence  of  them  admissible  under  the  general  issue  in  assumpsit ; 
and  that  such  has  been  the  understanding  of  the  profession,  and 
practice  of  the  court  since  the  passage  of  said  section  in  1856. 
It  is  doubtless  true  that  the  understanding  of  the  profession  and 
practice  of  the  courts  have  not  been  uniform,  in  the  different 
counties  of  the  State.  The  section  reads :  '^  In  actions  of  assump- 
sit, debt  on  simple  contract,  and  trespass  on  the  case,  including 
trover,  if  the  defendant  pleads  the  general  issue,  but  relies  on 
special  matter  of  defence,  as  payment,  release,  accord  and  satis- 
faction, a  judgment  recovered  for  the  same  cause,  or  other  matter 
operating  to  extinguish  the  right  of  action  which  once  existed, 
ha  shall  file  with  such  plea  .  .  a  notice  in  writing  specifying 
the  intended  matter  of  defence  under  such  plea."  It  is  observa- 
ble that  the  clause,  *'  operating  to  extinguish  the  right  of  action 
which  once  existed  "  applies  to  '^  payment "  as  well  as  ''  release," 
<«  accord  and  satisfaction,"  and  ''  a  judgment  recovered  for  the 
same  cause  " ;  and  that  these  latter  are  not  partial  but  full  de- 
fences. The  usual  rule  of  construction  would  require  that  the 
payment  specified,  should  be  of  the  same  character — a  full  defence. 
The  language,  ^'  operating  to  extinguish  the  right  of  action  which 
ODce  existed,''  is  unfortunately  selected  if  it  does  not  mean  a  full 
payment ;  and  if  it  applies  to  partial  payments,  which  operate 
only  to  ZeM€n,  and  not  to  extinguish  the  right  of  action.  If  it 
was  intended  to  apply  to  partial  payments  we  should  have  ex- 
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pected  the  legislature  to  have  used  language  appropriate  to  that 
end,  and  have  said,  ^*  operating  to  lessen,"  or  ^'  to  extinguish  or 
lessen  the  right  of  action,"  Ac. ;  and  all  the  more,  when  we  recall 
that  this  section  was  framed  and  recommended  to  the  legislature 
in  1858  by  a  commission  appointed  by  the  governor,  consisting  of 
men  of  such  discrimination  and  accuracy,  and  such  masters  of 
.  language  to  express  the  exact  idea  intended,  as  were  the  then 
Chief  Justice  Stephen  Rotce,  Lucius  B.  Peck  and  Judge  Bar- 
rett. A  recurrence  to  the  report  of  this  commission,  to  the  leg- 
islature, which  accompanied  and  recommended  the  enactment  of 
the  section  under  consideration,  confirms  the  natural  impression 
made  by  the  language  of  that  section,  that  it  was  to  apply  only  to 
matter  that  operated  to  extinguish  the  right  of  action  which  once 
existed.  Their  report  covered  several  subjects,  but  all  relative  to 
this  subject  is  as  follows  :  ^*  It  has  not  occurred  to  us  that  any 
suggestions  as  to  the  use  of  the  general  issue  are  called  for,  ex* 
cept  in  reference  to  actions  of  assumpsit,  debt  on  simple  contract 
and  actions  on  the  case.  In  most  of  these  actions  the  effect  of 
that  plea  is  not  simply  to  deny  the  facts  alleged  by  the  plaintiff  as 
the  ground  of  his  action,  but  also,  to  controvert  the  continuing 
liability  of  the  defendant  when  the  suit  was  commenced,  although 
the  facts  alleged  as  the  basis  of  the  action  may  be  true.  Hence 
nearly  every  matter  operating  to  extinguish  that  liability  as  pay- 
ment, release,  or  judgment  obtained  for  the  same  cause,  arbitra- 
ment and  the  like  are  admissible  in  evidence  under  the  plea, 
though  in  a  great  measure  foreign  to  the  terms  of  it.  It  may 
deserve  consideration  whether  in  cases,  when  the  defendant  intends 
to  rely  on  such  extraneous  matter  in  defence,  he  should  not  be 
required  to  accompany  the  plea  with  a  written  notice  or  specifica- 
tion of  the  matters  so  relied  upon."  Here  again  we  have  payment 
spoken  of  as  matter  operating  to  extinguish  the  liability  counted 
upon  in  the  declaration.  There  is  no  suggestion  of  a  necessity, 
or  intention  of  modifying  the  law  relative  to  the  admission  of  evi- 
dence, under  the  general  issue,  of  partial  payments,  which  ope- 
rated only  to  lessen  the  amount  of  the  liability  counted  upon  in 
the  declaration.  At  common  law,  not  only  partial,  but  full  pay- 
ment, could  be  shown  under  the  general  issue  in  assumpsit.      1 
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Ghitty  PI.  472  A  477,  and  cases  cited.  BritUm  v.  BUhap  et  al., 
11  Vt.  70  ;  FerrU  v.  Mo9her,  27  Vt.  218.  Ordinarily,  where  a 
statate  is  in  derogation  of  the  common  law,  it  is  not  to  be  ex- 
tended beyond  the  ordinary  scope  of  the  language  used.  Such 
has  been  the  construction  given  to  the  language  of  this  statute  so 
far  as  it  has  come  before  the  court  for  consideration.  In  Thrall 
V.  Wright^  38  Yt.  494,  it  was  held  that  ^^  matter  operating  to  ex- 
tinguish a  right  of  action  which  once  existed  "  did  not  require 
that  notice  should  be  given  of  infancy,  as  a  defence  in  assumpsit ; 
in  Matthie  v.  BarUm^  40  Yt.  286,  it  was  held  that  a  town  when 
sued  for  an  injury  on  a  highway  was  not  required  by  this  statute 
to  give  written  notice  with  the  general  issue  that  the  notice  of  the 
injury  required  by  the  statute,  had  not  been  given ;  in  Farr^  Admr.y 
V.  Payne^  40  Yt.  615,  it  is  intimated  that  payment  of  the  debt 
before,  or  at  the  time  it  fell  due,  might  be  given  in  evidence  un- 
der the  general  issue,  notwithstanding  this  statute.  In  Harlow 
et  al.  V.  Dyer^  48  Yt.  357,  Pbck,  J.,  speaking  of  this  statute,  says : 
^^  It  does  not  require  defences  admissible  under  the  general  issue 
at  common  law  to  be  pleaded  specially  or  by  way  of  notice,  unless 
it  be  ^  matter  operating  to  esetinguish  the  right  of  action  which  once 
exieted ; ' "  and  it  was  held  that  where  the  plaintiffs  had  con- 
tracted with  the  defendant  to  ship  them  a  quantity  of  hay,  and 
had  paid  him  $500  towards  the  same,  and  when  hay  had  fallen 
in  market,  and  they  had  ordered  defendant  to  sell  the  hay  and  give 
them  credit  for  it,  and  he  had  done  so,  that  he  could  give  these 
facts  in  evidence  when  sued  in  assumpsit  by  the  plaintiffs  to  re- 
cover back  the  money  advanced.  In  James  v.  Aiken,  47  Yt.  23, 
it  was  held,  that  a  joint  debtor  when  sued  for  contribution  by  his 
co-debtors  could  give  in  evidence  under  the  general  issue  that  the 
plaintiff  had,  when  he  paid  the  common  debt  for  which  he  sought 
contribution,  funds  belonging  to  the  joint-debtor.  These  decisions 
show,  that  the  court  heretofore,  has  not  been  inclined  to  extend, 
or  give  to  this  statute  force,  beyond  the  natural  scope  of  the  lan- 
guage used.  It  is  not  to  be  construed  with  reference  to  what 
would  be  convenient  or  inconvenient,  to  the  plaintiff  when  he 
brings  a  suit  in  assumpsit.  Doubtless,  it  would  have  been  highly 
convenient  for  the  plainttff  in  Hirall  v.   Wright^  eupra^  to  have 


282  GENERAL  TERM, 


Worthen  v,  Dickey. 


received  notice  that  the  defendant  relied  upon  infancy  as  a  de« 
fence ;  in  Matihie  v.  Bartony  that  the  defendant  denied  receiving 
the  notice  of  the  injury  required  by  statute ;  in  Farr,  Adtnr.j  v. 
Payne^  that  payment  in  full  was  made  before  or  at  the  time  the 
debt  became  due ;  in  Harlow  et  al.  v.  Dyer^  that  the  contract 
sued  upon  had  been  waived  by  subsequent  directions,  and  the 
money  advanced  thereby  absorbed  ;  and  in  Jam€%  v.  Aikm^  that 
the  defendant  claimed  he  had  funds  in  his  hands  belonging  to  the 
joint  debtors  when  he  paid  the  joint  debt ;  but  no  such  considera- 
tion was  listened  to  in  construing  the  language  of  the  statute. 
This  would  seem  to  answer  the  consideration  urged  that  there  is 
the  same  necessity  for  a  plaintiff  to  have  notice  of  a  partial,  as  of 
a  full,  payment  of  his  claim.  It  is  enough  that  the  law  has  not 
so  declared.  The  detriment  that  would  be  occasioned  to  a  defend- 
ant by  holding  that  notice  of  all  claimed  partial  payments  must  be 
given  in  writing  in  order  to  be  admissible  on  assessing  the  damages, 
would  quite  overbalance  the  benefit  to  be  derived  by  the  plaintiff 
from  such  practice.  If  such  were  the  law,  in  almost  every  case, 
where  payments  had  been  made  on  notes  or  other  money  contracts, 
the  defendant  when  sued  would  be  under  the  necessity  of  employ- 
ing an  attorney  to  appear  for  him  and  file  the  requisite  notice. 
He  could  not,  as  under  the  common  law,  allow  judgment  to  pass 
by  default  against  him,  and  show  his  partial  payments  on  the 
assessment  of  the  damages.  Assuredly,  if  the  statute  were  to  be 
construed  to  include  partial  payments  amounting  to  less  than  full 
payment,  the  plaintiff  ought  to  be  required  to  set  forth  in  his  dec- 
laration all  the  partial  payments  which  he  admits  he  has  received, — 
a  thing  that  at  present  is  rarely  done. 

It  is  further  urged  that  unless  this  section  is  held  to  require 
notice  of  partial  payments,  nothing  has  been  gained  by  its  enact- 
ment, inasmuch  as  s.  908,  R.  L.,  requires  notice  in  writing,  to 
accompany  the  general  issue,  of  special  matters  of  defence  or 
justification.  This  latter  section  with  some  slight  verbal  modifica- 
tions was  enacted  in  1797,  as  a  part  of  the  judiciary  act.  1  Tol. 
St.  95,  s.  98.  The  notice  spoken  of  in  this  section  has  always 
been  held  to  apply  to  matters  of  defence,  or  justification,  which 
at  common  law,  could  not  be  given  in  evidence  under  the  general 
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issue,  but  which  must  have  been  pleaded  specially.  It  allows  a 
defence  to  be  made  under  a  notice,  which  would  by  the  common 
law  be  required  to  be  pleaded  specially.  Herrring  r.  Seldingy  2 
Aik.  12 ;  Pierce  v.  Clark,  1  Tyler,  140.  Section  909  requires 
notice  to  be  given  in  writing,  when  the  general  issue  is  pleaded 
in  the  actions  named  of  certain  matters  which  at  common  law 
could  be  given  in  evidence  under  the  general  issue,  whenever  such 
matter  operated  ^'  to  extinguish  the  right  of  action  which  had  once 
existed." 

From  the  course  of  the  decisions  of  this  court,  and  from  rea- 
son, as  well  as  from  the  language  and  purpose  of  the  statute, 
there  is  no  good  reason  for  overruling  the  decision  of  Shatv  v. 
Moon.  That  decision  renders  the  ruling  of  the  County  Court 
erroneous. 

The  judgment  of  that  court  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


C.  T.  SABIN,  AssiGMSE,  v.  S.  8.  KELTON,  Admb. 
Insolvency.    Assignee.     Offset.    Jurisdiction. 

1.  Under  oar  statnte  the  rule  that  the  court  first  acquiring  jurisdiction  retains  it 

doee  not  prevaU,  when  a  party  has  presented  notes  to  be  allowed  by  the  com- 
missioners on  a  deceased  person's  estate,  and  the  administrator  has  brought  an 
action  on  certain  notes  chat  the  estate  owns,  against  such  party  and,  afterwards, 
on  his  being  declared  insolvent,  discontinued  his  suit,  and  procured  his  notes 
to  be  allowed  by  the  Court  of  Insolvency,  an^  before  the  commissioners  had 
taken  any  action  in  the  matter.  In  such  a  case  the  Court  of  Insolvency,  and 
not  the  Probate  Court,  haM  jurisdiction;  and,  if  the  assignee  f^ils  to  present  in 
offset  his  notes  to  those  held  by  the  administrator,  in  the  Court  of  Insolvency, 
they  are  barred;  and  the  commissioners  have  no  jurisdiction. 

2.  If  the  assignee  does  not  present  in  offset  the  claims  of  the  insolvent  estate  to 

those  of  the  creditors,  he  waives  them.    It  is  his  duty  to  present  them. 

3.  If  an  administrator,  under  R.  L.  s.  2131,  brings  an  action  against  a  party,  h^we 

the  oommisti<mer9  haioe  acted,  such  party  mtut  plead  his  claims  in  offset;  and 
cannot  go  before  commissioners. 

4.  In  B.  L.  s.  2131,  the  word  "  may"  means  "  must" 
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5.    The  aasigiiee,  in  a  meMara,  lepresente  and  acts  in  the  intoTOBt  of  all  the 

crediton.  * 

9.    R.  L.  8.  2131,  action  by  administrator;  offset  by  debtor;  b.  1801,  offset  nnder  the 

insolvent  law;  s.  2126,  daim  barred  if  not  presented  to  oommissioneni;  a.  2127, 

estate's  claim  to  be  offset,— oonstmed. 

Appeal  from  the  Probate  Court.  Heard  at  the  March  Term, 
1881,  Washington  County,  Redfield,  J.,  presiding,  on  demurrer 
to  the  defendant's  plea  in  bar.  The  court  sustained  the  plea. 
The  case  is  stated  in  the  opinion. 

Heath  ^  Carletan^  for  the  plaintiff. 

Probate  Courts  have  the  exclusive  jurisdiction  of  matters 
within  their  cognizance.  Adams  v.  AdamSy  22  Yt.  50 ;  38  lb. 
688 ;  52  lb.  29.  The  Probate  Court  first  took  jurisdiction,  and 
never  relinquished  it.  The  bringing  and  discontinuance  of  the 
suit  by  the  administrator  could  not  have  the  effect  to  destroy  such 
jurisdiction.  The  court  first  taking  jurisdiction  retains  the  case. 
28  Vt.  470  ;  44  Vt.  450 ;  1  Hawks,  78. 

J.  A.  ^  Q.  W.  Wing  and  S.  0.  Shurtleffy  for  the  defendant, 
contended  in  their  brief  substantially  as  the  court  decided. 

The  opinion  of  the  court  was  delivered  by 

Rosa,  J.  This  is  an  appeal  by  the  plaintiff,  assignee  in  insol- 
vency of  George  Jacobs,  from  the  disallowance  of  a  claim  in  favor 
of  the  insolvent  estate  by  the  commissioners  on  the  estate  of 
Avery  Cammings.  The  contention  is  in  regard  to  the  sufficiency, 
in  substance,  of  the  defendant's  plea  in  bar.  The  plea  set  forth, 
that  Jacobs  presented  the  two  notes  in  controversy  to  the  com- 
missioners on  the  estate  of  Avery  Cummings  for  allowance  ;  that, 
before  the  commissioners  had  acted  thereon,  the  defendant  for 
the  purpose  of  securing  claims  which  the  estate  had  against 
Jacobs,  brought  a  suit  against  him,  and  attached  property ;  that 
that  suit  furnished  occasion  for  the  other  creditors  of  Jacobs  to 
put  him  into  insolvency,  which  would  dissolve  the  attachment ; 
that  thereupon  the  defendant  abandoned  his  suit  and  presented 
the  claims  in  favor  of  the  estate  in  the  Court  of  Insolvency  and 
there  obtained  their  allowance;  that  the  plaintiff  did  not  present 
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the  notes  in  favor  of  Jacobs  in  offset  to,  or  in  reduction  of,  the 
claims  in  favor  of  the  estate  in  the  Court  of  Insolvency,  but  sub- 
sequently to  the  allowance  in  that  court  of  the  claims  in  favor  of 
the  estate,  again  pressed  the  allowance  of  the  notes  before  the 
commissioners  on  the  estate  of  Cummings  against  the  protest  of 
the  estate  that  the  commissioners  had  no  jurisdiction  of  the  claims ; 
and  that  the  commissioners  disallowed  the  same,  from  which  dis- 
allowance the  plaintiff  appealed  to  the  County  Court. 

The  question  to'  be  decided  on  this  state  of  facts  is,  whether 
the  suit  and  attachment  by  the  defendant,  and  the  subsequent 
proceedings  in  his  name  on  the  claims  in  favor  of  the  estate  in 
the  Court  of  Insolvency,  took  from  the  Probate  Court  jurisdiction 
over  the  notes  in  controversy,  and  drew  their  consideration  into 
the  Court  of  Insolvency.  By  sec.  2125,  B.  L.  it  was  the  duty  of 
Jacobs  to  present  his  notes  to  the  commissioners  on  the  estate  of 
Cummings,  if  he  would  prevent  them  from  being  forever  barred. 
This  he  did.  Sabin  as  the  assignee  in  insolvency  of  Jacobs,  suc- 
ceeded to  all  the  right  which  Jacobs  had  to  prosecute  said  claim 
before  the  commissioners.  The  defendant  was  bound  to  present 
the  claims  in  favor  of  the  estate  in  offset  to  the  claim  presented  by 
Jacobs,  or  such  claims  became  forever  barred.  R.  L.  sec.  2127 ; 
AUenj  Admr.j  v.  Bice^  22  Vt.  888 ;  Probate  Court  v.  Qale  etal.j 
41  Vt.  478  ;  Probate  Court  v.  Kent,  Admr.,  49  Vt.  880 ;  Moore, 
Admr.,  v.  Baehelder,  61  Vt.  60. 

But  by  sec.  2181,  R.  L.  it  is  provided :  '*  Nothing  in  this  chap- 
ter shall  prevent  an  executor  or  administrator  from  commencing 
and  prosecuting  an  action  by  attachment,  or  otherwise,  &c.  .  • 
for  the  recovery  of  a  debt  or  claim,  or  from  having  execution  on 
a  judgment."  In  Eufingy  Exr.y  v.  Qriswold,  48  Vt.  400,  and 
Soule,  Bxr.,  v.  Benton  ^  WiUon,  44  Vt.  809,  it  is  held  that  such 
action  or  prosecution  may  be  commenced  at  any  time  before  the 
commissioners  on  the  estate  have  acted  upon  the  claim  presented 
by  the  creditor.  When  the  commissioners  have  acted  on  the 
creditor's  claim,  the  claim  in  favor  of  the  estate  is  barred,  if  not 
presented,  and  included  in  such  action ;  as  the  commissioners,  are 
to  '*  ascertain  and  allow  the  balance  for  or  against  the  estate '' 
(sec.  2127).    Hence,  the  defendant  seasonably  commenced  his 


286  GENERAL  TERM, 


Sabin  v,  Kelton. 


action  at  law  on  the  claims  of  the  estate  against  Jacobs ;  and  also 
seasonably  presented  the  claims  to  the  Court  of  Insolvency  for 
allowance.  Both  were  before  the  commissioners  had  (leted  upon 
the  notes  in  controversy.  But  the  important  inquiry  at  this  point 
in  the  case,  is,  as  to  the  effect  of  the  commencement  of  such  action 
by  the  defendant  upon  the  right  of  Jacobs,  or  his  assignee  in  in- 
solvency, to  further  prosecute  before  the  commissioners  the  notes 
already  presented  to  them.  It  is  contended  by  the  plaintiff,  that 
the  Probate  Court  by  such  presentation  of  the  notes  acquired  juris- 
diction over  their  allowance ;  and  by  the  usual  rule  the  court 
first  acquiring  jurisdiction  retains  it  against  jurisdiction  subse- 
quently acquired  by  other  courts.  Whether  this  rule  is  to  prevail 
must  be  determined  by  the  provisions  of  the  statute.  Such  a  rule 
would  not  prevail  against  the  plain  provisions  of  the  statute.  Sec. 
2131,  after  the  provisions  before  stated,  proceeds :  ^^  and  in  such 
case  the  defendant  may  plead  in  offset  the  claims  he  has  against  the 
deceased,  instead  of  presenting  them  to  the  commissioners,  and 
mutual  claims  may  be  offset  in  such  action,  and  if  final  judgment 
is  rendered  in  favor  of  the  defendant,  the  same  shall  be  certified 
by  the  court  rendering  it  to  the  Probate  Court,  and  the  judgment 
shall  be  considered  the  true  balance." 

It  is  apparent  that,  when  an  executor  or  administrator  com- 
mences an  action  under  sec.  2181,  full  provision  is  made  for  final 
adjudication  on  the  defendant's  claims  against  the  estate,  without 
farther  action  of  the  commissioners.  The  object,  and  result,  to 
be  reached,  by  prosecution  by  a  creditor  before  commissioners,  or 
by  the  executor,  or  administrator,  by  action  in  a  court  at  law,  is 
one  and  the  same  thing ;  the  judicial  determination  of  the  true 
balance  due  from,  or  to,  the  estate,  that  the  settlement  of  the 
estate  may  be  speedily  and  certainly  effected.  We  think,  that, 
although  the  statute  uses  the  word  "  may,"  in  speaking  of  the  de* 
fondant's  right  and  duty  to  plead  in  offset  his  claims  against  the 
estate  in  an  action  commenced  by  the  administrator,  it  means  he 
shall  do  so.  Such  pleading  in  offset,  is  'instead  of  presenting  them 
to  the  commissioners."  It  cannot  be  intended  that  the  statute 
meant  that  the  creditor  should  have  the  right  to  prosecute  his 
claims  against  the  estate  before  the  commissioners,  while  at  the 
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same  time,  the  admiDistrator  is  prosecatiDg  the  claims  in  favor  of 
estate  against  the  creditor  in  another  forum,  the  object  and  pur- 
pose of  both,  being  the  judicial  determination  of  the  true  balance 
due  from  the  one  to  the  other.  It,  rather,  was  the  purpose  of  the 
statute,  to  make  the  commissioners  the  tribunal  in  which  such 
balance  should  be  ascertained,  unless,  before  the  commi&sioners 
acted,  the  administrator,  or  executor,  should,  for  the  purpose 
of  securing  the  balance  which  he  claimed  to  be  due  the  estate, 
by  attachment,  or  for  some  other  good  purpose,  commence  pro- 
ceedings on  the  claims  in  favor  of  the  estate  before  some  other 
forum,  in  which  case  the  entire  litigation,  and  all  the  claims  ex- 
isting between  the  estate  and  such  creditor,  should  be  drawn  into 
the  latter  forum,  for  investigation  and  adjudication. 

Such  a  construction  of  the  various  provisions  of  the  statute 
makes  them  harmonious,  and  prevents  a  multiplicity  of  suits,  and 
saves  expense  to  the  parties,  as  well  as  brings  the  litigation  to  a 
more  speedy  termination.  It  is  also  consistent  with  the  decisions 
of  this  court  in  Hwing,  Exr,^  v.  Oriswoldy  48  Yt.  400  ;  Soule^ 
Exr.,  V.  BenUm  ^  FKwn,  44  Vt  309  ;  Probate  Court  v.  Kent, 
49  Vt.  809,  if  not  in  effect  announced  in  Ewing,  Exr,y  v.  Q-rU- 
wold.  But  it  is  contended  by  the  plaintiff,  that  when  the  defendant 
abandoned  his  suit  to  the  County  Court,  the  plaintiff's  right  to 
proceed  before  the  commissioners  revived.  By  the  action  of  the 
other  creditors  of  Jacobs,  in  forcing  him  into  insolvency,  the  ad- 
ministrator lost  the  benefit  of  his  attachment  of  the  property  of 
Jacobs,  and  was  compelled  to  abandon  that  suit,  and  follow  the 
property  of  Jacobs  into  the  Court  of  Insolvency,  in  order  to  real- 
ize anything  therefrom,  upon  the  claims  in  favor  of  the  estate. 
By  presenting,  and  proving,  the  claims  in  favor  of  the  estate  in 
the  Court  of  Insolvency,  he  was  prosecuting  them  in  that  forum, 
within  the  provisions  of  sec.  2131 ;  and  by  force  of  that  section 
the  claims  in  favor  of  Jacobs  were  taken  into  the  Court  of  Insol- 
yency  for  adjudication,  unless  the  assignee  chose  to  waive  or 
abandon,  as  he  had  the  right  to  do,  their  further  prosecution. 
Also  by  sec.  1801,  B.  L.  it  was  made  the  assignee's  duty  to  present 
the  claims  in  favor  of  Jacobs  against  the  estate  to  the  Court  of 
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Insolvency  for  adjudication.  That  section  reads :  *'  If  mutual 
credits  have  been  given  by  the  debtor  and  any  other  person,  or 
mutual  debts  exist  between  them,  the  account  shall  be  stated,  and 
one  debt  set  off  against  the  other,  and  the  balance  shall  be  allowed 
or  paid  on  either  side." 

The  assignee,  in  a  measure,  represents  and  acts,  in  the  interest 
of  all  the  creditors  of  the  insolvent  estate.  He  could  not,  with- 
out being  derelict  in  duty  to  the  other  creditors  of  the  insolvent 
estate,  allow  the  defendant  to  prove  the  entire  amount  of  the 
claims  of  the  estate  of  Gummings  against  the  insolvent  estate 
without  presenting  the  claims  of  the  insolvent  in  reduction  thereof. 
The  insolvent  law  only  allows  the  defendant  the  right  to  take  a  divi- 
dend on  the  balance  due  the  estate  he  represents.  That  balance 
must  necessarily  be  ascertained  judicially,  by  the  Insolvent  Court,  in 
which  the  insolvent's  estate  is  being  administered.  If  the  assignee 
does  not  present  in  offset,  to  claims  proved  against  the  estate  he 
is  administering,  the  claims  of  the  insolvent  against  such  creditor, 
he  waives  them.  The  amount  allowed  by  the  Insolvent  Court  is 
the  balance  on  which  the  creditor  is  entitled  to  a  dividend  from 
the  insolvent  estate,  or  which  he  is  bound  to  pay  such  estate.  It, 
unappealed  from,  is  a  final  adjudication  of  such  balance ;  and 
neither  the  creditor  who  has  proved  his  claim,  nor  the  assignee, 
or  insolvent,  has  a  right  subsequently  to  adjudicate  in  regard  to 
such  balance  in  another  forum.  Any  other  construction  of  sec. 
1801,  would  open  a  wide  door  for  fraud  upon  a  creditor  proving 
a  claim,  as  well  as  upon  the  other  creditors.  It  would  compel 
the  creditor  to  take  on  his  claim  a  small  dividend  perhaps,  or 
none  at  all,  and  to  pay  his  debt  to  the  insolvent  in  full,  or  if  his 
debt  to  the  insolvent  estate  should  not  be  collected  nor  offset,  en- 
large his  own  dividend  at  the  expense  of  the  dividend  rightfully 
due  to  the  other  creditors  of  the  insolvent.  On  this  view  of  the 
law,  the  plaintiff,  if  he  has  not  already  lost  it  by  delay,  has  the 
right  to  establish  the  notes  in  controversy,  if  he  can,  in  offset,  in 
the  Court  of  Insolvency,  to  the  claims  there  proved  in  favor  of 
the  defendant  as  administrator ;  but  had,  and  has  no  right  to  pros- 
ecute their  allowance  before  the  commissioners.    It  is  true  that 
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sec.  1801  says  Dothing  about  the  Ooart  of  lasolveacy  certifying 
any  balance  found  due  the  insolvent  to  the  Probate  Court,  but 
that  duty  is  fairly  imposed  upon  the  Court  of  Insolvency  by 
sec.  2181. 

The  judgment  of  the  County  Court  is  affirmed,  and  ordered  to 
be  certified  to  the  Probate  Court. 


A.  H.  BICKER  V.  A.  L.  CLARK  and  UOSEA  WELCH,  Jr. 
[In  Chancbbt.] 

Usury.     Oo»U. 

Tie  defendmnts,  hsTing  no  money  of  their  own  to  loan,  solely  at  the  request  of  the 
orator,  and  for  his  benefit,  borrowed  money,  and  loaned  it  to  him  under  an 
agreement  that  they  were  to  receiye  the  same  rate  of  interest  from  him  that 
they  were  compelled  to  pay;  and,  also,  two  per  cent  for  their  expenses  and 
eredit,  which  the  master  found  was  reasonable.  The  orator  paid  according  to 
the  contract,  and  the  defendants  paid  the  same  to  their  lender.    Hddf 

1.  That  the  money  so  paid  by  the  orator  was  not  nsnry ;  as  the  defendants  acted  bona 

/Ids,  and  had  no  intention  of  oontmcting  for  nsarioos- interest;  and  have  not 
recelyed  to  their  ovm  use,  more  than  the  legal  rate. 

2.  But,  that  was  usury,  which  was  paid  in  excess  of  the  l^gal  rate,  during  that  por^ 

tion  of  the  time  when  tiie  defendants,  by  reasonable  diligence,  could  have  bor- 
rowed the  money  for  six  per  cent 

S.  That  which  was  paid  in  excess  of  the  l^gal  rate  on  the  old  debt  due  from  the  ora- 
tor to  the  defendants  was  usury. 

4w  the  general  rule  is,  that  the  Supreme  Court  will  not  reverse  the  order  of  a  chan- 
cellor upon  the  question  of  costs. 

Heard  on  bill,  answer,  traverse  and  master'6  report,  at  the 
June  Term,  1881,  Caledonia  County.  Ross,  Chancellor,  decreed 
that  there  was  dne  from  the  orator  on  the  first  mortgage, 
♦4,972.88, 

The  defendants  appealed. 

19 
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The  master  found  substantially  as  follows : 

In  the  fall  of  1870,  said  A.  H.  Ricker  was  greatly  embarrassed 
in  his  financial  affairs.  He  was  then  administrator  of  his  father's 
estate,  and  that  estate  was  required  to  be  settled  and  liabilities 
paid  off.  A  mortgage  was  resting;  upon  the  mill  property  which 
said  Ricker  was  anxious  to  pay  off  so  that  he  could  raise  money 
upon  said  property  for  his  immediate  necessities  in  a  larger 
amount  than  was  then  on  said  mill  property.  Said  Ricker  was 
then  owing  said  Welch  and  Clark,  defendants  in  the  cross-bill,  in 
their  individual  capacity  to  quite  a  large  amount,  which  will  be 
more  particularly  hereinafter  stated.  Clark  was  also  surety  on 
Ricker's  administration  bond  on  his  father's  estate.  Ricker  was 
owing  other  debts  to  quite  a  large  amount,  and  not  being  able 
himself  to  raise  the  money  required  to  meet  his  necessities,  he  ap- 
plied to  Welch,  some  time  in  the  fall  of  1870,  to  go  about  the 
vicinity  and  neighboring  towns  to  money  lenders  and  assist  him 
in  raising  the  money  required. 

To  this  end  Welch  made  a  journey  to  Peacham,  and  saw  seve- 
ral parties  there  to  see  if  the  money  could  be  obtained.  They 
declined  to  furnish  the  money.  They  did  not  want  to  take  the  se- 
curity offered. 

Said  Ricker  came  to  the  defendant's  place  in  a  week  or  two 
thereafter  and  inquired  of  said  Welch  what  success  he  had  had  in 
raising  the  money.  Welch  then  told  him  that  he  had  not  had 
any.  Ricker  then  told  Welch  that  he  wanted  be  should  look  fur- 
ther ;  whereupon  Welch  went  to  Barnet  to  see  a  man  there  for 
the  money,  but  was  unsuccessful.  He  then  went  to  Cabot  and 
saw  three  parties  there  for  the  same  purpose,  but  none  of  them 
wanted  to  loan  the  money  on  such  property  as  was  offered  as  se- 
curity. Some  time  in  December  of  that  year,  said  Ricker  again 
met  Welch  and  inquired  what  success  he  had  had  in  raising  the 
money.  To  which  Welch  replied,  "  Not  any,  yet."  Welch  then 
told  said  Ricker  that  parties  did  not  want  to  loan  the  money  on 
that  security.  Ricker  then  wanted  Welch  to  look  around  more, 
and  said  he  would  pay  Welch  for  his  trouble.  After  this,  Welch 
pursued  his  investigations  further.  He  went  to  see  parties  in 
Bradford  and  Newbury,  but  had  no  success  in  raising  the  money. 
Ricker's  instructions  to  Welch  were  to  get  the  money  as  low  as 
he  could,  but  to  pay  10  per  cent,  interest  for  the  money  if  be  could 
not  get  it  for  less  than  that.  Nothing  of  any  amount  was  done 
by  Welch  after  this  till  some  time  in  March,  1^71,  when  said 
Ricker  went  to  Welch  and  wanted  he  should  get  Clark  to  take 
hold  with  him  (Welch)  and  help  raise  the  money.  At  this  time 
Welch  told  Ricker  that  he  had  run  around  considerable  and  paid 


OCTOBER,  1881.  291 


Bicker  v.  Clark. 


out  a  good  deal,  and  did  not  know  as  he  wanted  to  do  more  till 
he  had  pay  for  what  he  had  done,  and  then  informed  Ricker  what 
he  had  done.  Ricker  then  told  Welch  that  he  would  pay  him 
well  for  his  time.  Ricker  wanted  to  know  if  Welch  would  take 
hold  with  Clark  and  raise  the  money,  and  said  he  would  pay  them 
well  for  their  trouble  if  they  would  get  it  for  him,  and  pay  them 
all  that  they  had  to  pay  out.  Ricker  wanted  Welch  to  go  and 
see  Clark  at  that  time,  and  he  did  so. 

After  Welch  had  had  an  interview  with  Clark,  who  was  in- 
clined to  do  nothing  about  it,  Welch  met  Ricker  in  Groton  village, 
when  Ricker  was  anxious  that  Welch  and  Clark  should  raise  the 
money,  and  wanted  Welch  should  go  and  see  Clark  again. 
Welch  then  told  Ricker  tha^  he  could  not  get  money  short  of  8 
or  10  per  cent. — 8  per  cent,  at  any  rate.  Ricker  replied  that  he 
would  pay  them  what  they  paid  out,  if  it  was  10  per  cent. ;  and 
pay  them  well  for  their  trouble. 

Ricker  told  Welch  that  he  had  got  to  have  money ;  that  he  had 
used  some  that  belonged  to  his  father's  estate,  and  that  he  could 
not  settle  the  estate  till  he  had  some  money.  He  also  said  Clark 
was  one  of  his  bondsmen,  and  that  it  was  for  his  interest  to  take 
hold  and  help  raise  the  money,  and  that  if  he  would  do  it  he 
should  lose  nothing  by  it. 

Ricker  then  requested  Welch  to  go  again  and  see  Clark,  and 
see  if  he  could  not  persuade  him  to  do  it.  Welch  did  go  and  saw 
Clark,  and  while  there  Ricker  came  in  and  talked  with  Clark 
about  it,  and  it  was  then  talked  over  among  the  three ;  Ricker 
saying  that  he  should  only  want  the  money  for  a  year.  Clark 
and  Welch  then  agreed  to  assist  him  upon  the  terms  that  Ricker 
would  pay  them  what  interest  they  had  to  pay  out  on  money  that 
they  borrowed  for  him  and  pay  them  for  their  trouble.  It  was 
then  understood  and  agreed  that  Ricker  should  pay  what  he  was 
owing  Clark  and  Welch  respectively,  and  take  up  all  the  paper 
they  had  theretofore  signed  with  him  then  outstanding. 

Soon  after  this  interview  Welch  informed  Ricker  where  he 
could  get  a  little  money,  and  Ricker  inquired  what  interest  he 
had  to  pay.  Welch  told  him  8  per  cent. ;  to  which  Ricker  re- 
plied that  that  was  as  well  as  he  expected  they  could  do.  At 
this  time  it  was  expected  that  three  thousand  dollars  would  be 
all  that  would  be  needed  to  be  raised,  but  it  appearing  afterwards 
that  it  was  necessary  to  raise  more  money  to  pay  off  Ricker's  lia- 
bilities, more  was  raised,  as  will  more  fully  hereinafter  appear. 

Clark  and  Welch  had  no  money  of  their  own  to  loan,  and  what- 
ever they  furnished  for  Ricker  they  were  obliged  to  hire. 

On  the  5th  day  of  June,  1871,  the  money  required  had  been 
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raised  ;  and  a  settlement  was  had  between  Clark  and  Welch  of 
the  one  part,  and  Ricker  of  the  other  part ;  and  two  promissory 
notes  were  then  executed  by  Ricker  to  Clark  and  Welch  as  the 
result  of  that  settlement ;  one  for  $3,710,  and  the  other  for 
$l,4ftl.90 

There  was  considerable  controversy  between  the  parties  before 
me  as  to  what  went  in  to  make  up  these  two  notes,  and  the  testi- 
mony was  conflicting  in  isolation  to  it.  No  reason  was  given  by 
the  parties  why  two  notes  were  given  instead  of  including  the  in- 
debtedness in  one  note.  These  two  notes,  upon  their  face,  aggre- 
gate $5,161.92.  And  they  seem  to  have  been  treated  by  the  par- 
ties in  making  payments  of  interest  and  in  computations,  and  as 
to  the  liability  upon  them  as  though  the  $5,161.92,  had  been  in- 
cluded in  one  note 

The  $3,710  note  was  made  up  of  money  which  Welch  and 
Clark  borrowed  to  pay  parties  that  Ricker  was  indebted  to  other 
than  Welch  and  Clark.  I  find  that  the  $1,451.92  note  was  made  up 
-  of  Ricker's  indebtedness  to  A.  L.  Clark  on  account,  $697.15 ; 
Hosea  Welch's  account,  $372.99  ;  Clark  and  Welch's  services  in 
hiring  said  money,  $100  ;  cash  paid  Ricker  by  Welch  and  Clark, 
$160  ;  extra  interest,  121.76  ;  balance  on  the  $3,710  note,  .02 
cents.    The  two  notes  were  secured  by  mortgage. 

I  reject  and  disallow  the  item  for  extra  interest,  $121.76,  which 
leaves  $1,330.16,  on  which  my  computations  are  made.  Welch's 
account  contained  $100  for  his  services  in  the  fall  of  1870  and 
winter  of  1870  and  1871,  in  his  efforts  to  hire  the  money  as  above 
stated ;  and  that  amount  was  agreed  upon  by  Welch  and  Ricker 
at  the  time  of  the  settlement,  June  5, 1871,  and  is  allowed  as  then 
agreed  upon  by  them  and  carried  into  that  account. 

There  was  put  into  said  note  of  $1,451.92  the  sum  of  $100  for 
Welch  and  Clark's  services  in  looking  up  the  money  and  doing 
the  business  prior  to  June  5, 1871,  and  this  sum  was  agreed  upon 
by  Welch  and  Clark  and  Ricker  for  said  services,  and  is  allowed 
as  agreed  upon  by  them 

Clark  and  Welch  were  under  the  necessity  of  hiring  all  the 
money  that  made  up  the  note  of  $3,710.  And  in  order  to  get 
said  money  they  were  under  the  necessity  of  paying  as  high  as  8 
per  cent,  interest  for  all  of  said  money,  and  in  some  instances 
they  paid  8  per  cent,  bank  interest,  that  is,  interest  in  advance 
every  four  or  six  months  ;  perhaps  in  some  instances  once  in  three 
months  ;  but  no  data  was  given  me  upon  which  a  computation  of 
the  bank  interest  can  be  made. 

I  find  that  Welch  and  Clark  have  continued  to  hire  said  money 
from  the  time  of  the  first  hiring  to  as  late  as  June  5,  1878,  and 
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that  during  all  that  time  thej  have  paid  interest  as  above,  and 
could  not  hire  said  money  for  less  than  eight  per  cent. ;  but  since 
the  5th  day  of  June,  1878,  they  could  have  hired  said  money  for 
six  per  cent,  on  good  security.  And  I  find  that  in  any  event  they 
ought  not  to  be  allowed  for  advance  interest  upon  the  ground  that 
it  was  not  necessary  to  pay  such  advance  interest  for  the  reason 
that  they  could  have  hired  it  for  eight  per  cent,  on  long  time  on 
good  security,  paying  interest  at  the  end  of  each  year.  And 
since  June  5, 1878, 1  allow  annual  interest  at  six  per  cent.  And 
the  question  is  submitted  to  the  court  whether,  upon  these  facts, 
Clark  and  Welch  are  entitled  to  recover  eight  per  cent,  upon  the 
money  hired  by  them  as  above  stated. 

I  allow  six  per  cent,  annual  intei;est  on  the  11,330.16  embraced 
in  the  smaller  note,  and  disallow  all  claim  for  eight  per  cent,  in- 
terest thereon,  and  do  not  allow  anything  for  carrying  the  loan 
on  that  note. 

^  Welch  and  Clark  claimed  that  they  hired  money  previous  to 
June  5,  1871,  on  the  same  terms  and  conditions  as  above  stated 
to  the  amount  of  $1,330,16  to  reimburse  themselves  far  said 
amount  included  in  said  small  note,  and  that  they  carried  it  as 
they  did  the  money  on  the  large  note  ;  and  I  find  the  fact  to  be 
as  claimed  by  them ;  but  I  have  disallowed  all  above  six  per 
cent,  upon  this  small  note,  upon  the  ground  that  the  law  will  not 
sustain  such  a  claim,  as  I  understand  it. 

I  find  that  Ricker  agreed  to  pay  the  8  per  cent,  interest,  and  2 
per  cent,  for  Welch  and  Clark's  services,  use  of  their  names  and 
credit  in  carrying  the  whole  of  said  loan  as  included  in  said  notes. 
And  the  question  is  submitted  to  the  court  whether  Welch  and 
Clark  .are  entitled  to  recover  the  eight  per  cent,  interest,  or  the 
two  per  cent,  in  addition  for  their  services,  use  of  their  names  and 
credit  in  carrying  said  $1,330.16,  and  the  two  per  cent,  for  car- 
rying the  amount  in  the  larger  note  as  well.  I  find  the  two  per 
cent,  upon  the  money  loaned  as  above  named  was  a  reasonable 
compensation  for  carrying  said  loans. 

A  portion  of  the  indorsements  were  paid  in  cash,  and  the  bal- 
ance went  in  to  help  make  up  and  was  included  in  what  is  called 
the  John  Buchanan  notes,  more  particularly  hereinafter  named. 

I  have  treated  all  the  indorsements  or  payments  on  the  above- 
named  two  notes  as  cash  payments,  and  that  portion  included  in 
the  John  Buchanan  notes  is  there  treated  as  cash,  as  will  appear 
in  the  computation. 

Ricker  and  Welch  and  Clark  all  agree  in  their  testimony,  as  I 
understand  it,  that  ten  per  cent,  was  paid  each  year  up  to  June  5, 
1876 ;  but  these  payments  wei'e  not  all  made  precisely  at  the  end 
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of  the  year  when  they  became  payable.  The  parties,  however, 
adjusted  the  interest  as  though  it  was  paid  when  due  at  the  end  of 
each  year  when  they  made  settlements  of  the  yearly  interest. 
From  the  testimony,  I  find  that  all  the  payments  of  interest  were 
made  up  to  June  5, 1876,  being  five  annual  payments  of  $516.20 
each,  in  the  manner  above  stated. 

I  have  computed  six  per  cent,  annual  interest  on  the  aggregate 
of  the  two  notes,  being  $5,161.22  less  the  extra  interest,  disal- 
lowed as  above  named,  $121.76,  leaving  $5,040.16  on  which  com- 
putation is  made. 

I  have  computed  the  interest  for  each  year,  and  added  it  to  the 
principal,  and  then  deducted  yearly  the  payment  of  $516.20  up 
to  and  including  the  payment  of  June  5,  1876,  and  from  June  5, 
1876,  to  June  5,  1881,  six  per  cent,  annual  interest  on  the  bal- 
ance, and  find  the  amount  due  by  this  computation,  to  be  $4,972.33 
June  5, 1881. 

2d.  I  have  also  computed  the  $3,710  note  at  8  per  cent,  aiff 
nually  from  June  6,  1871,  to  June  5, 1878,  in  the  manner  above 
indicated  in  the  computation  at  six  per  cent.,  applying  the  five 
payments  on  this  note  of  $3,710,  of  the  $516.20,  being  ten  per 
cent,  on  the  amount  of  this  note,  giving  at  the  date  of  June  5, 
1878,  $3,819.59,  and  on  this  amount  from  June  5, 1878,  to  June 
5, 1881,  at  six  per  cent,  annually  gives  $728.78 ;  aggregating, 
June  5, 1881 ,  the  sum  of  $4,548.37  on  said  last-named  note.  And 
computing  six  per  cent,  annual  interest  on  the  smaller  note,  less 
the  extra  interest  of  $121.76,  leaving  $1,330.16  on  which  compu- 
tation is  made,  from  June  5,  1871,  to  June  5,  1881,  applying 
$145.20  of  the  annual  payment  of  $516.20  up  to  June  5,  1876, 
(the  $145.20  being  ten  per  cent,  on  the  face  of  the  note  $1,451,- 
92),  gives  the  amount  due  on  this  note,  June  5,  1881,  to  be 
$1,286.45,  making  the  total  indebtedness  on  these  two  notes  at 
the  last-named  date,  on  this  computation,  $5,834.82. 

3d.  I  also  compute  annual  interest  on  the  larger  note,  being 
$3,710,  from  June  5, 1871,  to  June  5, 1878,  at  ten  per  cent.,  ap- 
plying the  $371  annually  as  in  the  last  computation,  which  gives, 
at  the  last-named  date,  the  amount  of  $4,489.10,  and  at  eight  per 
cent,  from  the  last-named  date  to  June  5,  1881,  gives  the  amount 
due  on  said  note  $5,652.68. 

The  smaller  note,  as  per  second  computation,  on  the  5th  day  of 
June,  1881,  amounts  to  $1,286.45  at  six  per  cent,  annual  inter- 
est. The  same  last-named  note  computed  in  the  same  manner  at 
eight  per  cent.,  amounts  to  $1,614.23  June  5,  1881.  The  larger 
note,  computed  at  eight  per  cent,  from  its  date  to  June  5,  1881, 
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in  the  same  manner  and  applications  as  in  the  second  computa- 
tion, amounts  to  94,794.17  on  the  5th  day  of  June,  1881. 

C.  B.  Leglie  and  ff.  Blodgettj  for  the  defendants. 

Usury  is  defined  by  the  courts  to  be  a  corrupt  and  illegal  con- 
tract by  which  illegal  interest  is  received,  or  reserved,  contrary 
to  statute ;  otherwise  usury  does  not  exist.  Leilie  v.  Johnsorij  41 
Barb.  (N.  Y.)  359  ;  Woodruff  v.  ffurson,  82  lb.  557  ;  Bank  of 
U.  S.  Y.  Wagner  et  al.j  9  Pet.  378 ;  Gregory  v.  Burley,  9  Ark.  22 ; 
Smith  V.  Beaeh^  3  Day,  (Conn.)  268 ;  DeForest  et  aU.  v.  Strong^ 
3  Day,  (2d  series  Conn.)  513 ;  Farmer*^  Bank  v.  Burchardy  33 
Vt.  346  ;   Gleason  v.  OhUdi,  52  Vt.  423. 

It  is  also  settled  law  that  in  determining  the  question  of  usury, 
the  intention  of  the  parties  should  govern  without  regard  to  the 
form  of  the  contract.  Cooper  v.  Noek^  27  111.  301 ;  Gale  v. 
Graniiy  9  Ind.  140 ;  Daniels  v.  Mardny^  1  B.  1. 151 ;  Mitchel  v. 
Napier,  22  Texas,  120 ;  Ohilders  v.  Beane,  4  Band.  (Ya.)  406  ; 
Jordan  v.  MUehel,  25  Ark.  258. 

The  case  of  Jackson  v.  Jackson,  51  Yt.  253,  is  decisive  of  this 
question.  Parsons  on  Con.  3  p.  117, 133, 134 ;  3  Met.  211 ;  3 
Gray,  225  ;  106  Mass.  413. 

A  contract  to  receive  a  reasonable  compensation  for  indorsing 
notes  for  another,  payable  at  banks,  is  not  of  itself  usurious, 
though  such  contracts  are  liable  to  be  perverted  to  usurious  pur- 
poses, and  are  to  be  viewed  with  jealousy ;  and  in  such  cases  the 
intent  of  the  parties  must  govern.  Beckwith  v.  Windsor  Mar^^g. 
Co.y  14  Conn.  594.  A  charge  beyond  the  legal  rate  of  interest 
for  trouble  in  discounting  a  note  or  procuring  money  for  a  loan, 
is  not  usury  if  it  is  a  reasonable  compensation  for  the  services 
rendered,  or  expenses  incurred,  at  the  borrower's  request  in  con- 
nection with  the  loan.  Beadle  y.  Munson^  30  Conn.  175.  When 
a  borrower  agrees  to  pay  expenses,  <tc.,  to  the  lender  for  his  time 
and  trouble  for  collecting  and  obtaining  the  money,  and  the  same 
are  incurred,  it  is  not  usury,  and  the  same  are  recoverable.  AU 
lanta  Mining  Co.  v.  Georgia,  48  Qa.  11 ;  17  Ala.  778  ;  25  N.  J. 
Eq.  418 ;  2  Sandf.  Ch.  149 ;  6  Cow.  653  ;  23  Ohio  St.  298. 
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J.  A.  f  Geo,  W.  Wing^  for  the  orator. 

The  defendants  base  their  claim  upon  the  ground,  that  notwith- 
standing the  form  of  the  contract,  their  real  position  is  that  of  a 
surety  for  the  orator,  and  therefore  they  stand  before  this  court 
in  precisely  the  same  situation  as  the  plaintiff  in  the  case  of  Jckck" 
9(m  y.  Jackson^  51  Yt.  253.  The  position  of  the  parties,  however, 
is  easily  distinguishable.  Was  this  contract,  on  the  facts 
found  by  the  master,  usurious  ?  An  usurious  contract  is  estab- 
lished, when :  1st,  there  is  a  loan,  and ;  2d,  when  there  is  an 
agreement  to  pay  illegal  interest.  22  Barb.  118 ;  8  Har.  &  J. 
(Md.)  109  ;  52  Yt.  423.  This  case  contains  all  these  elements. 
A  parol  promise  to  pay  more  than  lawful  interest,  made  at  the 
giving  of  a  note,  and  to  induce  the  creditor  to  take  it,  and  which 
is  part  and  parcel  of  it,  is  held  usurious  in,  2  Root,  (Conn.)  37  ; 
2  McCord,  (S.  C.)  869 ;  9  Cow.  (N.  T.)  65.  An  agreement 
that  the  lender  shall  receive  a  fixed  sum  for  trouble  and  antici- 
pated loss  in  selling  securities  to  raise  money  to  be  loaned,  ren- 
ders the  loan  usurious.  19  N.  Y.  (Sup.  Ct.)  888.  When  a 
lender  stipulates  for  a  contingent  benefit  beyond  the  legal  rate  of 
interest,  and  has  the  right  to  demand  the  repayment  of  the  prin- 
cipal sum,  with  the  legal  interest  thereon  in  any  event,  the  con- 
tract is  in  violation  of  the  statute  prohibiting  usury,  and  void.  43 
N.  Y.  195.  It  is  usury  to  agree  to  pay  the  lender  the  same  rate 
of  interest  he  has  to  pay  a  third  person,  when  that  exceeds  the 
legal  rate  of  interest.  8  Dev.  (N.  C.)  Law,  48.  It  may  be 
stated  generally,  that  if  the  principal  is  actually  secured,  and  not 
bona  fide  put  at  hazard,  it  amounts  to  a  han^  and  the  taking  of 
more  than  lawful  interest  is  usury.     8  Bar.  &  J.  (Md.)  109. 

It  is  entirely  immaterial  in  what  manner  or  form,  or  under  what 
pretense  usurious  interest  is  taken.  9  Pet.  U.  S.  446  ;  3  Term, 
531 ;  31  Eng.  L.  &.  Eq.  357  ;  2  Edwd.  Ch.  (N.  Y.)  267  ;  2  Mc- 
Cord  Ch.  201 ;  49  Ga.  514.  But  in  reply  to  these  principles  of 
well-established  law,  the  defendants  say  they  are  not  applicable  to 
the  case  at  bar ;  that  they  stand  in  the  position  of  a  party  solicited 
to  make  a  loan,  and  who,  to  procure  the  means  of  so  doing,  must 
spend  time  and  incur  trouble,  &o.  Authority  for  this  position 
may  be  found  in  the  48  Ga.  11 ;  54  Ind.  380  ;  2  Abbott  (N.  Y.) ; 
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and  30  Conn.  175.  The  orator  does  not  seek  here  to  controvert 
the  principle  of  law  thus  established,  nor  to  deprive  the  defend- 
ants of  any  benefit,  so  far  as  they  fall  within  this  rule  of  law  ; 
and  the  master's  report  finds  that  the  defendants  hare  received 
$200  for  their  services  in  raising  for  the  orator  the  money  secured 
by  the  notes  and  mortgage  in  question,  and  which  the  orator  con- 
cedes they  are  entitled  to  retain.  But  the  orator  insists,  that 
when  the  money  had  been  raised,  and  he  had  given  his  notes  there- 
for and  secured  the  same  by  mortgage  upon  his  estate,  that  any 
parol  agreement  to  pay  more  than  the  legal  rate  of  interest  was 
usurious.  In  determining  the  question  of  usury,  the  intention  of 
the  pai*ties  should  govern,  without  reference  to  the  form  of  the 
contract.  27  111.  301 ;  9  Ind.  140 ;  7  Gill  &  J.  (Md.)  44 ;  1  R.  I. 
151;  4  Rand.  (Va.)  406;  7  B.  A  C.  453;  13  Peters,  76;  1' 
Holt's  N.  P.  296 ;  8  Johns.  (N.  Y.)  84 ;  5  Gill  A  J.  23  ;  16 
Md.  11. 

The  defendants  did  not  guarantee  the  orator's  paper,  nor  lend 
their  credit  by  way  of  indorsing  his  obligations.  Nor  were  they 
his  sureties,  nor  agents  ;  but  they  were  interested  in,  and  benefited 
by,  the  usurious  contract.  In  such  a  case  the  law  disregards  all 
pretense  and  sham,  and  deals  with  the  reality.  Poland,  Ch.  J., 
in  Williams  v.  Wilder^  37  Vt.  617. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  Ch.  J.  The  question  presented  by  the  report  is,  what 
amount  should  be  decreed  as  the  sum  due  to  the  defendants  upon 
the  two  notes  executed  by  the  orator  on  the  5th  day  of  June, 
1871.  The  orator  claims  that  upon  the  facts  found  by  the  master 
there  should  be  deducted  from  the  amounts  apparently  due  certain 
sums  paid  by  him  as  usury.  No  claim  is  made  that  any  usury  is 
contained  in  the  note  for  $3,710.  It  is  found  that  the  sum  of 
$121.76  as  extra  interest,  was  included  in  the  note  for  $1,451.92. 
Interest  was  paid  by  the  orator  on  both  of  said  notes  at  the  rate 
of  ten  per  cent,  annually,  to  June  5, 1876  ;  and  the  question  is, 
what  if  any  of  the  interest  so  paid  shall  be  applied  as  payments 
on  said  notes  ?  The  rule  as  to  what  constitutes  usury  within  the 
prohibition  of  the  law  is  comprehensively  stated  by  Judge  Babbett 
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in  Farmer' $  Bank  v.  Burchard,  88  Vt.  p.  870,  to  be  that :  *'  There 
must  be  an  intention,  knowingly  to  contract  for,  or  to  take  usu- 
rious interest ;  for  if  neither  party  intend  it,  but  act  lana  fide 
and  innocently,  the  law  will  not  infer  a  corrupt  agreement.  When, 
indeed,  the  contract  upon  its  face  imports  usury,  as  by  an  express 
reservation  of  more  than  legal  interest,  there  is  no  room  for  pre- 
sumption, for  the  intent  is  apparent.  But  when  the  contract  on 
its  face  is  for  legal  interest  only,  then  it  must  be  proved  that  there 
was  some  corrupt  agreement,  or  device,  or  shift  to  cover  usury." 
The  notes  upon  their  face  do  not  require  the  payment  of  any 
thing  beyond  legal  interest.  Is  it  found  as  to  the  note  for  $8,710, 
that  there  was  any  intention  to  contract  for  the  payment  of  usu- 
rious interest,  or  that  there  was  any  corrupt  agreement,  device  or 
shift  to  cover  usury  ?  In  our  judgment  the  facts  found  by  the 
roaster  refute  any  such  intention  or  agreement.  When  the  defend- 
ants agreed  to  raise  the  money  for  the  orator,  for  which  the  note 
for  $8,710  was  given,  it  was  understood  that  the  defendants  had 
no  money  to  loan — and  that  they  would  be  obliged  to  borrow  it 
upon  such  security  as  they  might  be  able  to  give ;  and  the  orator 
agreed  that  he  would  pay  such  interest,  not  exceeding  ten  per 
cent,  as  the  defendants  might  have  to  pay  for  the  money.  The 
defendants  acted  for  the  orator,  and  at  his  request  in  obtaining 
the  money  for  him,  and  upon  his  assurance  that  he  would  pay 
them,  just  what  they  had  to  pay  as  interest,  and  no  more,  both 
parties  then  understanding  that  more  than  the  legal  rate  would 
have  to  be  paid.  Upon  those  facts  it  cannot  be  found  that  there 
was  an  intention  to  contract  for  usurious  interest.  The  claim  for 
usury  paid  is  based  upon  the  hypothesis,  that  the  party  against 
whom  the  claim  is  made,  has  received  to  his  own  use  more  than 
the  legal  rate  of  interest  which  he  holds  against  equity  and  good 
conscience.  Here  the  money  which  is  shown  to  have  been  paid 
by  the  orator  to  the  defendant,  was  not  paid  for  their  benefit.  It 
was  paid  and  applied  for  the  benefit  and  protection  of  the  orator, 
in  fulfillment  and  discharge  of  his  contract.  It  was  not  held  by 
the  defendants  against  equity  and  good  conscience  ;  for  they  were 
obliged  to  pay  the  same  money  or  the  same  amounts  as  interest  to 
the  parties  of  whom  they  made  the  loan.      It  is  found  that  the 
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defendaDts  since  the  5th  of  June,  1878,  could  have  hired  the 
money  at  six  per  cent. ;  and  the  agreement  of  the  orator  to  pay 
such  interest  as  the  defendants  might  have  to  pay,  must  be  con- 
strued as  requiring  them  to  obtain  the  money  at  as  low  a  rate  of 
interest  as  they  could  by  the  use  of  reasonable  diligence.  Hence, 
it  was  their  duty  to  have  carried  the  loan  at  six  per  cent,  after 
the  &th  of  June,  1878.  And  whatever  was  paid  by  the  orator 
above  that  rate  after  that  time  should  be  applied  as  payment.  It 
was  evidently  the  expectation  of  the  parties  that  the  orator  was 
to  secure  the  defendants  for  the  money  they  might  procure  for 
him.  And  the  giving  of  the  note  and  mortgage  does  not  afifect 
the  question  made  as  to  the  payment  of  usury.  If  the  agreement 
of  the  parties  had  not  any  portion  of  it  been  reduced  to  writing, 
it  would  hiave  stood  for  the  same  legal  consideration  and  adjudi- 
cation that  it  does  now.  It  was  the  right  of  the  orator  to  have 
paid  the  note,  and  thus  have  determined  his  obligation  to  pay 
interest.  It  was  his  duty  to  have  done  so,  or  to  have  notified  the 
defendants  that  he  should  not  pay  the  interest  that  ho  agreed  to 
pay  when  the  loan  was  made.  The  loan  was  carried  by  the  de- 
fendants after  the  time  at  first  intended,  apparently  for  the  accom- 
modation of  the  orator  without  pecuniary  benefit  to  them^— and 
upon  the  understanding  by  them  as  evidenced  by  the  orator's  pay- 
ment of  interest  that  he  intended  to  abide  by  his  agreement. 

It  would  be  gross  injustice  to  allow  the  orator  to  repudiate  that 
agreement  and  permit  him  to  recover  the  money  so  paid.  The 
wise  and  beneficent  laws  that  have  been  enacted  to  protect  the 
borrower  against  the  oppression  and  extortion  of  the  usurer,  were 
not  designed  to  work  out  any  such  result.  And  we  are  not  ac- 
quainted with  any  judicial  construction  that  has  been  given  to 
those  laws  that  compels  us  to  aid  in  any  such  purpose.  The  case 
of  Jackson  v.  Jackson^  51  Yt.  253,  is  in  principle  like  this  ;  and 
what  is  said  by  the  judge  who  drew  up  the  opinion,  is  as  well 
applicable  to  this  case  as  to  that. 

The  master  has  found  that  the  orator  agreed  to  pay  the  defend- 
ants two  per  cent,  per  annum,  upon  the  whole  sum  borrowed  by 
them,  for  and  during  all  the  time  they  should  keep  said  loans 
running,  and  until  the  orator  should  repay  them,  in  addition  to 
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the  interest  they  should  have  to  pay.  This  was  to  be  for  their 
time,  trouble  and  expense,  and  their  credit  and  names,  and  that 
the  two  per  cent,  so  agreed  to  be  paid«  was  a  reasonable  compen- 
sation for  carrying  said  loans.  In  Auriol  et  aL  v.  Thoma^^  2 
Term,  52,  it  was  held  that  extra  charges  made  by  the  indorsers 
of  a  bill  of  exchange,  in  excess  of  the  legal  interest  where  there 
had  been  an  agreement  for  their  payment  were  not  usurious,  and 
might  be  allowed  if  they  were  fair  and  reasonable,  and  not  a  color 
for  usury.  See  also  Lloyd  v.  Williams^  3  Wilson,  261 ;  Hammett  v. 
Zea,  1  B.  &  P.,  153,  and  Cor  stairs  v.  Stein,  4  M.  &  S.  192.  It  will 
be  seen  by  reference  to  the  authorities  cited  on  defendants'  brief, 
and  especially  the  2,  14,  and  30  Conn.,  that  that  is  the  rule 
adopted  by  the  courts  in  this  country.  So  that  there  should  have 
been  found  due  to  the  defendants  on  said  note  on  the  5th  day 
of  June,  1881,  the  sum  of  $5,652.68.  The  note  for  $1,451.92  was 
given  for  a  past  indebtedness  of  the  orator  to  the  defendants  ;  and 
the  sum  of  $121.76  which  was  included  therein  as  extra  interest 
should  be  deducted  ;  and  the  balance  of  $1330.16,  is  subject  to 
the  payment  of  six  per  cent,  interest  annually.  Any  agreement 
for  delay  of  payment  of  that  note  which  required  the  payment  of 
anything  beyond  legal  interest  would  be  usurious.  There  should 
have  been  found  due  to  the  defendants  on  that  note  on  the  5th  day 
of  June,  1881,  $1,286.45,  making  the  sum  of  $6,939.13,  which 
was  due  to  the  defendants  on  said  notes  on  the  5th  day  of  June, 
1881.  It  is  claimed  by  the  defendants  that  the  chancellor's  order 
in  relation  to  costs  was  erroneous.  It  appears  from  the  report 
that  other  matters  besides  the  ascertainment  of  the  sum  due  on 
the  above  notes  was  referred.  And  we  have  no  data  from  which 
we  can  judge  what  proportion  of  the  costs  before  the  master  or 
in  the  Court  of  Chancery  was  incurred  in  the  investigation  of 
matters  connected  with  said  notes. 

The  general  rule  is,  that  the  Supreme  Court  will  not  reverse 
the  order  of  a  chancellor  upon  the  question  of  costs.  And  there 
is  nothing  here  disclosed  that  warrants  a  departure  from  that  rule. 

The  decree  of  the  Court  of  Chancery  is  reversed  with  costs  to 
the  defendants  in  this  court,  and  cause  remanded,  with  directions 
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to  enter  a  decree  for  defendants  in  accordance  with  mandate  sent 
to  that  court. 

The  decree  of  the  Court  of  Chancery  is  rcTersed,  and  cause 
remanded  with  mandate,  that  the  sum  due  to  the  defendants  from 
the  orator  on  the  first  mortgage  named  in  the  decree,  on  the  5th 
day  of  June,  1881,  was  $6,989.18,  (instead  of  94,972.38,')  and  that 
the  orator  be  permitted  to  redeem  upon  the  payment  of  that  sum, 
together  with  the  other  sums  found  due  by  the  chancellor,  with 
interest,  and  $2.25  of  the  master's  fees,  at  such  time  as  may  be  or- 
dered by  the  Court  of  Chancery,  and  on  failure  to  redeem  the 
bill  to  be  disitiissed  with  costs,  and  the  defendants  to  have  judg- 
ment in  the  suits  enjoined  with  costs.  And  if  the  orator  shall 
redeem  as  ordered,  the  injunction  granted  against  the  prosecution 
of  said  suits  is  to  be  made  perpetual,  without  costs  to  either  party. 


ELI  S.  PITKIN  V.  WILLIAM  PARKS. 
2Vov#r.     Parol  Evidence.     Grand  lAet. 


The  plaintiff  lold  and  deeded  his  form  Ifarch  10th,  1S79,  and  the  deed  was  prop- 
erly placed  on  file  for  record;  but  the  town  clerk  neglected  to  record  it.  On 
April  4th,  1879,  the  plaintiff  repurchased  of  his  grantee  the  same  premises; 
and  having  called  upon  the  town  clerk  to  make  the  proper  papers,  he  thereupon 
notified  them  that  the  deed  had  not  been  recorded,  and  that  if  they  should  de- 
stroy it,  the  title  would  stand  as  originally,  and  so  save  the  expense  of  making 
another  deed.  By  agreement  the  deed  was  destroyed.  The  town  clerk  had 
entered  the  conveyance  upon  the  list  of  transfers  for  the  use  of  the  listers;  but 
after  the  destruction  of  the  deed,  he  erased  it  without  the  knowledge  of  the 
plaintiff,  and  the  listers  in  ignorance  of  the  transaction  placed  the  farm  in  the 
grand  list  of  the  plaintiff.  AU  the  parties  acted  it  good  faith.  Hdd,  that  parol 
evidence  was  admissible  to  prove  the  destruction  of  the  deed,  and  its  contents; 
and,  also,  held,  that  the  fton  should  not  have  been  set  in  the  plaintiff's  list,  as 
he  was  not  the  owner  on  the  first  day  of  April 

If  the  transaction  had  been  fraudulent,  and  for  the  purpose  of  avoiding  taxation, 
parol  evidence  would  not  have  been  admissible. 

If  the  parties  had  intended  that  the  destruction  of  the  deed  should  leave  them  as 


802  GENERAL  TERM, 


Pitkin  V.  Parks. 


though  no  deed  had  been  made,  instead  of  revesting  the  title  in  the  plaintiff 
from  the  fourth  of  AprUi  then  the  f^urm  should  have  been  set  in  the  plaintiff's 
list. 
4.    Filing  a  deed  in  the  town  derk't  office  operates  to  give  notice. 

Trial  by  jury,  September  Term,  1880,  Washington  County, 
Rbdfield,  J.  presiding.  Action,  trover ;  plea,  the  general  issue, 
with  notice  that  the  defendant  would  justify  the  conversion  as  col- 
lector, Ac.  The  court,  pro  format  ordered  a  verdict  for  the 
plaintiff ;  and  rendered  judgment  on  the  verdict.  The  case  is 
stated  in  the  opinion. 

J.  P.  Lamsofiy  for  the  defendant. 

If  it  was  understood  that  Pitkin  was  to  pay  the  taxes,  then 
this  suit  cannot  be  sustained ;  and  that  question  should  have  been 
submitted  to  the  jury.  6  Vt.  191 ;  Jones  v.  Booth,  10  Vt  268 ; 
11  lb.  621 ;  35  lb.  77  ;  46  lb.  458 ;  48  lb.  858.  If  this  farm 
was  not  set  to  the  right  person  in  the  list  of  1879,  it  was  through 
the  act  of  the  plaintiff,  and  he  should  now  be  estopped.  17  Vt. 
449;  85  lb.  205;  45  lb.  137;  26  lb.  373;  43  lb.  807;  47 
lb.  368. 

Clarence  H.  Pitkiny  for  the  plaintiff. 

The  plaintiff,  on  the  1st  day  of  April,  1879,  was  not  the  owner 
or  possessor  of  the  farm.  It,  therefore,  should  not  have  been 
set  in  his  list.  HurUert  v.  flVeen,  41  Vt.  490  ;  16  lb.  574  ;  21 
lb.  441 ;  Gen.  Sts.,  c.  88,  s.  9  ;  41  Vt.  1 ;  6  Vt.  532.  Lamber- 
berton  was  owner.  The  deed  was  on  file  for  record ;  and  that 
was  tantamount  to  a  record.     Bigehto  v.  Topliff,  25  Vt.  273. 

The  destruction  of  the  deed,  April  4,  did  not  so  re-vest  the  title 
as  to  affect  any  rights  or  liabilities  in  relation  to  the  farm  which 
had  then  accrued  between  either  party  to  the  deed  and  third 
parties.  BoUford  v.  Morehouse^  4  Conn.  550  ;  Marshall  v.  Fisk, 
6  Mass.  24. 

The  opinion  of  the  court  was  delivered  by 
Boss,  J.    The  County  Court  ordered  a  verdict  for  the  plain- 
tiff.   This  was  error  if  there  was  evidence  in  the  case  tending  to 
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defeat  the  plaintiff's  right  of  recoverj,  inasmuch  as  the  defendant 
would  have  the  right  to  go  to  the  jurj  upon  the  effect  and  weight 
to  be  given  to  such  testimony.  The  question  in  contention  is 
whether  a  certain  farm  in  Marshfield  was  properly  set  to  the 
plaintiff  in  the  grand  list  of  1879. 

On  the  trial  it  appeared  that  the  record  title  of  the  farm,  as 
shown  by  the  town  records,  stood  in  the  plaintiff  April  1,  1879. 
The  plaintiff  was  allowed  to  show  by  parol  testimony,  against  the 
exception  of  the  defendant,  who  was  a  legal  collector  of  taxes 
and  had  legally  proceeded  in  the  collection  of  the  tax  sought  to 
be  recovered  back,  that  on  the  10th  day  of  March,  1879,  he  sold 
and  conveyed  the  farm  in  question  to  Mr.  Lamborton,  and 
that  the  deed  was  properly  placed  on  file  for  record  in  the  town 
clerk's  oflBce.  The  title  remained  in  this  way  until  April  4, 1879, 
with  Mr.  Lamberton  in  possession  of  the  premises.  On  the  last 
named  day,  he  repurchased  the  farm  of  Mr.  L;»mberton,  and  they 
went  to  the  town  clerk's  oflBce  to  have  the  town  clerk  make 
papers  reconveying  the  farm  to  the  plaintiff.  The  town  clerk  told 
them  that  he  had  not  spread  the  deed  from  the  plaintiff  to  Lam- 
berton upon  the  record,  and  suggested,  that  they  could  take  that 
deed  from  his  files  and  destroy  it,  and  destroy  the  other  papers 
relating  to  that  trade  and  conveyance,  and  thereby  save  the  ex- 
pense and  necessity  of  making  a  deed  of  reconveyance ;  and  it 
was  so  done.  These  were  honest,  bona  fide  transactions  on  the 
part  of  all  parties  thereto,  and  had,  and  done,  without  any 
fraudulent  intent  whatever.  The  town  clerk,  before  the  destruc- 
tion of  the  deed,  had  entered  the  conveyance  from  the  plaintiff  to 
Lamberton  upon  the  list  of  transfers  of  real  estate,  which  he  was 
required  to  furnish  for  the  use  of  the  listers.  After  its  destruction, 
without  the  knowledge  of  the  plaintiff,  the  town  clerk,  supposing 
the  title  was  left  as  though  no  conveyance  of  the  farm  had  been 
made,  erased  the  conveyance  from  the  list  of  transfers  of  real 
estate,  and  for  that  reason  the  knowledge  of  the  conveyance  did 
not  reach  the  listers ;  and  they,  acting  honestly,  and  in  good  faith, 
placed  the  farm  in  the  grand  list  to  the  plaintiff.  About  these, 
the  substantial  facts  in  the  case,  there  was  no  contradiction,  or  con- 
flict in  the  testimony. 
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The  law  requires  real  estate  for  the  purposes  of  taxation  to  be 
set  in  the  grand  list,  to  ^^  the  owner  or  possessor  "  on  the  first 
day  of  April  of  each  year.  Lamberton  was  both  the  owner  and 
possessor  of  the  farm  on  April  first,  1879.  .To  him  alone,  if  the 
fact  of  such  ownership  and  possession  can  be  shown  by  parol 
testimony,  could  it  be  legally  set  in  the  list  for  that  year.  The 
deed  from  the  plaintifT  to  him  operated  to  convey  the  title  ;  and, 
being  filed  for  record  in  the  town  clerk's  office,  for  all  purposes 
of  notice  of  a  change  in  the  title,  was  as  effectual  as  if  actually 
spread  upon  the  land  records  of  the  town.  The  withdrawal  of 
that  deed  from  the  files  of  the  town  derk,  and  its  destruction  by 
the  parties  thereto,  did  not  operate  to  make  roid  the  con- 
veyance of  the  title  to  the  farm  which  had  already  been  effected 
by  it,  neither  did  it  operate  to  revest  its  title  in  the  plaintiff.  Its 
destruction,  with  the  consent  and  approval  of  Lamberton,  placed 
him  in  such  relation  to  the  title  to  the  £%rm,  as  regards  the  plain- 
tiff, that  he  could  not  be  allowed  to  set  up  and  rely  upon  the  deed 
as  conferring  title  upon  him.  It  would  have  no  such  effect  upon 
intervening  purchasers  or  incumbrancers. 

The  defendant  contends,  that  inasmuch  as  the  plaintiff  consented 
to,  and  was  a  party  to,  the  destruction  of  the  deed,  that  he  can- 
not now  be  allowed  to  prove  its  existence  by  parol,  and  set  it  up 
to  defeat  the  right  to  set  the  farm  in  the  grand  list  to  him  for  that 
year.  If  the  conveyance  to  Lamberton,  and  the  voluntary  de- 
struction of  the  evidence  of  it,  were  made  and  done,  with  the 
fraudulent  intent  and  purpose,  to  enable  the  platntiff  to  avoid 
taxation  on  the  farm  for  that  year,  this  contention  would  be  main-  ^ 
tained.  A  party  will  not  be  allowed  to  set  up  his  own  fraud,  to 
defeat  a  right.  He  will  not  be  allowed  to  reproduce  by  parol 
testimony,  written  evidence,  documents,  or  deeds,  which  he  has 
voluntarily  destroyed  for  the  purpose  of  suppressing  them  as 
evidence,  nor  against  a  party  who  would  be  defrauded  by  such 
reproduction. 

It  is  on  the  latter  ground  that  Lamberton  would  not  be  allowed 
to  show  the  existence  and  contents  of  the  deed  by  parol,  as  against 
the  plaintifi^s  right  to  the  farm.  But  where  the  destruction  of  a 
written  document  is  by  mischance,  or  is  voluntarily  and  purposely 
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made,  for  an  honest  purpose,  a  party  to  its  destraction  is  not 
precluded  from  proving  its  existence,  contents  and  destruction  by 
parol  testimony.  The  reproduction  by  parol  testimony  of  a  writ- 
ten instrument  voluntarily  destroyed,  may  be  shown  by  the  party 
destroying  it,  whenever  and  wherever  such  reproduction  will  not 
operate  to  effectuate  a  fraudulent,  dishonest  or  unintended  pur- 
pose. These  principles  are  elementary.  The  application  of  these 
principles,  does  not  forbid  the  plaintiff  from  showing  by  parol  ^testi- 
mony that  the  title  and  possession  of  the  farm  were  honestly  and 
legally  in  Lamberton  April  1, 1879.  All  the  testimony  tended  to 
show  that  the  deed  from  the  plaintiff  to  him  was  destroyed  for 
the  honest  purpose  of  revesting  the  title  to  the  farm  in  the  plain- 
tiff, and  on  the  supposition  it  would  have  that  effect,  and  thereby 
save  the  expense  of  recording  and  making  further  deeds.  That 
the  town  clerk  mistakenly,  and  without  the  knowledge,  or  consent 
of  the  plaintiff,  supposed  that  the  destruction  of  the  deed  to  Lam- 
berton left  the  title  as  though  that  deed  had  never  been  executed 
and  delivered,  and  for  that  reason,  erased  that  conveyance  from 
the  list  of  transfers  of  real  estate  which  he  furnished  to  the  listers, 
cannot  affect  the  plaintiff's  right  to  show  the  real  state  of  the  title 
April  1,1879.  The  plaintiff  was  in  no  proper  sense  the  cause  of 
the  failure  of  the  listers  to  receive  from  the  town  clerk  the  requi- 
site information  of  the  state  of  the  title  April  1, 1879. 

The  defendant  further  contends  that  the  parol  evidence  of  the 
existence,  contents  and  destruction  of  the  deed  to  Lamberton,  if 
admissible,  tended  to  show  that  it  was  the  intention  of  the  plain- 
tiff and  Lamberton,  by  destroying  the  deed,  to  place  the  title  to 
the  farm  just  as  it  would  have  stood,  if  that  deed  had  never  been  ex- 
ecuted ;  and  that  it  was  error  in  withdrawing  this  question  from 
the  consideration  of  the  jury.  Doubtless  such  effect  should 
be  given  to  the  destruction  of  that  deed  as  was  intended  by 
the  parties  thereto.  If  they  really  intended  to  have  the  title 
to  stand  just  as  though  the  deed  had  never  had  an  exist- 
ence, the  plaintiff  should  be  held  to  such  intention,  and  not 
be  allowed  to  set  the  deed  up  against  the  right  of  the  town  to  set 
the  farm  in  the  grand  list  to  him.  We  do  not  think  the  testimony 
tended  to  show  any  such  intention  of  the  parties  to  the  destruction 
20 
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of  the  deed.  It  only  tended  to  show,  that  they  supposed  and  in- 
tended, that  the  destruction  of  the  deed' would  operate  to  revest 
the  title  in  the  plaintifif  from  that  date,  April  1, 1879. 

The  result  is,  we  find  no  error  in  the  action  and  judgment  of 
the  County  Court,  and  that  judgment  is  affirmed. 


LEONARD  PENNIMAN  v.  TOWN  OF  ST.  JOHNSBURY. 
Highway^  Alteration  of. 

1.  The  trustees  of  aD  incorporated  village  raised  the  grade  of  the  highway  In  front 

of  the  petitioner's  premises  by  fiUing  with  gravel.  The  selectmen  of  the  town 
had  nothing  to  do  with  the  flUing,  thongh  they  knew  that  it  was  being  made. 
There  was  no  survey  and  no  record  of  the  alteration.  The  County  Court  has 
no  power  to  appoint  commissioners  to  appraise  the  damages. 

2.  R.  L.,  BS.  2914,  2916,  291S,  2940— altering  highway,— construed. 

Heard  at  the  June  Term,  1881,  Caledonia  County,  Church, 
Assistant  Judge,  presiding.  Petition  for  the  appointment  of  com- 
missioners to  appraise  the  damages  caused  by  the  alteration  of  a 
highway.  Petition  dismissed.  The  faots  are  sufficiently  stated 
in  the  opinion,  except  the  following : 

Penniman  is  the  owner  of  a  house  and  lot  on  the  east  side  of 
Main  street,  in  the  incorporated  village  of  St.  Johnsbury.  This 
house  has  been  built  for  thirty  years  or  more  and  the  street  afore- 
said has  been  graded  and  traveled  for  fifty  years  or  more,  and 
the  grade  of  the  street  has  remained  the  same  since  the  petitioner's 
house  was  built  up  to  the  time  hereinafter  referred  to,  except 
occasional  fills  to  raise  the  grade  a  little  from  year  to  year  to 
repair  the  road. 

In  the  summer  of  1880  the  trustees  of  St.  Johnsbury  village, 
in  accordance  with  a  petition  to  them  directed,  signed  by  certain 
real  estate  owners  of  St.  Johnsbury,  changed  the  grade  of  said 
Main  street  opposite  the  petitioner's  building,  by  filling  in  about 
forty-two  inches  of  dirt  and  gravel.  This  work  was  finished  in 
August,  1880,  and    was  done    by  the  highway  surveyor  ap- 
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pointed  by  said  trustees  under  the  Tillage  charter.  In  making 
this  fill  the  slope  of  the  surface  was  changed  so  that  some  of  the 
surface  water  that  used  to  run  into  a  sewer  opening  on  the  west 
side  of  Main  street,  now  runs  on  to  the  premises  of  the  petitioner, 
and  once  since  the  grading  the  water  has  washed  out  the  dirt  in 
front  of  the  building  of  the  petitioner.  The  tenants  of  the  peti- 
tioner, since  the  grading  aforesaid,  have  been  obliged  to  go  down 
some  three  feet  to  enter  the  doors  of  their  tenements ;  and  the 
petitioner  claims  that  his  real  estate  is  greatly  injured,  viz.,  from 
$250  to  $500. 

The  petitioner  also  claims  that  the  trustees  filled  in  upon  land 
that  belongs  to  him  while  doing  this  grading. 

Eluha  May  J  for  the  petitioner. 

The  petitioner  could  not  proceed  against  the  village.  29  Yt. 
254  ;  41  Yt.  681.  The  statute  impliedly,  if  not  in  terms,  gives 
the  right  contended  for.  Oen.  Hts.,  c.  24,  ss.  44,  66  ;  B.  L.,  s. 
297 ;  33  Yt.  311 ;  23  Yt.  361 ;  34  Ohio  St.  328 ;  Cooley  on 
Torts,  p.  410  ;  19  Mich.  133  ;  Sedgw.  Stat.  Law,  p.  454. 

JBelden  ^  Ide^  for  the  defendant. 

No  record  of  the  proceedings  was  made.  The  village  charter, 
sec.  4,  requires  the  trustees  to  record  their  proceedings  in  such  case 
in  the  town  clerk's  oflBce,  in  the  same  manner  that  selectmen  are 
required  to  do  when  changes  are  made  by  them.  Until  such  rec- 
ord is  caused  to  be  made  by  selectmen,  the  highway  as  newly 
established  or  altered,  as  the  case  may  be,  is  not  under  the  control 
of  the  town,  and  the  land  owner  may  still  continue  to  occupy  it 
and  may  keep  the  public  off.  8  Yt.  500  ;  11  lb.  600 ;  14  lb.  279 ; 
19  lb.  455 ;  Oen.  Sts.,  ss.  20,  28,  80;  23  lb.  38 ;  22  lb.  114. 
If  the  officers  have  neglected  their  duty  in  not  causing  a  record 
to  be  made,  the  petitioner's  remedy  is  an  action  against  them  for 
such  neglect.    Emer%an  v.  Beading^  14  Yt.  279. 

The  opinion  of  the  court  was  delivered  by 

BoTCB,  Ch.  J.  The  petition  alleges  that  in  August,  1880,  the 
authorities  of  St.  Johnsbury  village  and  the  selectmen  of  the 
town  of  St.  Johnsbury  altered  a  certain  highway  in  St.  Johnsbury 
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through  and  over  lands  then  owned  by  the  petitioner  ;  that  thereby 
his  property  was  greatly  damaged  and  injured ;  that  the  authori- 
ties of  said  village  and  said  selectmen  did  not  assess  any  damage 
to  him  on  account  of  the  making  of  said  alteration,  and  prays 
for  the  appointment  of  commissioners  to  appraise  his  damages. 

It  appears  by  the  agreed  statement  of  facts  that  the  only  alter- 
ation of  the  highway  that  was  made,  was  by  raising  the  grade 
across  the  premises  of  the  petitioner,  and  that  the  damages  that 
he  sustained  were  consequent  upon  such  raising  of  the  grade ; 
that  the  selectmen  of  St.  Johnsbury  were  not  consulted,  and  never 
took  any  action  in  relation  to  the  matter  of  changing  said  grade, 
although  they  knew  it  was  being  done,  and  did  nothing  about  it ; 
that  no  survey  or  record  of  said  change  of  grade  was  ever 
made  in  the  town  clerk^s  ofiBce  ;  that  what  was  done  in  the  chang- 
ing the  grade  was  done  by,  or  under  the  direction  of,  the  trustcjos 
of  the  village  of  St.  Johnsbury ;  and  said  village  paid  the  expense 
of  doing  it. 

Had  the  County  Court  jurisdiction  to  appoint  commissioners  to 
ascertain  and  report  the  amount  of  damages  that  the  petitioner 
sustained,  upon  the  foregoing  statement  of  facts  ?  The  power  of 
the  court  to  appoint  commissioners  is  conferred  by  the  statutes  of 
the  State  ;  no  such  right  exists  at  common  law.  It  is  provided 
by  sec.  2914,  R.  L.,  that  the  selectmen  may  alter  highways;  and 
by  sec.  2916,  that  where  highways  have  been  laid  out  of  less  width 
than  the  law  or  public  convenience  requires,  that  they  may  lay 
them  out  and  open  them  wider.  By  sec.  2918  they  are  required, 
when  a  highway  has  been  laid  out  or  altered  by  them,  to  cause  a 
survey  thereof  to  be  made ;  and  by  sec.  2924  to  return  such  sur- 
vey to  the  town  clerk's  oflBcc  to  be  kept  on  file  therein  ;  and  their 
order  laying  out  or  altering  a  highway,  with  the  survey,  is  required 
to  be  recorded  by  the  clerk. 

Until  all  those  requirements  are  observed  there  can  be  no  high- 
way laid  out  or  altered,  through  the  agency  of  the  selectmen,  so 
as  to  divest  the  land-owner  of  his  right  of  control  and  possession, 
or  that  will  obligate  the  town  to  pay  him  for  damages  sustained. 

If  the  County  Court  had  any  power  to  appoint  commissioners, 
it  must  be  by  virtue  of  sec.  2940,  R.  L.    That  gives  the  court 
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power  to  appoint  where  a  road  has  been  altered  by  selectmen. 
The  exhibition  of  passive  indifference  by  the  selectmen  while  the 
grade  was  being  changed  falls  far  short  of  effecting  such  a  legal 
alteration  of  the  highway  as  would  be  binding  upon  the  town. 

It  is  unnecessary  in  disposing  of  the  motion  to  dismiss  to  de- 
cide whether  such  a  change  in  the  grade  as  was  made  would 
entitle  the  land-^owner  to  additional  compensation  or  not.  If  such 
change  would  be  regarded  as  an  alteration  there  was  no  such  al- 
teration made  by  the  selectmen  as  gives  the  petitioner  the  right 
to  demand  the  appointment  of  commissioners. 

We  have  thought  it  was  for  the  interest  of  the  parties  that  this 
case  should  be  considered  and  disposed  of  upon  its  merits.  Hence 
we  have  not  given  any  attention  to  the  other  questions  that  were 
raised  by  the  motion.  The  damage  which  the  petitioner  has  sus- 
tained as  the  result  of  raising  the  grade,  has  been  urged  as  a 
reason  why  the  court  should  have  entertained  and  granted  the 
prayer  of  the  petition.  Where  the  court  have  no  doubt  as  to  the 
law  such  considerations  are  not  to  be  weighed.  It  is  the  duty  of 
the  court  to  declare,  and  not  make  the  law.  If  there  is  a  defect 
in  the  law,  it  is  not  for  the  court  to  supply  the  defect ;  or  to  sup- 
ply an  omission  in  a  statute,  by  judicial  legislation  under  the 
pretence  of  construction. 

The  judgment  is  affirmed. 
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H.  G.   DAY  V.  E.  S.  PEASLEY. 
Lister.     Grand  List.     Selectmen^  Appeal  from  Listers  to. 

1.  The  plaintiff  had  purchased  9800  worth  of  goods  in  Boston,  and  had  them  in  his 

possession,  in  this  State,  on  the  flist  day  of  April,  and  for  which  he  was  in- 
debted. The  listers  did  not  allow  the  $800  debt  in  offset ;  but  did  not  include 
the  goods  in  making  his  list.  He  then  appealed  to  the  selectmen,  and  they 
affirmed  the  decision  of  the  listers.  The  action  of  the  listers  is  held  valid  ;  and 
the  decision  of  the  selectmen,  final. 

2.  The  grand  list  was  legal,  though  the  oath  of  the  listers  had  not  been  recorded  ; 

and,  though,  it  did  not  appear  that  the  selectmen,  who  assessed  and  certified 
the  tax,  had  been  sworn. 

3.  Act  of  1872,  No  58,— oath  of  listers— construed. 

4.  R.  L.  ss.  267,  270,— all  personal  estate  must  be  set  in  the  list,  &c,  construed. 

Heard  by  the .  court  at  the  December  Term,  1880,  Orange 
County,  Powers,  J.,  presiding.  Action,  trespass ;  pleas  and 
notice  of  justification,  setting  out  that  the  defendant  was  constable 
and  collector  of  the  town  of  Bradford,  and  that  the  defendant 
took  the  carriage  in  question  by  virtue  of  a  tax  warrant.  Judg- 
ment was  rendered  for  the  defendant  The  case  is  stated  in  the 
opinion. 

Famham  ^  Chamherliny  for  the  plaintiflF. 

By  the  act  of  1872,  No.  58,  p.  95,  the  oath  of  the  listers  should 
have  been  recorded.  Gen.  St.  c.  15,  s.  16 ;  Ayers  v.  MouUon 
51  Vt.  115 ;  Cardegan  v.  Page,  6  N.  H.  182  ;  Gibson  v.  Bailey^ 
9  N.  H.  168 ;  Cass  v.  Bellows,  81  N.  H.  508  ;  Cobum  v.  Mlis, 
5  Mass.  427  ;   Wells  et  al.  v.  Batelle,  11  Mass.  477. 

The  selectmen  should  have  been  sworn.  Const,  of  Vt.  c.  2,  s. 
29  ;  Courser  v.  Powers,  84  Vt.  517  ;  Houston  v.  Russell,  52  Vt. 
110 ;  Conn.  Const,  art.  10,  s.  1 ;  5  Conn.  278 ;  Const,  of  Md.  art. 
1,  s.  4 ;    Thomas  v.  Owens,  4  Md.  186. 

The  debt  was  due  in  Vermont,  and  here  the  plaintiflP  was  enti- 
tled to  have  the  only  benefit  that  a  just  debt  can  give  any  man. 
State  V.  Flavell,  24  N.  J.  L.  370 ;  State  v.  Williamson,  88  N.  J. 
L.  77  ;  Hewes  v.  Ries,  58  Cal.  255. 
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J,   W.  BaweU  and  J.  H.  Watson^  for  the  defendant. 

The  grand  list  was  regnlar  and  valid.  Wihon  v.  Seavey^  38 
Yi.  221 ;  Maeomher  v.  Center,  44  Vt.  287.  The  listers  were 
sworn,  as  required  by  St.  1872,  No.  58.  The  statute  does  not 
require  the  oath  to  be  recorded  before  listers  enter  upon  the  per- 
fonnance  of  their  duties.  Ayer%  v.  Moulton,  51  Yt.  115,  is  not  to  the 
contrary.  Slade's  Sts.  411,  s.  10 ;  Andrews  v.  Cha$e,bYi,  409, 
414.  The  decision  of  the  selectmen  was  final.  Gten.  St  c.  83, 
s.  28.  They  had  jurisdiction  of  the  person  and  subject-matter. 
48  N.  T.  98,  518 ;  58N.  T.  49;  14Wal.  613;  24  Vt.  13  ;  3 
Denio,  117.  They  need  not  be  sworn.  37  Vt.  210.  In  effect  the 
plaintiff's  indebtedness  was  deducted  from  his  list. 

The  opinion  of  the  court  was  delivered  by 

RoTCB,  Ch.  J.  This  was  an  action  of  trespass  brought  to 
recover  for  the  value  of  a  covered  carriage.  The  defendant  jus- 
tified as  constable  and  collector  of  taxes  under  tax  warrants,  duly 
and  legally  issued  against  the  plaintiff  for  a  state,  county  and 
town  tax.  It  was  admitted  that  the  defendant  was,  at  the  time 
of  the  taking  of  the  property  sought  to  be  recovered  for,  a  legal 
constable  and  collector  of  taxes  ;  that  a  tax  of  one  hundred  cents 
on  the  dollar,  was  voted  by  the  town  of  Bradford  at  the  March 
meeting  held  in  1878  ;  that  the  selectmen,  listers  and  town  clerk 
of  that  town  for  the  year  1878,  were  duly  elected,  and  that  the 
plaintiff  on  the  Ist  day  of  April,  1878,  was  and  ever  since  has 
been  a  resident  and  ratable  tax  payer  of  said  town. 

It  appeared  that  the  plaintiff  in  December,  1877,  purchased 
S800  worth  of  goods  in  Boston,  for  which  he  was  indebted  on  said 
1st  day  of  April,  and  that  shortly  thereafter  he  ordered  said 
goods  shipped  to  Bradford.  No  claim  was  made  by  the  plaintiff 
that  the  goods  so  owned  by  him  were  taxed  in  Boston,  .or  else- 
where out  of  Vermont.  The  listers  declined  to  allow  the  debt 
which  he  was  owing  for  said  goods  as  an  offset,  and  did  not  in- 
clude said  goods  in  making  his  list ;  and  upon  an  appeal  taken  by 
the  plaintiff  to  the  selectmen,  the  action  of  the  listers  was  by 
them  affirmed.  The  plaintiff  now  claims  that  the  refusal  of  the 
listers  to  allow  said  offset  invalidates  the  list  so  that  the  collector 
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cannot  justify  under  his  warrant.  Bj  ss.  267  and  270,  R.  L.,  all 
personal  estate  except  such  as  is  owned  bj  inhabitants  of  this 
State,  situated  and  taxed  in  another  State,  is  required  to  be  set  in 
the  list,  so  that  the  listers,  in  neglecting  to  set  said  goods  in  the 
list  did  virtually  allow  the  offset  claimed.  The  goods  not  being 
set  in  the  list,  the  plaintiff  had  no  right  to  have  the  amount  in 
which  ho  was  indebted  for  them  allowed  as  an  offset.  A  large 
discretion  is  necessarily  vested  in  the  listers  in  the  ascertainment 
of  such  debts  owing  from  the  person  listed  as  should  be  allowed 
as  an  offset ;  and  it  is  expressly  provided  that  the  decision  of  the 
selectmen,  upon  an  appeal  by  the  party  claiming  to  be  injured  by 
the  action  of  the  listers,  shall  be  final.  So,  upon  both  grounds, 
the  list  was  not,  upon  the  facts  appearing  in  the  exceptions,  invali- 
dated so  that  the  officer  could  not  justify  under  his  warrant. 

The  grand  list,  when  offered  as  evidence,  was  objected  to  upon 
the  ground  that  the  oath  which  the  listers  by  the  act  of  1872  were 
required  to  take,  had  not  been  recorded  as  required  by  the  same 
act.  While  it  is  true,  as  was  held  in  Atfers  v.  Moulton^  51  Yt. 
115,  that  the  taking  of  said  oath  is  an  indispensable  requisite  to 
the  qualification  of  the  listers,  it  has  never  been  held  that  the  re- 
cording of  the  oath  was  essential.  The  object  in  requiring  a 
record  of  the  oath  to  be  made,  is  that  there  may  be  record  evi- 
dence of  the  fact,  and  most,  if  not  all  of  the  cases  that  have  been 
relied  on  by  the  plaintiff  upon  this  point,  are  cases  where  the  suf- 
ficiency of  the  record  as  evidence  of  the  fact  has  been  in  question. 

It  being  conceded  that  the  listers  were  sworn,  it  was  not  neces- 
sary to  show  that  the  oath  taken  by  them  was  recorded.  It  was 
no  part  of  their  duty  to  procure  such  record  to  be  made. 

It  was  also  claimed  that,  it  not  appearing  affirmatively  that  the 
selectmen  who  assessed  and  certified  the  tax  had  taken  any  oath 
of  office,  their  acts  were  void.  In  Leamington  v.  Blodgett^  87 
Yt.  210,  it  was  decided  that  no  such  oath  was  required,  and  we 
see  no  occasion  or  reason  for  reversing  that  decision.  The  other 
exceptions  taken  have  not  been  insisted  upon  in  argument,  and 
the  judgment  is  affirmed. 
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MABIA  N.  GRAVES  AND  Others  v.  CHANDLER  WAKEFIELD. 
Ante-Nuptial  Agreement. 

1.  When  a  husband,  under  the  statute,  is  entitled  to  a  portion  of  his  deceased  wife's 

estate,  unices  debarred  by  an  ante-nnptia]  agreement,  it  is  incumbent  upon  her 
heirs  to  show  that  such  agreement  existed  and  was  in  force  at  the  time  of  her 
decease,  to  prevent  his  taking  according  to  the  statute. 

2.  Though  it  may  be  a  presumption  that  the  ante-nuptial  agreement  now  exists  be- 

cause it  once  existed,  yet  this  may  be  overcome  by  the  fact  tliat  no  such  agree- 
ment was  ever  found  among  the  wife's  papers. 

3.  The  exceptions  do  not  show  that  the  court  below  presumed  that  the  ante-duptial 

agreement  existed;  and  the  Supreme  Court  have  no  power  to  presume  it 

4.  A  married  woman  has  the  power  to  surrender  an  ante-nuptial  agreement  to  her 

husband  to  be  cancelled. 
6.  A  witness  testified  that  he  made  and  the  parties  executed  an  ante-nuptial  agree- 
ment.   The  court  below  did  not  find  whether  this  was  true  or  not;  but  the  Su- 
preme Court,  under  the  circumstances,  disposed  of  the  case  as  if  found  true. 

6.  In  this  case  the  husband  takes  from  the  wife's  estate  according  to  the  statute  in 

force  at  the  time  of  her  decease,  and  not  the  one  in  force  at  the  time  of  her 
marriage. 

7.  It  is  intimated  that  the  equity  jurisdiction  of  the  Probate  Court  is  too  limited  to 

give  effect  to  such  an  ante-nuptial  agreement  as  was  claimed. 

Appeal  from  the  order  of  distribution  of  the  Probate  Court  for 
the  district  of  Marlboro,  of  the  residue  of  the  estate  of  Lucretia 
Wakefield.  The  Probate  Court  ordered  and  decreed  that  this 
residue,  $1,600,  be  paid  to  the  defendant. 

Heard  at  the  September  Term,  1880,  Windham  County,  Yba- 
ZET,  J.,  presiding.  Trial  by  court ;  and  the  decree  of  the  Pro- 
bate Court  was  affirmed.  The  said  Lucretia's  will  was  duly  proved ; 
and  her  estate  distributed  except  this  amount.  The  plaintiffs  are 
her  heirs-at-law ;  and  the  defendant  was  her  husband.  The  de- 
fendant and  testatrix  were  married  August  18, 1869.  It  was  the 
second  marriage  of  each.  The  other  facts  are  sufficiently  stated 
in  the  opinion. 

B.  W.  Clarke  and  Easkina  ^  Q-oodnow^  for  the  plaintiffs. 
The  plaintiffs  insist  that  the  ante-nuptial  contract,  having  been 
executed  in  1869,  was  made  and  executed  by  the  parties  thereto 
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with  reference  to  the  then  existing  law  as  to  the  distribation  of 
estates,  and  that  it  ecoverns  in  this  case.  Gen.  Sts.  a  55,  s.  56 ; 
Jacobs  V.  Jacobs,  42  Iowa,  600. 

Ante-nnptial  contracts  have  ever  been  upheld  by  the  courts. 
Hathaway  v.  Hathaway,  46  7t.  284 ;  Brayt.  238 ;  39  Vt.  319 ; 
43  Vt.  224 ;  44  Vt.  555.  The  Act  of  1870,  No.  31,  cannot  ap- 
ply to,  nor  control  this  residue  without  impairing  the  obliga- 
tion of  this  ante-nuptial  contract.  1  Aik.  257  ;  14  Curtis' 
Rep.  628 ;  15  Curtis'  Rep.  228 ;  3  How.  307  ;  6  Otto,  596. 
But  if  the  Act  of  1870  applies,  then  the  defendant  being  the  second 
husband,  takes  only  as  a  second  wife  would  under  the  Gen.  St.  c. 
55,  s.  6. 

Davenport  ^  Eddy  and  A.  Stoddard,  for  the  defendant. 

By  force  of  this  statute,  Chandler  Wakefield,  as  husband,  takes 
by  inheritance.  He  is  *^  entitled  to  the  whole  of  her  estate  for- 
ever," of  which  she  died  intestate,  because  that  estate  is  less  than 
92,000.  It  was  his  by  operation  of  law,  and  it  was  the  duty  of 
the  Probate  Court  to  make  effectual  the  provisions  of  the  law,  by 
passing  the  judgment  and  decree  appealed  from.  He  does  not  ac- 
quire title  by  force  of  the  decree.  He  had  that  before.  He 
takes  by  descent  and  inheritance,  just  as  other  heirs  take  under 
our  statute.  Sawyer  v.  Sawyer^s  Heirs,  28  Vt.  249  ;  Johnson  v. 
Johnson,  41  Vt.  467  ;  Frost  v.  Frost,  40  Vt.  625. 

If  defendant  has  made  any  agreement,  now  in  force,  which 
makes  it  unjust  or  inequitable,  that  he  should  take  as  surviving 
husband,  under  our  statute  of  distribution,  plaintiffs  should  bring 
"their  bill  in  equity  to  the  court  which  has  jurisdiction  to  grant  re- 
lief, and  enforce  that  agreement.  2  Story  Equity,  s.  983,  et 
seq,;  Reeves  Dom.  Rel.,  163  and  notes  ;  Schouler  Dom.  Rel.  263  ; 
Pinney  v.  Fellows,  15  Vt.  525  ;  Porter  v.  Bank  of  Rutland,  19 
Vt.  410 ;  Bruce  v.  Thompson,  26  Vt.  741 ;  Barron  v.  Barron, 
24  Vt.  375.  The  wife  had  power  to  destroy  the  paper,  to  surren- 
der the  contract.  43  Vt.  224  ;  47  lb.  50  ;  51  lb.  20  ;  50  Conn. 
146. 

The  opinion  of  the  court  was  delivered  by 
Ross,  J.    It  is  not  contended  that  the  decree  of  the  Probate 
Court  in  distributing  the  residue  of  the  estate  of  the  testate,  Lu- 
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cretia  Wakefield,  was  erroneous,  if  unaffected  by  the  claimed 
ante-nuptial  contract  between  her  and  the  defendant. 

(George  Howe,  Esq.,  testified  that  he  wrote  an  ante-nuptial  con- 
tract for  the  parties,  a  short  time  before  their  marriage,  which 
was  duly  executed  and  taken  away  by  them.  By  its  terms,  "  nei- 
ther of  the  parties  was  to  have  anything  to  do  with  the  property 
of  the  other ;  but  that  the  same  should  go  to  their  respective 
heirs,  at  the  decease  of  each  respectively."  The  County  Court 
by  whom  the  case  was  tried,  has  not  found  whether  this  testimony 
was  true.  Without  such  finding  no  error  can  be  legally  predica- 
cated  of  its  judgment  sustaining  the  decree  of  the  Probate  Court 
It  is  perhaps  fair  to  presume,  that  the  County  Court  did  find  this 
testimony  to  be  true.  The  counsel  on  both  sides,  in  argument, 
have  treated  the  case  on  the  assumption  that  the  County  Court 
found  the  facts  to  be  as  this  witness  testified.  This  court  have 
therefore  treated  that  portion  of  the  exceptions  which  details  the 
testimony  of  this  witness  as  though  it  were  a  statement  of  facts 
found  by  the  County  Court.  The  exceptions  further  state,  that 
the  executor  took  possession  of  the  testator's  estate,  ''  including 
her  papers  "  ;  but  that  the  ante-nuptial  agreement  was  not  among 
them,  and  could  not  be,  and  has  not  been  found.  There  is  no 
statement  of  a  finding  by  the  County  Court,  whether  the  ante-nup- 
tial agreement  was,  or  was  not,  in  existence,  and  in  force,  at  the 
decease  of  the  testate.  To  maintain  their  exceptions,  and  fairly 
raise  the  question  of  the  effect  to  be  given  to  sach  ante-nuptial 
agreement  upon  the  distribution  of  the  residue  of  the  estate,  not  dis- 
posed of  by  the  will,  it  was  necessary  that  the  plaintiffs  should  have 
introduced  evidence  warranting  finding  the  fact,  that  the  ante-nup- 
tial agreement  was  in  existence  at  the  decease  of  the  testate  ;  and 
have  had  the  County  Court  find  that  fact.  There  was  testimony 
before  the  County  Court  bearing  for  and  against  this  fact.  Mr. 
Howe's  testimony,  if  true,  showed  such  a  contract  executed  by  the 
testate  and  defendant,  and  taken  away.  It  does  not  show  that  it 
was  in  actual  existence  at  the  time  of,  and  made  operative,  by 
their  marriage.  When  a  fact,  which  in  its  nature  is  continu- 
ing, is  once  shown  to  exist,  a  presumption  is  raised  in  favor  of  its 
continued  existence  until  something  is  shown  to  the  contrary. 
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HeDce  Mr.  Howe's  testimony,  standing  alone,  at  most  only  raised 
a  presumption  that  the  ante-nuptial  agreement  was  in  existence, 
binding  the  parties,  at  the  time  of  their  marriage,  and  at  the  time 
of  the  decease  of  the  testate.  Whether  the  County  Court  consid- 
ered that  this  presumption  was  fairly  overcome  by  the  fact,  that 
the  agreement  could  not  be  found  in  the  proper  place  for  its  de- 
posit, or  elsewhere,  is  not  stated.  It  is  not  the  province  of  this 
court  to  pass  upon  the  weight  to  be  given'to  conflicting  testimony, 
and  declare  what  fact,  or  facts,  the  trier  should  have  found  estab- 
lished thereby,  unless  in  very  exceptional  cases,  and  then,  only  in 
revision  of  the  action  of  the  County  Court  upon  the  same  subject- 
matter. 

Where  the  exceptions  show  that  the  County  Court  has  passed 
upon  the  legal  effect  of  a  certain  statement  of  facts,  either  found 
by  it,  or  submitted  to  it,  by  the  report  of  referee,  or  auditor,  and 
it  is  apparent,  that  it  has  erred  in  the  legal  effect  and  result  of 
such  facts,  it  is  the  province  of  this  court  to  correct  such  error. 
But  where  the  error  of  the  County  Court  consists  in  the  weight  to 
be  given  to  a  certain  fact,  or  facts,  tending  to  establish  some  other 
independent  controlling  fact,  this  court  has  no  power,  or  jurisdic- 
tion, to  correct  its  determination,  in  regard  to  whether  such  inde- 
pendent fact  is,  or  is  not,  established.  In  the  case  at  bar,  the 
controlling  fact  to  be  found,  in  order  to  raise  the  question  insisted 
upon  by  the  plaintiffs,  is  not  whether  an  ante-nuptial  agreement 
once  existed,  but  whether  it  was  in  force  between  the  testate  and 
defendant  at  her  decease.  There  is  no  statement  of  a  finding  of 
this  controlling  fact  by  the  County  Court.  Its  judgment  is  as 
consistent  with  its  having  found  that  this  fact  was  not  established, 
as  that  it  was  established.  Hence  no  error  is  apparent  from  the 
record.  But  if  this  court  were  to  determine  whether  this  fact 
was  established,  by  the  presumption  of  its  existence,  raised  by 
Mr.  Howe's  testimony,  if  true,  when  encountered  by  the  fact,  that 
it  could  not  be  found  in  the  place  where  we  should  naturally  look 
for  it,  or  elsewhere,  we  think  that  the  presumption  is  fairly  over- 
come by  the  proof  tending  to  show  its  non-existence.  We  enter- 
tain no  doubt  but  that  the  testate,  though  under  the  disability  of 
coverture,  could  surrender  such  a  contract  to  her  husband  for 


OCTOBER,  1881.  817 


Giaves  v,  Wakefield. 


cancellation.  It  related  to  her  separate  estate,  which  under  our 
law,  ez  neees9itatey  she  must  have  power  to  deal  with,  especially, 
where  the  title  to  the  separate  estate  is  vested  in  the  married  wo- 
man, and  not  in  a  trustee.  It  has  been  held,  that  she  can  make  a 
valid  gift  of  such  property  to  her  husband  during  coverture.  Caid- 
welly  Admr,,  v.  Rettfrew^  83  Vt.  213.  If  she  can  dispose  of  her 
entire  estate  to  the  husband,  during  coverture,  by  will,  by  gift 
inter  vivo$  or  donatio  causa  mortis j  much  more  she  may  relinquish 
any  contract  limitations  on  his  right  to  the  same,  which  exist 
9oleltf  between  her  and  her  husband.  We  are  the  more  content 
to  dispose  of  this  case  upon  these  views,  from  the  necessarily 
loose  and  uncertain  character  which  must  attach,  in  regard  to  the 
exact  terms  and  provisions  of  such  a  contract,  when  obliged  to  be 
established  by  the  recollection  of  a  witness  after  the  lapse  of  any 
considerable  time.  Nor  is  it  quite  apparent  how  the  provision  of 
the  contract  relied  upon,  as  stated  by  the  witness,  that  the  prop- 
erty of  each  ^^  should  go  to  their  respective  heirs,  at  the  decease 
of  each  respectively,"  could  debar  the  defendant  from  taking  such 
a  share  of  the  testate's  residuary  estate,  as  the  statute  conferred 
upon  him  subsequently  to  the  making  of  the  contract.  Doubtless 
difficulties  would  be  found  to  exist  in  giving  effect  to  this  provis- 
ion of  the  contract  as  a  release,  or  bar,  or  estoppel,  of  the  right 
subsequently  conferred  upon  the  husband  by  the  statute,  especially 
in  a  court  as  limited  in  its  equity  powers  and  jurisdiction  as  is  the 
Probate  Court.  Mann  v.  Mann's  Est.y  53  Yt.  48.  But  on  the 
exceptions,  as  made  up,  a  consideration  of  these  latter  questions 
is  rendered  unnecessary. 

The  judgment  of  the  County  Court  is  affirmed,  and  ordered  to 
be  certified  to  the  Probate  Court. 
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GEORGE  H.  &  J.  M.  WEEKS  v.  LOREN  PRESCOTT. 

Petiium  to  Suprem$   Court.    DUcharge  in  Bankruptcy. 

Waiver. 

1.  A  discharge  in  bankraptcy  most  be  pleaded  to  be  effectoal  as  a  bar.    It  is  not  suf- 

ficient that  a  **  suggestion  of  bankraptcy  "  be  minuted  upon  the  docket  of  the 
ooort. 

2.  The  Supreme  Court  on  petition  have  no  power  to  vacate  a  perfect  judgment  ren- 

dered at  a  former  term  of  the  same  court,  to  bring  forward  the  cause,  and 
render  a  qualified  Judgment  against  the  property  attached,  and  not  against  the 
person. 

Petition  to  the  Supreme  Court.  The  case  is  stated  iu  the 
opinion. 

Q-eorge  W.  Cahoon^  for  the  petitioner. 

When  the  suggestion  of  bankruptcy  was  made  the  power  of  the 
counsel  ceased.  Knapp  v.  Fisher^  49  Vt.  95.  The  County  Court 
should  have  rendered  a  judgment  in  rem^  only  against  the  prop- 
erty attached.  This  court  has  the  power  to  correct  the  wrong. 
SeoU  y.  SUwart,  5  Vt.  57 ;  48  Vt.  375  ;  Bump  Bank.  282,  290, 
480,  507  ;  57  Me.  85  ;  21  Vt.  628 ;  99  Mass.  876 ;  56  Me.  559 ; 
4  B.  B.  1 ;  14  B.  B.  841 ;  FoHer  v.  Auitin,  88  Vt.  615 ;  Mont- 
gomery  v.  Vinton,  87  Vt.  514 ;  Adams  et  al.  v.  Howard^  14  Vt. 
560  ;  Moaeaux  t.  Brigham,  19  Vt.  457. 

Belden  ^  Ide,  for  the  petitionee. 

This  suggestion  of  bankruptcy  can  in  no  sense  be  construed 
into  an  application  for  a  stay  of  proceedings,  for  the  very  good 
reason  that  the  petitioners  consented  that  the  suit  should  go  for- 
ward to  final  determination.  Holland  t.  Martin,  128  Mass.  278, 
and  cases  there  cited ;  Todd  ▼.  Barton,  117  Mass.  291 ;  Palmer 
y.  Merrill,  57  Me.  26 ;  Bump  Bank.  689, 690. 

It  is  apparent  on  the  face  of  the  petition,  that  the  petitioners 
got  themselves  into  the  difficulty  herein  sought  to  be  relieved  from, 
by  their  own  negligence.  Amazon  Ine.  Co.  v.  Partridge,  49 
Vt.  121. 
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The  opinion  of  the  court  was  delivered  by 

Ross,  J.  This  is  a  petition  to  have  this  court  bring  forward 
upon  the  docket  the  cause  of  Loren  Preteott  v.  Geo,  H.  ^  J.  M. 
Weeki^  determined  at  the  General  Term,  1880,  and  vacate  the 
judgment  then  rendered,  and  render  a  qualified  judgment  against 
the  property  attached  on  the  writ  in  that  suit,  and  not  a  judgment 
against  the  persons  of  the  petitioners.  The  ground  for  this  ask- 
ing, is,  that  the  petitioners,  before  the  rendition  of  the  judgment 
by  the  County  Court  in  that  case,  had  been  adjudged  bankrupts 
and  had  regularly  obtained  discharges  in  the  U.  S.  District  Court, 
and  had  had  a  ^'  suggestion  of  the  bankruptcy  "  of  each  petitioner 
minuted  upon  the  docket  of  the  County  Court,  as  an  entry  in  the 
case.  These  facts,  substantially,  are  admitted  by  the  demurrer  of 
the  petitionee.  We  do  not  think  that  they  entitle  the  petitioners  to 
the  relief  prayed  for.  If  this  court  should  order  the  case  brought 
forward,  and  vacate  its  judgment  rendered  therein  at  the  October 
Term,  1880,  the  case  would  then  stand  for  consideration  and  judg- 
ment upon  the  exceptions  sent  to  this  court  from  the  County 
Court.  The  exceptions  show  no  action,  whatever,  in  the  particu- 
lar complained  of  by  the  County  Court,  and  hence  no  error  in 
that  court  for  this  court  to  correct.  This  court  on  the  exceptions 
would  be  powerless  to  grant  the  relief  prayed  for.  The  most  that 
the  petitioners'  case  shows  is,  that  by  proper  pleadings  they  could 
have  called  upon  the  County  Court  to  have  taken  action  upon  the 
subject  of  their  discharges  in  bankruptcy,  but  did  not.  Whether 
that  action  would  have  been  erroneous,  or  correct,  is  not  shown 
or  known.  The  suggestion  of  the  bankruptcy  of  the  petitioners 
to  the  County  Court,  and  the  order  of  the  court  directing  such 
suggestion  to  be  entered  upon  the  docket,  did  not  operate  to  bar 
a  personal  judgment  against  the  petitioners,  nor  call  upon  the 
court  to  take  any  action  upon  that  subject.  The  utmost,  effect 
that  could  be  given  to  such  suggestion,  would  be  to  lay  the  foun- 
dation for  an  application  for  a  continuance  of  the  case  to  give  the 
petitioners  time  to  obtain,  and  plead  their  discharges,  if  obtained. 
But  the  right  to  have  such  continuance  granted,  as  well  as  the 
right  to  plead  their  discharges  in  bar  of  a  personal  judgment, 
was  personal  to  the  petitioners,  and  was  waived  by  them  by  not 
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being  insisted  upon.  Holland  ▼.  Martin^  123  Mass.  278,  and 
cases  there  cited ;  Bump  on  Bankruptcy,  (9th  ed.)  689  and  690 ; 
Brandon  Manfg,  Co.  v.  Frazer^  47  Vt.  88.  That  such  continu- 
ance of  the  case  in  the  County  Court,  and  pleading  in  bar  of  a 
personal  judgment  against  them  in  that  suit,  their  discharges  in 
.  bankruptcy  were  not  had  in  the  case,  instead  of  being  an  error  of 
the  County  Court,  were  occasioned  by  the  non-action  or  negli- 
gence of  the  petitioners  or  their  attorneys.  This  court,  unless 
under  yery  peculiar  circumstances,  would  not,  if  it  could,  disturb 
a  perfect  judgment  to  relieve  a  party  from  the  efifect  of  his  own 
carelessness  and  negligence.  Amazon  Ins.  Co.  t.  Partridge^  49 
Vt.  121.  Hence  the  facts,  admitted  by  the  demurrer,  do  not 
furnish  any  ground  for  relief,  and  if  they  did,  this  court  is  power- 
less to  grant  such  relief  upon  the  record,  if  the  cause  were  brought 
forward. 

The  demurrer  is  sustained,  and  the  petition  adjudged  insuificient, 
and  dismissed,  with  costs  to  the  petitionee. 


HOMER  D.  CAMP  v.  N.  P.  AVERILL. 
Evidence.     Depontion.     Note.    Expert ^  Depoettian  of. 

1.  The  deposition  of  an  apert  may  be  taken  and  naed  as  evidence  on  trial. 

2.  Neither  party  has  a  right  to  have  the  inadmissible  testimony  in  a  deposition  sab- 

mitted  to  the  jury. 

3.  After  the  Inadmissible  portion  of  the  deposition  had  been  obUterated,  the  jury 

were  properly  allowed  to  take  the  deposition  with  them  when  they  made  np 
th^r  verdict. 

4.  It  appeared  by  the  note  that  five  persons  had  signed  it ;  an  action  was  broaght 

against  the  defendant  alone  ;  and  his  defence  was  foigery.  field,  that  evidence 
was  inadmissible  to  prove  that  the  names  of  three  of  the  other  signers  were 
forgeries  ;  that  the  only  issue  was  the  genuineness  of  thed^eiufant's  signatnre. 

5.  The  plaintiff  and  defendant  contradicted  each  other  as  to  whether  the  former  told 

the  latter  that  one  of  the  other  signers  of  the  note  denied  signing  it  The  tes- 
timony of  snch  signer  that  he  did  deny  to  the  plaintiff  signing  it  was  inadmis- 
sible ;  for,  if  he  had  denied  it,  that  would  have  no  tendency  to  prove  that  the 
plaintiff  had  tM  the  d^endant  thai  he  had. 
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Trial  bv  jury,  September  Term,  1880,  WashiDgton  Oounty, 
Bbdfield,  J.,  presiding. 

ActioQ,  general  and  special  assumpsit,  on  promissory  note. 
Plea,  general  issne  and  notice ;  and  yerdict  and  judgment  for  the 
plaintiff.  The  note  was  given  to  the  plaintiff  and  signed  by  E.  0. 
Leonard,  C.  C.  Leonard,  J.  S.  Collins,  H.  0.  Leonard  and  N.  F. 
Averill,  '^  surety.'*    Suit  was  brought  against  Averill  alone. 

On  trial  it  appeared  that  the  plaintiff,  previous  to  the  31st  day 
of  August,  1877,  held  E.  0.  Leonard's  note  for  the  sum  of  five 
hundred  dollars ;  that  plaintiff  requested  said  £.  0.  Leonard  to 
pay  the  said  note ;  that'  plaintiff  finally  informed  him  that  if  he 
would  pay  tlOO  on  the  note  the  $400  balance  might  remain  out- 
standing, provided  Leonard  would  take  up  the  old  note  and  give 
plaintiff  a  new  one  for  S400  with  good  sureties  ;  and  Averill's 
name  was  mentioned  as  one  that  would  be  acceptable ;  that  Leon- 
ard did  pay  the  $100,  and  brought  the  note  in  suit  to  the  plaintiff 
which  was  exchanged  for  the  old  one.  The  plaintiff  did  not  see 
either  of  the  signers  affix  their  names  to  the  note. 

On  the  night  of  March  6th,  1878,  E.  0.  Leonard  absconded, 
and  it  is  not  known  that  he  has  since  been  in  the  State.  On  the 
7th  of  March,  1878,  plaintiff  came  from  Orange,  where  he  re- 
sided, to  Barre,  and  there  learned  that  E.  0.  Leonard  had  run 
away.  The  defendant,  on  opening  his  defence,  offered  to  show 
by  0.  C.  Leonard,  J.  S.  Collins  and  H.  C.  Leonard,  that  their 
names  on  said  nqte  were  forgeries,  and  that  they  never  knew  of 
the  existence  of  said  note  until  after  E.  0.  Leonard  ran  away. 
To  this  the  plaintiff  objected,  and  the  court  excluded  their  testi- 
mony, and  defendant  excepted.  Defendant  testified  that  he  never 
signed  the  note,  and  never  saw  it  or  knew  of  its  existence  until 
the  7th  day  of  March,  1878. 

W.  A.  ^  0.  B.  Bayee^  for  the  defendant. 

The  deposition  of  an  expert  ought  not  to  be  allowed.  14  Mich. 
287  ;  41  Mich.  709.  Defendant  had  a  right  to  attack  any  part 
of  the  note  affected  with  fraud  or  forgery ;  and  he  should  have 
been  permitted  to  show  by  the  witnesses  offered,  that  their  names 
on  the  note  were  forged,  as  evidence  tending  to  show  that  defend- 
21 
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ant's  name  was  also  forged,  and  the  same  should,  under  proper 
instruction  from  the  court,  have  been  submitted  to  the  jury  for 
their  consideration.  Baird  et  al,  ▼.  Jackson^  98  111.  78.  If  the 
note  in  suit  was  forged,  it  could  not  operate  as  payment  of  the 
old  note.  31  Vt.  516.  There  was  error  in  excluding  the  testi- 
mony of  H.  0.  Leonard.    51  Vt.  577  ;  46  Wis.  290 ;  89  Cal.  449. 

Heath  ^  CarUtan  and  J.  W.  Rowdl^  for  the  plaintiff. 

The  testimony  of  H.  C.  Leonard  was  properly  excluded.  30 
Vt.  29. 

The  issue,  and  the  only  issue,  was,  whether  defendant  signed 
the  note  in  suit.  The  fact  that  defendant  gave  notice  that  he  would 
give  evidence  tending  to  prove  the  signatures  of  C.  0.  Leonard, 
J.  S.  Collins,  and  H.  0.  Leonard  to  be  forgeries,  did  not  enlarge 
the  issue,  as  that,  in  no  event,  could  be  legitimate  matter  of  plead- 
ing, but,  at  most,  mere  matter  of  evidence  on  the  question  of 
whether  defendant  signed  the  note  ;  and  the  question  on  this  point 
of  the  case  is,  was  it  legitimate  evidence  for  that  purpose  ?  We 
say  not.  It  was  collateral  matter,  incapable  of  affording  any  rea- 
sonable presumption  or  inference  as  to  the  principal  fact  or  matter 
in  dispute.  The  admission  of  the  evidence  would  have  introduced 
three  more  separate  and  distinct  issues  for  determination,  and 
greatly  tended  to  draw  away  the  minds  of  the  jurors  from  the 
point  in  issue,  and  to  excite  prejudice,  and  mislead  them. 

The  defendant  does  not  complain  that  he  signed  the  note  in 
faith  of  said  signatures  being  genuine,  but  says  that  he  never 
signed  it  at  all.  He  may  have  signed  it  although  the  others  did 
not ;  and  to  show  that  the  others  did  not,  has  no  tendency  to 
show  that  he  did  not.  The  plaintiff  could  not  have  shown  that 
the  others  did  sign,  as  evidence  tending  to  show  that  defendant 
also  signed.  No  more  can  the  opposite  be  shown  for  a  contrary 
purpose. 

Evidence  of  other  facts  or  transactions  of  a  similar  character 
is  never  admissible  except  to  show  guilty  knowledge  or  criminal 
intent ;  nor  is  evidence  of  other  facts  and  matters  connected  with 
the  same  transaction  admissible  unless  it  bears  upon  the  point  at 
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issoe.    Keith  v.  Taylor ^  8  Vt.  158 ;  ChriffiihM  y.  Payne,  11  Ad.  A 
E.  (39  E.  C.  L.)  181. 

The  opinion  of  the  court  was  deliyered  by 

So88,  J.  I.  The  deposition  of  Albert  S.  Southworth  was  prop- 
erly admitted.  The  law  allows  the  taking  of  the  deposition  of  a 
witness  called  as  an  expert,  for  the  same  causes  and  under  the 
same  circurastancesy  that  it  allows  the  taking  of  the  deposition  of 
any  other  witness.  The  statute  in  this  respect,  makes  no  distino- 
tion  between  witnesses  called  to  testify  as  experts  and  other  wit- 
nesses.   B.  L.  s.  1019. 

n.  No  exception  was  taken  to  granting  leave  to  the  plaintiff 
to  omit  reading  a  part  of  the  deposition.  Hence,  whatever  the 
right  of  a  party  against  whom  a  deposition  is  read,  to  have  the 
whole  deposition  read,  if  any  of  it  is,  there  was  no  error  in  the 
action  of  the  court  in  this  respect.  It  is  not  true  that  either  party 
has  the  right  to  have  immaterial,  or  inadmissible,  matter  read, 
because  it  has  been  inserted  into  a  deposition  at  the  instance  of 
the  other  party.  The  omitted  part  of  Southworth's  deposition 
related  to  matter  immaterial  to,  and  outside  the  issue  on  trial,  and 
for  that  reason,  if  admitted,  and  read,  at  the  solicitation  of  the 
defendant,  would  not  have  laid  the  foundation  for  contradicting 
or  impeaching  the  witness.  No  rule  is  better  established,  than 
that  a  witness  -  can  only  be  contradicted,  or  impeached,  upon  a 
subject-matter  material  to  the  issue  on  trial. 

III.  The  court  properly  excluded  evidence  offered  to  show 
that  the  signatures  of  0.  0.  Leonard,  J.  S.  Collins  and  H.  0. 
Leonard  upon  the  note  were  forgeries.  The  genuineness  of  these 
signatures  was  not  involved  in  the  issue  on  trial.  That  issue  in- 
volved only  the  genuineness  of  the  signature  of  the  defendant 
upon  the  note.  There  was  no  offer  to  connect  the  former  signa- 
tures with  the  latter,  as  by  showing  that  they  were  written  by  the 
same  hand,  or  at  the  same  time,  or  with  the  same  pen  and  ink, 
by,  at,  or  with  which  the  signature  of  the  defendant  was  written. 
The  offer  included  the  trial  of  issues,  independent  of,  and  not 
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oonnected  with,  nor  a  part  of,  the  issue  on  trial,  and  was  properly 
rejected.  This  holding  rendered  the  reserved  portion  of  Sooth- 
worth's  deposition  inadmissible  also,  if  offered  by  the  plaintiff  in 
rebuttal. 

lY.  After  the  inadmissible  portion  of  Southworth's  deposition 
was  effectaally  obliterated,  there  could  be  no  more  objection  to 
allowing  it  to  go  to  the  jury,  than  to  allowing  any  deposition  to 
go  to  the  jury.  It  has  been  the  almost  universal  practice,  unless 
there  was  some  rale  of  court  prohibiting  it,  to  allow  the  jury  to 
take  the  depositions  used  on  the  trial,  with  the  other  papers  in 
the  case,  when  they  retire  to  make  up  their  verdict.  There  was 
no  error  in  the  action  of  the  County  Court  in  this  respect. 

V.  The  parties  were  at  issue  in  their  evidence  as  to  what  took 
place  between  them  March  7th,  or  shortlj^  thereafter.  <*The 
plaintiff  testified  that  he  did  not  see  H.  0.  Leonard  March  7th, 
and  did  not  tell  the  defendant  that  Leonard  denied  signing  the 
note."  The  defendant  testified  that  the  plaintiff  told  him  that  he 
saw  H.  C.  Leonard  on  that  day,  and  that  he  denied  signing  the 
note.  The  defendant  to  support  his  side  of  the  issue  offered  to 
show  by  H.  C.  Leonard  that  the  plaintiff  did  see  him  March  7, 
and  that  he  asked  him  about  the  note«  and  he,  Leonard,  denied 
signing  it.  The  court  allowed  him  to  testify  that  the  plaintiff  did 
see  him  March  7.  This  was  proper,  as  it  contradicted  the  plain- 
tiff's testimony  and  tended  to  impeach  him.  But  the  court  ex- 
cluded the  remaining  part  of  the  offered  testimony,  and  we  think 
correctly.  The  fact  that  the  plaintiff  asked  Leonard,  on  that 
occasion,  about  the  note,  and  he  denied  signing  it,  had  no  legiti- 
mate tendency  to  show  that  the  plaintiff  told  the  defendant  so. 
It  would  have  been  legitimate  upon  this  issue  in  the  evidence,  for 
the  plaintiff  to  have  established  that  he  did  not  ask  Leonard  about 
the  note,  and  Leonard  did  not  deny  signing  it ;  inasmuch  as,  it 
would  be  improbable  that  the  plaintiff  would  tell  the  defendant, 
what  he  did  not  know,  and  what,  in  fact,  did  not  exist.  But  there 
is  no  legitimate  probability  that  a  witness  communicates  to  another 
a  fact,  simply  because  that  fact  is  known  to  him.    While,  if  truth- 
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ful,  he  canDOt  communicate  what  he  does  not  know,  he  may,  or 
may  not,  communicate  what  he  does  know ;  but  the  probability 
that  he  did  communicate  a  fact  simply  because  he  knew  it,  is  too 
speculative  and  remote  to  have  a  place,  as  legitimate  evidence,  in 
a  jury  trial.  This  disposes  of  all  the  exceptions  brought  to  our 
attention  by  the  defendant.  The  result  is,  that  we  find  no  error 
in  the  proceedings  and  judgment  of  the  Oounty  Oourt,  and  that 
judgment  is  affirmed. 


C,A  S  E  S 

ARGUED    AKD    DETEBMINED 

IN  THE 

SUPREME    COURT 

FOB  THE 

COUNTY  OF  RUTLAND, 

AT  TUX 

JANUARY  TERM,  1882. 
present: 

Hon.  HOMBE  E.  ROYCE,  CniBir  Judge. 

Hon.  timothy  P.  REDFIELD,) 

Hon.  RUSSELL  S.  TAFT,  y  Assistant  Judges. 

Hon.  JOHN  W.  ROWELL,  ) 


J.  B.  &  L.  J.  NEEDHAM  v.  G.  R.  HOLT. 

Report  of  Referee.      Preeumption  of  Fact  from  Fact.      Agent. 

Partiee. 

The  question  being  whether  the  defendant  porchased  the  lumber  of  the  plaintiff b  or 
of  another  party,  and  the  case  having  been  referred  to  a  referee,  who  failed  to 
report  which  of  the  two  sold  it  to  the  defendant,  but  found  for  the  plaintiff  to 
recover,  HMt 

1.  The  County  Court  would  have  been  justified  in  recommitting  the  report  to  the  re- 

feree to  find  which  of  the  two  parties  made  the  sale. 

2.  But  when  a  pro  forma  Judgment  is  rendered  in  the  court  below,  the  Supreme  Court 

Will  dispose  of  the  case  upon  the  facts  stated  in  the  report,  and  such  inferences 
as  the  County  Court  oug?U  to  htwe  deduced  from  them. 

3.  In  such  a  case  there  is  no  presumption  that  the  court  inferred  facts  sniBdent  in 

law  to  sustain  Its  judgment,  from  the  insufficient  fkets  found  by  the  referee. 

4.  Suits  are  sometimes  maintained  by,  and  in  the  name  of  the  party  in  interest,  when 

the  contract  was  made  by  another;  but  not,  if  the  defendant  would  be  deprived 
of  any  right  he  would  otherwise  have  in  making  his  defence. 
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5.  When  the  reference  ii  general,  if  it  is  apparent  that  the  referee  intended  to  follow 

the  law,  and  has  erred,  the  repoit  will  be  set  aside. 

6.  The  role  applied,  that  if  an  injury  is  to  result  to  one  from  the  omissions  or  neglect 

of  another's  agent,  the  principal  must  be  held  liable. 

Case  heard  at  the  September  Term,  1881,  Yeazet,  J.,  presid- 
ing, on  the  report  of  a  referee.  The  court  rendered  judgment, 
pro  formay  for  the  plaintiff  to  recover  $974.96.  The  referee 
found,  among  other  things  : 

.  .  •  .  That  as  early  as  December,  1876,  one  Cyrus  But- 
ler, who  was  himself  engaged  in  manufacturing  spool  stock,  wrote 
to  the  defendant  that  the  plaintiffs  were  desirous  of  selling  their 
spool  stock  through  him,  Butler,  which  they  were  getting  out  that 
winter ;  that  he,  Butler,  *'  should  probably  take  an  option  upon 
the  same,"  and  requested  the  defendant  to  say  to  the  plaintiffs,  if 
they  should  apply  to  him  to  sell  their  spool  stock,  that  he,  the  de- 
fendant, had  arranged  with  him,  Butler,  for  a  supply. 

The  defendant  had,  on  the  18th  day  of  November,  1876,  given 
said  Butler  an  order  for  600,000  feet  of  spool  stock  at  $24  per 
thousand,  delivered  on  dock  at  Ticonderoga,  N.  Y.,  between  May 
and  October,  1877. 

•  •  *  ^       *  m  •  • 

Some  time  during  the  winter  it  was  finally  agreed  between  the 
plaintiffs  and  said  Butler,  that  if  the  defendant.  Holt,  would  take 
their  (the  plaintiffs')  spool  stock  as  part  of  600,000  feet,  ordered 
by  him  as  aforesaid  from  Butler,  and  would  inspect  the  same  be- 
fore it  left  the  plaintiffs'  premises  at  Hague,  N.  Y.,  that  the  plain- 
tiffs would  pay  him,  Butler,  a  commission  of  five  per  cent,  for  sell- 
ing it.  It  was  understood  between  the  plaintiffs  and  said  Butler, 
that  Holt  (and  not  Butler)  was  buying  the  lumber ;  but  on  the 
other  hand  Holt  understood  ho  was  buying  it  of  Butler. 

In  the  spring  after  the  lumber  was  sawed.  Holt,  in  response  to 
a  letter  written  him  by  Butler,  requesting  him  to  go  to  Hague  and 
inspect  Needham's  lumber,Vent  to  the  plaintiffs'  mill  at  Hague  and 
looked  at  the  lumber,  pulling  out  pieces  here  and  there  from  the 
piles.  The  plaintiffs  understood  that  the  defendant  inspected  it 
and  agreed  to  accept  it  when  delivered  at  Corsey's  dock,  on  Ti- 
conderoga Creek,  and  then  purchased  the  lumber  of  them. 

The  defendant  did  not  so  understand  it.  He  supposed  he 
was  examining  the  lumber  to  determine  about  how  much  there 
was  of  it,  and  get  a  general  idea  of  its  quality.  It  was  piled 
in  large  piles,  and  could  not  be  inspected  with  any  accuracy 
without  tearing  down  the  piles,  and  examining  it  more  thoroughly 
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than  was  done  by  the  defendant.  The  defendant  told  the  plaintiff 
that  he  would  take  all  the  lumber  shown  him  at  said  dock,  and  it 
was  to  be  delivered  there  before  the  Ist  day  of  October  following. 
The  defendant  the  winter  before  gave  one  Hooper,  the  agent  of 
Butler,  a  list  of  the  sizes  of  the  lumber  he  desired,  the  birch 
sawed  into  that  he  had  ordered  as  aforesaid  of  Butler,  but  there 
was  no  one  inch  lumber  on  such  list.  Holt  understood  that  the 
plaintiffs'  lumber  conformed  to  his  directions  as  to  sizes. 

The  plaintiff  delivered  said  lumber  at  Corsey's  dock  by  the  1st 
of  September,  1877 ;  and  it  was  all  taken  away  by  one  Capt. 
Eirby,  in  his  boat,  by  defendant's  direction,  and  taken  to  defend- 
ant's dock  at  Burlington,  except  from  8,000  to  12,000  feet  deliv- 
ered at  the  dock  after  Eirby  left  with  his  last  boat  load. 
.        .     y  •  •  •  •  • 

The  defendant,  as  each  boat  load  of  lumber  was  received  and 
inspected  by  him  at  Burlington,  gave  Butler  notice  by  mail  of  his 
claims  in  regard  to  the  lumber,  and  that  he  could  not  receive  the 
poor  or  cull  lumber,  and  the  one  inch  lumber. 

On  the  14th  day  of  August,  1877,  after  the  greater  part  of  said 
lumber  had  been  delivered  to  said  Holt  at  said  dock  and  taken 
away  by  him,  Butler  wrote  Holt  as  follows : 

^^  I  have  arranged  with  the  Messrs.  Needhams,  they  being  in  great 
need  of  money,  whereby  you  and  they  may  make  settlement  together 
direct  for  all  the  birch  spool  stock  gotten  out  and  delivered  to  you.'' 

Which  letter  or  order  was  signed  by  Butler,  and  taken  by  one 
of  the  plaintiffs,  to  the  defendant,  on  the  8d  day  of  September, 
1877,  after  the  lumber  had  arrived  at  defendant's  dock,  where- 
upon Holt  received  and  retained  said  order  and  gave  the  plaintiffs 
three  notes  for  $1,000  each,  in  part  payment  for  said  spool  stock, 
and  agreed  with  said  L.  J.  Needham  to  pay  the  plaintiffs  the  bal- 
ance due  for  said  lumber,  when  it  was  all  inspected  and  measured, 
a  small  part  of  same  not  having  been  inspected  or  measured  by 
said  Holt,  after  its  arrival  in  Burlington. 

At  the  time  of  giving  said  notes  as  aforesaid,  the  defendant 
took  a  receipt  signed  by  L.  J.  Needham  with  the  firm  name  of  J. 
B.  &  L.  J.  iVeedham,  which  receipt  was  as  follows : 

**  Received,  Burlington,  Vt.,  September  3d,  1877,  three  notes  .  .  . 
in  all  S3,000,  on  account  of  lumber  from  Cyrus  Butler,  as  per  his  order 
August  14th,  1877," 

which  receipt  was  written  by  Holt.  Holt  also  credited  Butler 
with  this  lumber  upon  his  books,  and  kept  no  separate  account 
with  the  plaintiffs  that  year,  but  it  did  not  appear  that  the  plain- 
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tifis  or  either  of  them  saw  the  accoant,  or  knew  to  whom  the  same 
was  credited. 

Upon  the  plaintiffs'  books  the  same  lumber  was  charged  to  the 
defendant,  and  not  to  Bntler,  as  they  understood  Holt  was  buying 
the  lumber  through  Butler  of  them. 

On  the  10th  day  of  August,  prior  to  giving  said  order  to  Holt 
to  settle  directly  with  Needhams  as  aforesaid,  Butler  wrote  Holt 
to  send  him  to  Ticonderoga  a  note  for  fil,000  on  account,  as 
Needhams  would  be  there  for  funds.  Holt  sent  the  note  to  Butler 
the  14th  of  August,  and  on  the  17th,  when  received,  Butler  re- 
turned it  to  the  defendant  by  mail,  stating  in  the  letter  in  which  it 
was  enclosed,  that  since  writing  him  for  the  note,  he  had  arranged 
that  the  Needhams  and  Holt  should  settle,  and  as  the  Needhams 
might  want  the  notes  in  different  amounts,  he  returned  the  SI, 000 
note  received  by  him  cancelled 

And  if  the  court  find  that  the  lumber  was  not  accepted  when 
taken  or  received  by  defendant's  boatman,  Capt.  Kirby,  at  said 
Oorsey's  dock — and  that  this  inferior  lumber  and  one  inch  lum- 
ber should  be  thrown  out  or  excluded  from  the  computation,  I 
then  find  that  there  should  be  credited  to  said  defendant  therefor 
f  207.68  for  inferior  lumber  thrown  out,  and  $55.68  for  one  inch 
lumber  not  ordered  of  said  Butler  as  aforesaid,  or  used. 

The  defendant  credited  Butler  for  the  plaintiffs'  lumber  with 
only  138,457  feet ;  and  by  making  or  charging  large  reclamations 
upon  the  lumber  furnished  by  Butler  himself  that  year,  and  after 
crediting  Butler  with  plaintiffs'  lumber  at  98,322.96,  and  charged 
the  notes  and  the  $207.68  for  poor  lumber,  the  defendant  had  a 
balance  at  the  end  of  the  year  against  Butler  of  $319.59,  which 
was  carried  to  account  of  Holt  and  Barnes,  and  charged  to  But- 
ler the  next  year  ;  but  Butler  protested  against  such  reclamations 
and  charges,  and  repudiated  them,  and  it  did  not  appear  that  the 
matter  had  ever  been  settled  or  adjusted  between  said  Butler  and 
the  defendant. 

I  find  from  the  foregoing  facts  that  the  plaintiffs  are  entitled  to 
recover  the  balance  due  for  the  lumber  furnished  by  them  to  the 
defendant  in  1877,  viz :  154,000  feet  at  $24  per  thousand,  after 
applying  the  proceeds  of  the  three  notes  of  $1,000  each,  which 
was  discounted  at  Howard  National  Bank,  and  belonged  to  de- 
fendant to  pay  discounts,  as  charged  in  plaintiffs'  account. 

T.  E.  Wale$  and  W.  L.  Bumap  for  defendant. 
We  submit  that  the  relation  of  debtor  and  creditor  as  to  the 
Needham  lot  of  lumber,  did  not  exist  between  Holt  and  the  Need. 
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hams.  Hence  do  privity  of  contract  or  right  of  action  can  exist 
between  the  parties  to  this  sait,  unless  it  be  clearly  established 
that  the  original  contract  was  extinguished. 

In  other  words,  the  plaintiffs  must  make  out  a  novation  of  this 
contract ;  no  novation  can  exist  unless  it  be  based  upon  the  ex- 
tinguishment of  Butler's  liability  under  the  original  contract. 
Butterfield  v.  Eartshomy  7  N.  H.  345 ;  Seaton  v.  Angier,  lb. 
897  ;  Wharton  v.  Walker ^  4  B.  &  C.  168 ;  2  Chit.  Con.  (11th 
ed.)  1876,  et  %eq. ;  Chaffee  v.  JB.  JB.  Co.,  68  Vt. 

It  is  a  cardinal  principle  that  the  legal  interest  in  a  contract, 
and  the  right  to  enforce  it,  reside  alone  in  the  party  from  whom 
the  consideration  moves.  All  the  cases  upon  this  subject  recog- 
nize this  principle. 

The  receipt  of  the  lumber  at  Ti.  dock  by  the  carrier,  even 
though  appointed  by  the  defendant,  does  not  constitute  an  accept- 
ance. The  buyer  is  not  precluded  from  objecting  merely  by  re- 
ceiving goods ;  for  receipt  is  one  thing  and  acceptance  another. 
Benjamin  on  Sales,  s.  140,  and  cases  cited ;  Johneon  v.  OutUr^ 
105  Mass.  447 ;  Fro%thurg  Mining  Co.  v.  N.  E.  aia%%  Co.,  9 
Cush.  115. 

W.  H.  Smithy  for  the  plaintiff. 

At  the  best  the  defendant  must  have  known  that  Butler  could 
be  only  an  agent,  of  the  plaintiffs  as  to  this  lumber,  and  he  was 
bound  to  know  the  extent  of  the  agent's  authority. 

In  its  conclusions  the  report  finds  this  was  a  sale  by  plaintiffs 
to  defendant,  and  submits  to  the  court  only  questions  growing  out 
of  such  sale  ;  that  is,  the  defendants'  liability  for  such  lumber  in 
the  lot  as  the  defendant  did  not  want. 

Here  is  no  pretence  of  a  warranty  or  fraud  on  the  part  of  the 
plaintiffs.  All  was  told;  all  was  delivered  according  to  con- 
tract ;  all  was  taken  away  by  the  directions  and  agent  of  the  de- 
fendant. 

The  contract  for  ^^  all  the  lumber  "  was  ratified  and  confirmed 
by  the  defendant  by  his  acceptance  of  it  at  Corsey's  dock  and  its 
removal  to  Burlington.  He  could  at  Corsey's  dock  see  the  size 
and  quality  of  each  stick. 
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It  is  no  answer  to  plaintiffs'  claims  here  that  a  portion  of  the 
lumber  is^  at  the  defendant's,  taken  there  hj  the  defendant.  1 
Parsons,  598. 

The  sale  being  entire,  the  taking  of  all  was  an  acceptance  of  all. 
Carpenter  v.  Brainardy  87  Yt.  145,  and  cases  cited ;  BlUh  v. 
Granger,  6  Vt.  840 ;  Carpenter  v.  Dole,  18  Vt.  578 ;  (Auditor 
found  a  %ale  as  in  this  case ;)  Cole  v.  Tran%p.  Co.,  26  Yt.  87  ; 
Cram  v.  Wat%on,  28  Vt.  22. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  This  is  an  action  to  recover  the  value  of  154,000 
feet  of  birch  lumber,  which  the  plaintiffs  claim  they  sold  the  de- 
fendant. The  defendant  insists  that  he  bought  it  of  Cyrus  Butler, 
and  the  question  at  issue  is,  of  whom  was  the  lumber  purchased, 
the  plaintiffs,  or  Butler  7  The  case  was  heard  by  a  referee  who 
has  reported  the  facts  in  relation  to  the  sale  and  delivery  of  the 
lumber  to  the  defendant.  He  does  not  find  whether  the  purchase 
of  the  lumber  was  made  of  the  plaintiffs,  or  of  Butler ;  but  after 
stating  the  facts,  finds  from  them  ^^  that  the  plaintiffs  are  entitled 
to  recover."  From  the  construction  of  the  report,  this  is  evi- 
dently nothing  but  a  conclusion  of  law  as  to  the  legal  liability  of 
the  defendant,  from  the  facts  found  and  expressly  stated  in  the 
report.  The  County  Court  would  have  been  justified  in  rejecting 
the  report,  or  recommitting  it,  with  directions  to  the  referee  to 
find  whether  the  sale  was  made  by  the  plaintiffs,  or  Butler.  Nei- 
ther party  asked  to  have  the  report  recommitted ;  the  presiding 
judge  was  disqualified  ;  and  judgment  was  rendered  pro  forma. 
We  shall  dispose  of  the  case  upon  the  facts  stated  in  the  report, 
and  such  inferences  as  the  County  Court  ought  to  have  deduced 
from  them. 

We  do  not  think  that  because  the  referee  found  the  defendant 
liable,  that  he  inferred  all  the  requisite  facts  to  make  him  liable, 
when  the  report  is  silent  as  to  such  inferences.  The  liability  of 
the  defendant  depends  upon  the  facts  found  and  reported  by  the 
referee,  and  not  upon  facts  which,  in  order  to  sustain  the  conclu- 
sion of  the  referee,  we  must  presume  he  inferred  from  facts 
expressly  found  by  him.     He  may  not,  in  fact,  have  made  such 
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infereDoes,  and  still,  mistaking  the  law,  held  the  defendant  liable 
upon  the  facts  expressly  found.  But  the  constniotion  we  give  to 
the  report  in  this  case  is,  that  no  such  inferences  were  made  bj 
the  referee,  and  that  his  finding  as  to  the  liability  of  the  defend- 
ant was  a  conclusion  of  law  upon  the  facts  expressly  stated.  But 
if  the  finding  can  be  construed  as  an  inference  of  fact  from  the 
facts  expressly  found  and  reported,  we  think  the  referee  erred  in 
inferring  that  the  lumber  was  sold  by  the  plaintiffs  to  the  defend- 
ant. ^'  Where  the  fact  found  by  an  auditor  is  merely  an  inference, 
or  a  fact  which  the  law  would  infer  from  other  facts  found  and 
stated  by  him,  and  he  has  made  a  mistake  in  the  law,  as  applica- 
ble to  the  facts  stated  by  him,  and  so  erroneously  inferred  a  fact 
to  exist,  the  County  Court  may  disregard  his  finding  and  make 
such  an  inference  as  the  law  would  warrant  from  the  facts  stated, 
and  render  judgment  acccordingly."  Brigg%  v.  Brigg%^  JBstate, 
46  Vt.  571. 

What  judgment,  then,  should  the  court  below  have  rendered  upon 
the  facts  as  reported  7 

This  court  presumes  in  certain  cases  that  the  County  Court  in- 
ferred the  existence  of  a  certain  fact  or  facts  from  facts  found  by 
the  referee,  when  their  existence  is  necessary  to  sustain  the  judg- 
ment which  they  have  rendered,  and  when  such  inferred  facts  are 
not  expressly  found.  Whether  this  rule  applies  to  judgments 
rendered  pro  farma^  quaere;  we  are  inclined  to  think  it  does  not, 
but  that  in  such  cases,  no  presumptions  are  made  by  this  couil, 
that  the  County  Court  made  any  inferences  of  fact  from  the  facts 
reported ;  the  judgment  is  formal,  and  made  merely  for  the  pur- 
pose of  bringing  the  case  into  this  court.  But  in  cases  where 
the  rule  does  apply,  we  think  the  law  is  settled  and  well  stated 
by  PiBEPOiNT,  Ch.  J.,  in  Pratt  v.  Page,  32  Vt.  13 ;  viz.,  "  When 
the  court  below  is  silent  on  the  subject  (of  such  inferences)  and 
only  sends  op  its  decision,  accompanied  by  the  report  on  which  it 
was  based,  this  court  will  only  presume,  in  aid  of  its  judgment, 
that  it  inferred  such  facts  from  the  report,  as  on  an  examination 
of  it,  it  can  see  that  the  County  Court  ought  to  have  inferred.  It 
is  not  sufScient  that  the  facts  reported  may  have  eoftu  tendency  to 
establish  the  required  fact,  for  in  that  event,  it  would  be  idle  to 
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bring  cases  of  this  kind  here,  for  we  apprehend  that  but  few  cases 
arise  in  which  there  cannot  be  something  found  in  the  report  tend« 
ing  to  sustain  the  decision  below  ;"  and  further,  *'  The  Supreme 
Court  will  only  presume  the  County  Court  to  have  done  that 
which,  in  this  respect,  upon  an  examination  of  the  facts  reported, 
it  is  apparent  they  oii^ht  fairly  to  have  done.  In  all  cases  of 
this  kind  it  is  to  be  borne  in  mind,  that  the  Supreme  Court  has 
before  it  all  that  the  County  Court  had  on  which  to  base  their 
decisions.  And  we  think  there  is  far  less  danger  in  adhering  to 
the  facts  as  found,  and  the  fair  and  legitimate  conclusions  arising 
from  them,  as  they  are  certified  to  us  by  the  County  Court,  as  the 
basis  of  our  decision  than  to  preiume  that  the  County  Court  have 
inferred  the  existence  of  other  facts,  not  fairly  to  be  presumed 
from  the  facts^found,  and  of  the  existence  of  which  that  court  has 
uot  seen  fit  to  inform  us."  And  see  Corliee  v.  Putnam^  87  Yt. 
119.  And  it  has  been  held  that  ^'  the  County  Court  cannot,  upon 
the  report  of  referees,  infer  facts  from  other  facts  reported,  as 
they  may  sometimes  do  upon  the  report  of  auditors.'^  Kimball  v. 
Baxter,  27  Vt.  628. 

The  right  of  the  plaintiffs  to  recover  depends  upon  whether  the 
defendant  purchased  the  lumber  of  the  plaintiffs,  or  of  Butler. 
We  think  the  facts  reported  show  conclusively  that  the  purchase 
was  made  of  Butler,  and  not  of  the  plaintiffs.  The  defendant 
bought  of  Butler  in  November,  1876,  six  hundred  thousand  feet 
of  lumber,  and  this  fact  was  known  to  the  plaintiffs,  and  they 
agreed  with  Butler  that  if  the  defendant  would  take  the  lumber 
for  which  they  are  now  seeking  to  recover,  as  a  part  of  the  six 
hundred  thousand  feet,  they  would  furnish  it,  the  defendant  to 
inspect  it  before  it  left  their  premises  at  Hague,  N.  Y.,  and  would 
allow  him,  Butler,  a  commission  of  five  per  cent,  for  selling,  and 
the  lumber  was  delivered  as  a  part  of  the*  six  hundred  thousand 
feet,  to  the  defendant. 

The  plaintiffs  supposed  they  were  selling  their  lumber  to  the 
defendant,  and  he  supposed  he  was  buying  it  of  Butler.  It  does 
not  appear  that  Butler  ever  informed  the  defendant  of  the  condi- 
tion upon  which  the  plaintiffs  told  Butler  they  would  sell  it,  or 
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gave  him  any  information  that  wonld  lead  him  to  suppose  that  he 
was  buying  the  lumber  of  the  plaintiffs. 

The  defendant  supposed  he  was  buying  the  lumber  of  Butler, 
and  the  conduct  of  the  plaintiffs  would  tend  to  strengthen  such 
supposition,  as  they  took  tat  order  from  Butler  to  the  defendant  in 
August,  1877,  for  part  payment  of  it,  and  gave  the  defendant  a 
receipt  for  three  thousand  dollars  on  account  ^  of  lumber  from 
Cyrus  Butler  as  per  his  order,"  acts  inconsistent  with  the  belief 
on  their  part,  that  they  were  selling  the  lumber  to  the  defendant. 

There  is  nothing  in  the  report  which  tendf  to  show,  that  any 
contract  for  the  sale  of  the  plaintiffs'  lumber,  was  ever  made  be- 
tween them  and  the  defendant,  save  the  delivery  of  the  lumber ; 
and  the  presumption  arising  from  such  delivery  is  counteracted  by 
the  further  fact,  expressly  found,  that  by  the  consent  of  the  plain- 
tiffs it  was  delivered  as  a  part  of  the  600,000  feet  sold  by  Butler  to 
the  defendant.  There  is  nothing,  then,  in  the  report  to  warrant 
us  in  presuming  that  the  court  below  inferred  the  fact  that  there 
was  a  sale  of  the  lumber  from  the  plaintiffs  to  the  defendant,  which 
fact  must  have  existed  to  entitle  the  plaintiffs  to  a  judgment. 

We  are  aware  that  suits  are  sometimes  maintained  by,  and  in 
the  name  of,  the  party  really  in  interest  when  the  contract  was 
made  by  another  party,  and  the  defendant  supposed  that  he  was 
dealing  with  the  latter,  as  in  the  case  of  Smith  v.  Foster,  86  Vt. 
705.  But  as  was  said  in  that  case,  it  may  be  done  if  by  so  doing 
he,  the  plaintiff,  <^  deprives  the  defendjint  of  no  right  he  would 
otherwise  have  in  his  defence."  It  would  be  manifestly  unjust  to 
allow  the  plaintiffs  to  recover,  after  they  had  permitted  the  defend- 
ant to  deal  with  Butler  as  principal,  and  in  good  faith  to  pay  him 
the  amount  due.  Although  it  does  not  appear  that  the  defendant 
has  paid  Butler,  such  is  his  claim,  and  to  entitle  the  plaintiffs  to 
recover  under  the  rule  referred  to,  and  conceding  that  this  case 
should  be  governed  by  it,  we  think  it  incumbent  upon  them  to 
show  that  the  defendant  had  not  paid  Butler,  and  so  ^^  been  de- 
prived of  no  right  he  would  otherwise  have  in  his  defence." 

The  papers  in  the  case,  do  not  show  whether  it  was  referred 
generally,  or  to  be  heard  and  decided  according  to  law.      If  it 
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was  a  general  reference,  it  is  apparent  from  the  report  that  the 
referee  intended  to  follow  the  law,  and  that  he  erred  in  so  doing ; 
and  under  such  circomstanoes,  the  rale  stated  by  Pbbntiss,  Ch.  J., 
applies ;  viz.,  ^^  K  the  referee  state  all  the  circumstances  of  the 
case,  and  it  appear,  that  he  has  decided  contrary  to  law,  the  re- 
port, if  it  appear,  that  he  meant  to  follow  the  law,  will  be  set 
aside."  John9Y.  Stevetu  et  al.,  8  Yt.  308 ;  and  in  a  later  case  by 
Peck,  J. :  *^  When  a  referee  does  not  state  that  he  intended  to 
decide  according  to  law,  and  does  not  refer  the  question  of  law  to 
the  conrt,  the  court  will  not  reverse  his  decision,  unless  it  is 
apparent  that  he  has  violated  some  principle  of  right,  whereby 
injustice  is  done."    Park  v.  Pratt  et  al.y  88  Yt.  545. 

Butler  had  authority  from  the  plaintiffs  to  make  sale  and  delivery 
of  their  lumber,  under  his  contract  with  the  defendant,  but  in 
such  sale  and  delivery  did  not  follow  the  directions  given  him. 
If  either  party  is  to  suffer  in  consequence  of  his  acts  and  neglect 
in  that  respect,  it  should  not  be  the  defendant,  but  rather  the 
plaintiffs  who  employed  him.  Barber  v.  Britton  et  al.^  26  Yt. 
112.  This  disposition  of  the  case  renders  it  unnecessary  to  pass 
upon  the  legal  questions  which  would  have  arisen  had  the  sale 
been  made  by  the  plaintiffs. 

Judgment  of  the  County  Court  is  reversed,  and  judgment  for 
the  defendant. 
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JAMES  CAMPBELL  v.  TOWN  OF  FAIB  HAYEN. 
Highway.    IneorporaUd  VxUage.     Sidewalk. 

1.  A  town,  before  the  act  of  1880,  was  liable  for  an  injury  caoaed  by  the  ineafllcienoy 

of  a  highway  within  the  limite  of  an  incorporated  village,  although  the  high- 
way was  under  the  care  and  oversight  of  the  trustees  of  such  vilUge,  the  town 
merely  having  neglected  to  appoint  a  highway  surveyor,  but  had  never  surren- 
dered its  control  over  the  said  highway. 

2.  Notice  of  a  sudden  and  unforeseen  defect  in  said  highway  to  one  of  the  trustees 

was  not  notice  to  the  town. 

3.  A  sudden  defect  occurred  in  the  highway  at  six  o'clock  in  the  afternoon,  and  the 

accident,  three  hours  later.  Heldf  that  the  town  was  not  liable,  unless  it  knew 
of  the  defect,  or  ought  to  have  known  of  it;  and  that  it  should  have  been  sub- 
mitted to  the  jury  whether  the  town  was  in  default  in  not  having  obtained 
knowledge  of  such  defect  sooner. 

4.  Opening  a  hydrant  and  permitting  the  water  to  run  were  the  cause  of  the  defect 

in  the  highway.  A  witness,  who  had  frequently  seen  the  hydrant  opened  on 
other  occasions  in  a  similar  manner,  was  asked  whether  his  previous  knowledge 
of  the  situation  and  results  of  the  opening  of  the  hydrant  would  have  informed 
him  of  any  liability  to  danger  in  front  of  it.    EM,  inadmissible. 

'  Action,  case  for  injury  on  the  highway.  Plea,  general  issue. 
Trial  by  jury,  September  Term,  1881,  Ybazet,  J.,  presiding. 
Verdict  and  judgment  for  the  plaintiff.  The  case  is  stated  in  the 
opinion,  except  one  question  as  to  the  admission  of  evidence, 
which  is  as  follows : 

One  of  the  trustees  of  the  village.  Peck,  while  being  examined 
as  a  witness  on  the  part  of  the  defendant,  after  having  testified 
that  he  had  frequently  seen  said  hydrant  opened  on  said  previous 
occasions,  was  asked  the  following  two  questions  by  the  defendant : 

From  the  experience  you  have  had  and  observation  in  reference 
to  the  opening  of  this  hydrant  on  previous  occasions  in  a  similar 
way,  suppose  your  attention  had  been  called  to  the  fact  that  it 
was  open  on  the  evening  of  the  24th  of  December,  would  you  have 
had  any  reason  to  have  supposed  that  any  damage  existed  in 
reference  to  the  sidewalk  ? 

Whether  the  knowledge  of  the  opening  of  the  hydrant  in  view 
of  your  previous  knowledge  of  the  situation  and  results  of  the 
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opening  of  the  hydrant  on  other  occasions  would  have  informed 
700  in  any  respect  of  any  liability  to  danger  in  front  of  it  7 

George  M,  Fuller  and  ProtU  ^  Walker ^  for  the  defendant. 

Lewis,  as  one  of  the  trustees,  did  not  occupy  a  position  in  refer- 
ence to  the  streets  of  the  village  which  justified  the  withdrawal 
from  the  jury  of  all  questions  concerning  notice  to  the  town  au- 
thorities. 

A  sudden  imperfection  in  a  highway,  like  that  in  question,  is 
not  a  defect  the  consequences  of  which  must  fall  upon  the  town 
unless  the  proper  town  authorities  either  knew  it  or  ought  to  have 
known  it,  and  having  knowledge  or  means  of  knowledge,  failed 
in  their  duty.  The  action  is  founded  on  negligence.  Notice, 
actual  or  constructive,  is  essential.  Ozier  v.  Hine%burgh^  44  Yt. 
220 ;  Prindle  v.  Fletcher,  89  Vt.  255 ;  Wharton  on  Negl.,  ss. 
962,  968,  964,  980. 

The  question  of  negligence/ on  the  part  of  the  town  in  not 
knowing  of  the  defect  should  have  been  submitted  to  the  jury. 
Brigge  v.  OuHford,  8  Vt  264. 

J.  B.  PhelpSy  for  the  plaintiff. 

There  can  be  no  question  but  that  notice  to  any  one  of  the  vil- 
lage trustees,  of  the  defect  in  the  highway,  vwas  notice  to  the 
defendant  town.  The  village  is  a  distinct  highway  district  within 
the  defendant  town,  under  the  charge  and  control  of  the  trustees. 
The  trustees  are  authorized  by  the  charter  to  direct  the  expendi- 
ture of  all  the  highway  taxes  assessed  within  the  village ;  and  to 
lay  out,  alter  and  discontinue  highways  within  the  village. 

Section  2  of  the  village  by-laws  provides  that,  **  It  shall  be  the 
duty  of  the  trustees  to  see  that  the  highways  and  walks  in  said 
village  are  at  all  times  kept  in  proper  repair.*'  Bennington  v. 
Smithj  29  Vt.  254  ;  Landon  v.  Rutland,  41  Vt.  681 ;  Diekineon 
V.  Roekingham,  45  Vt.  114 ;  Mathews  v.  Turnpike  Co.,  24  Vt. 
484 ;  BaUy  v.  Duxbury,  24  Vt.  161 ;  Brooks  v.  Somerville,  106 
Mass.  274. 

22 
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The  opinion  of  the  court  was  delivered  by 

RoTCE,  Ch.  J.  This  was  an  action  on  the  case  brought  to  re 
cover  for  injury  upon  a  highway.  It  was  admitted  that  the 
highway  where  the  injury  occurred  was  one  that  it  was  the  duty 
of  the  defendant  town  to  maintain  in  good  and  sufiScient  repair. 

The  injury  complained  of  was  received  at  about  9  o'clock  in 
the  evening  of  the  24th  of  December.  The  defect  in  the  highway, 
where  the  injury  occurred,  was  occasioned  by  the  act  of  one  of 
the  trustees  of  the  village  of  Fair  Haven,  having  opened  a  hydrant 
at  about  6  o'clock  of  the  same  evening,  and  suffering  it  to  remain 
open  for  a  short  time,  whereby  the  water  which  flowed  from  said 
hydrant  gullied  out  the  sidewalk,  and  formed  ice  upon  the  side- 
walk upon  which  the  plaintiff  was  travelling,  so  that  it  rendered 
it  unsafe  and  out  of  repair. 

The  Ist  section  of  the  act  incorporating  the  village  of  Fair 
Haven,  after  defining  what  portion  of  the  town  of  Fair  Haven 
should  be  included  in  said  village,  provides  that  said  village  may 
at  any  meeting  warned  for  that  purpose,  lay  a  tax  upon  the  polls 
and  ratable  estate  within  the  same,  for  any  of  the  purposes  men- 
tioned in  the  charter.  The  9th  section  provides  that  the  list  upon 
which  taxes  were  to  be  voted  and  assessed  should  be  the  town 
grand  lists  of  the  town  of  Fair  Haven ;  excluding  therefrom  all 
real  estate  lying  and  being  within  the  limits  of  said  village. 

The  4th  section  provides  that  the  ofiScers  of  said  village  should 
consist  of  a  clerk,  three  trustees,  a  treasurer  and  collector  of 
taxes,  and  five  fire  wardens ;  and  power  was  given  by  the  same 
section  to  make  such  by-laws,  rules  and  regulations  as  they  might 
deem  proper ;  and  in  particular,  such  as  relate  to  their  streets, 
alleys,  sidewalks  and  public  highways. 

In  prescribing  the  duties  of  the  trustees,  it  is  provided  in  the 
9th  section  that  they  should  have  power  to  direct  the  expen- 
diture of  all  the  highway  taxes  assessed  upon  the  polls  or  ratable 
estate  within  said  village.  The  by-laws  adopted  divided  the  vil- 
lage into  highway  districts  ;  and  provided  that  each  district  should 
be  entitled  to  a  highway  surveyor  ;  but  no  such  ofiScers  appear  to 
have  been  elected  ;  and  no  provision  was  made  in  the  charter  or 
by-laws  for  their  election  or  appointment.    The  second  by-law 
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provided  that  it  should  be  the  duty  of  the  trustees  to  see  that  the 
highways  and  walks  in  the  village  are  at  all  times  kept  in  proper 
repair ;  and  that  the  highway  surveyors  properly  expend  thereon 
the  taxes  assigned  to  them  for  that  purpose.  This  is  all  there  is 
in  the  charter  and  by-laws  that  need  be  noticed  in  passing  upon 
the  questions  submitted  by  the  exceptions. 

The  defendant  claimed,  and  requested  the  court  to  charge,  that 
if  the  defect  complained  of  existed  at  the  time  of  the  accident, 
and  it  was  occasioned  in  the  manner  that  the  plaintiff's  evidence 
tended  to  show,  that  the  town  would  not  be  liable,  unless  it  knew 
of  its  existence  or  ought  to  have  known  of  it. 

The  court  refused  to  comply  with  that  request.  And  it  appears 
that  the  court  in  such  refusal  must  have  considered  that,  inasmuch 
as  the  hydrant  was  opened  by  one  of  the  trustees  of  the  village, 
and  the  defect  was  occasioned  by  that  act,  that  no  notice  to  the 
town,  or  any  officer  of  the  town,  was  required,  to  make  the  town 
liable  for  the  defect ;  that  the  relation  that  the  village  trustees 
sustained  to  the  town  was  of  such  a  character  that  the  act  of  the 
trustee  was  to  be  regarded  as  the  act  of  the  town,  or  that  notice 
to  him  was  notice  to  the  town.  '  The  trustees  were  not  officers  of 
the  town ;  and  the  care  and  oversight  of  the  highways  within  the 
village  that  was  vested  in  them  was  by  virtue  of  a  by-law  adopted 
by  the  village,  and  not  by  any  act  of  the  town.  The  moneys  that 
the  trustees  were  to  see  to  the  expenditure  of,  in  the  maintaining 
and  repairing  of  highways  within  the  village,  had  reference  to 
the  money  that  might  be  raised  for  that  purpose  by  the  village. 
It  does  not  appear  that  the  town  has  ever  surrendered  its  right 
of  control  over  the  highway  in  question  to  the  village ';  or  that 
any  portion  of  the  money  raised  by  the  town  for  the  purpose  of 
maintaining  and  repairing  highways  had  been  paid  to  the  village, 
or  the  trustees  for  expenditure  upon  this  highway. 

The  fact  that  the  town  has  neglected  to  appoint  a  highway  sur- 
veyor for  the  district  in  which  this  highway  is  situate,  and  that  it 
had  been  managed  as  a  highway  district  by  the  village  trustees, 
does  not  change  or  affect  the  question  of  the  liability  of  the  town. 
As  long  as  the  highway  was  kept  in  repair  by  the  village,  or  any 
one  else,  the  town  would  have  no  occasion  to  expend  money  upon 
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it,  or  to  appoint  any  one  whose  duty  it  should  be  to  see  that  it 
was  kept  in  repair.  It  does  not  appear  that  the  town  had  ever 
agreed  that  the  village  trustees  should  have  the  supervision  of  this 
highway  in  place  of  the  ofiScers  of  the  town.  Neither  was  the 
village,  as  far  as  protecting  the  town  from  liability  was  concerned, 
under  any  obligation  to  expend  money  upon,  or  to  take  any  su- 
pervision over  this  highway.  Whatever  they  did  upon,  or  with 
reference  to  it,  they  did  as  volunteers,  and  not  because  they  were 
under  legal  obligation.  The  town  was  legally  bound  to  maintain 
the  highway,  and  was  entitled  to  the  same  notice  of  the  claimed 
existence  of  defects  in  it  that  it  has  always  been  held  in  this  State 
towns  are  entitled  to  where  it  is  claimed  that  they  are  liable  in 
consequence  of  the  existence  of  such  defects.  The  trustees  were 
neither  the  officers  nor  agents  of  the  town.  They  had  no  author- 
ity from  the  town  or  any  of  its  officers  to  do  any  act'  upon  the 
highway,  or  to  take  any  supervision  of  it ;  and  the  town  cannot 
be  made  liable  in  consequence  of  any  act  done  by  them,  which 
has  not  been  authorized  or  assented  to  by  it. 

The  question  whether  a  town  has  been  guilty  of  want  of  ordi- 
nary care  and  dilligence  in  reference  to  the  sufficiency  of  a  high- 
way, is  one  of  fact  for  the  jury.  fVillard  v.  Newbury,  22  Yt. 
458  ;  Leicester  v.  Fittsford,  6  Vt.  245  ;  (freen  v.  Danijf,  12  Vt. 
888  ;  Kehey  v.  Glover j  15  Vt.  708  ;  Cassidtf  v.  Stochbridge,  21 
Vt.  891 ;  Sessions  v.  Newport,  28  Vt.  9 ;  ffill  v.  Neto  Haven,  87 
Vt.  501.  And  questions  of  negligence,  where  the  law  has  settled 
no  rule  of  diligence,  cannot  be  determined  as  matter  of  law.  Bar- 
ber V.  JEssex,  27  Vt.  62. 

When  a  sudden  and  unforeseen  defect  occurs  in  a  highway 
without  fault  on  the  part  of  the  town,  the  town  is  not  chargeable 
for  the  damage  resulting  from  such  defect  unless  it  has  been  in 
default  in  respect  to  getting  seasonable  knowledge  of  the  defect. 
Ozier  V.  Hinesburgh,  44  Vt.  220.  Here  there  was  no  notice  to 
any  officer  of  the  town  ;  and  the  defendant  had  the  right  to  have 
the  question  submitted  to  the  jury  whether  it  was  in  default  in 
not  having  obtained  such  knowledge.  It  was  entitled  to  have 
that  right  secured  to  them  by  a  substantial  compliance  with  the 
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above  request ;  and  it  was  error  to  refuse  to  hold  and  charge  as 
therein  requested. 

The  principal  error  committed  was  in  assuming  that  the  act  of 
the  trustee  was  equivalent  to,  or  dispensed  with,  notice  to  the 
town,  thus  precluding  the  town  from  defending  upon  the  ground 
that  they  had  not  been  negligent. 

The  questions  that  were  put  to  the  witness,  Peck,  and  which 
could  only  be  answered  by  the  expression  of  his  opinion,  were 
properly  excluded.  The  general  rule  upon  the  subject  is  that  the 
opinions  of  witnesses,  except  upon  questions  of  art,  science  and 
skill,  are  not  admissible.  And  the  questions  proposed  did  not 
come  within  any  recognized  exception  to  that  rule. 

Most  of  the  other  requests  made  by  the  defendant  upon  the 
trial  and  that  were  not  complied  with,  were  made  upon  the  sup- 
position that  it  might  be  held  that  the  act  of  Lewis,  the  trustee, 
having  occasioned  the  defect,  the  town  was  responsible  for  having 
caused  it,  or  that  the  town  was  chargeable  with  notice  of  its  ex- 
istence. Upon  the  view  that  we  have  taken  of  the  act  of  Lewis, 
as  affecting  the  liability  of  the  town  we  do  not  think  it  is  neces- 
sary to  consider  them. 

The  judgment  of  the  County  Court  is  reversed,  and  the  cause 
remanded. 


SAMUEL  H.  PABEIEB  v.  BENJAMIN  F.  FABLER 
Petition  to  Vacate  Levy  of  Execution  oli  Real  JEetate. 

1.  The  Bectton  of  the  gtatnte,— R.  L.  g.  1896,— -which  providee  that  the  Supreme  Court, 

on  petition  for  that  porpoee,  may  vacate  an  irregular,  informal,  or  doubtful  levy 
on  real  estate,  does  not  apply  to  a  case  when  such  levy  or  extent  is  void  ;  as 
when  the  oiflcer  neglects  to  have  the  execution  recorded  in  the  town  clerk's 
office,  and  to  return  it  to  the  office  of  the  derk  signing  it,  within  sixty  days. 

2.  Lapse  of  time  of  itself  does  not  cure  a  void  levy. 

3.  B.  L.  s.  1696,  defective  levy  on  real  estale,— new  execution  ;  R.  L.  s.  1096,— defec- 

tive levy  valid  in  two  years,— construed. 
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Petition  to  vacate  a  levy  of  an  execution  on  real  estate  brought 
to  the  Supreme  Court,  January  Term,  1882.  The  case  is  stated 
in  the  opinion. 

W.  0.  Dunion  and  Edward  Dana^  for  the  petitioner. 

If  the  return  fails  to  show  that  the  justice  who  appoints  one  or 
more  of  the  appraisers,  could  by  law  judge  between  the  parties  in 
civil  causes,  the  levy  is  void.  Dodge  v.  Prince^  4  Vt.  191.  It  was 
held  in  Bell  v.  RoherU,  13  Vt.  582,  that  a  levy  defective  as  in 
Dodge  v.  Prince^  eupra^  was  within  the  provisions  of  the  statute 
of  1887,  Oen.  St.  c.  47,  s.  46.  See  opinion  of  Judge  Collambb 
in  Bell  v.  Boberte,  eupra^  and  Judge  Redfield  in  Syde  v.  Taylor ^ 
19  Vt.  601,  where  it  is  held  that  the  statute  is  a  remedial  one,  and 
should  receive  a  large  and  liberal  construction.  If  the  debtor 
have  no  notice  to  appoint  one  of  the  appraisers  the  levy  is  void. 
Stanton  v.  Bannhter^  2  Vt.  464.  Yet  the  Supreme  Court,  in  a 
case  where  no  notice  to  appoint  an  appraiser  was  given  to  the 
debtor,  granted  a  new  execution.     Brigge  v.  Qreen^  88  Vt.  565. 

W.  H.  Smith,  for  petitionee,  cited  Oen.  St.  p.  868,  s.  46 ;  Bell 
V.  Boberte,  13  Vt.  582,  585. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  This  case  is  a  petition  under  s.  1596,  R.  L.  to  vacate 
the  levy  of  an  execution  extended  upon  real  estate.  The  execu- 
tion was  not  recorded  in  the  town  clerk's  oflSce,  nor  returned  to 
the  office  of  the  clerk  signing  it,  within  sixty  days  from  the  date 
of  its  issue.  The  levy  was  therefore  void  ;  cases  cited  in  Rob. 
Dig.  317,  s.  121.  The  question  ^arises,  whether  proceedings  under 
s.  1596,  R.  L.,  are.applicable  to  a  levy  that  is  void.  The  statute 
extends  to  cases  where  "  the  extent  or  levy  is  irregular,  informal, 
or  not  made  according  to  law,  so  that  the  title  derived  therefrom 
is  doubtful '' ;  and  provides  that  this  court  may  on  petition,  vacate 
such  extent,  and  issue  execution  anew.  We  think  that  this  sec- 
tion was  intended  to  provide  a  remedy  for  such  defects  in  the  pro- 
ceedings as  render  the  title  under  a  levy  doubtful.  It  is  immate- 
rial whether  such  defects  appear  upon  the  face  of  the  levy  or  not. 
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Hyde  v.  Taylor,  19  Vt.  699 ;  Brigg%  v.  areen,  83  Vt.  566;  and 
has  no  application  to  those  cases  that  are  defective  in  substance 
as  to  the  subject-matter.  Bell  v.  RoherU,  13  Vt.  682  ;  Hopkin% 
V.  Saytvardj  34  Yt.  474.  In  case  of  a  levy  absolutely  void,  it 
cannot  be  said  that  the  title  is  doilbtful ;  there  is  no  title ;  none 
passes  under  such  a  levy.  Section  1598,  R.  L.  provides  that 
where  no  petition  under  s.  1596,  is  brought  to  vacate  the  extent 
and  issue  execution  anew,  within  two  years  from  the  time  the  ex- 
tent was  returned,  that  the  extent  shall  be  valid  to  convey  the  title 
the  debtor  had  in  the  premises,  at  the  time  of  the  extent,  and  con- 
clusive evidence  of  the  title  in  such  estate,  against  the  debtor  and 
his  representatives.  The  necessary  result  of  holding  that  we  have 
jurisdiction  in  this  case,  and  granting  the  prayer  of  the  petitioner, 
is  to  hold  that  all  levies,  void  absolutely,  those  that  convey  no 
title  whatever,  after  the  lapse  of  two  years,  become,  as  against 
the  debtor  and  his  representatives,  perfectly  good,  and  pass  the 
estate  to  the  creditor,  notwithstanding  intervening  conveyances 
and  attachments.  To  do  this  would  be  going  beyond  the  statute ; 
and  to  80  hold,  independent  of  the  statute,  would  be  in  conflict 
with  abjudications,  that  lapse  of  time  of  itself,  does  not  cure  a 
void  levy. 
Petition  dismissed  with  cost. 
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L.  G.  FISH  V.  P.  CLIFFORD. 

Trover.     Charge  of  Possession.    Referee.     Attachment  of  Prop^ 
erty  held  as  Security. 

1.  The  plAiDtLff  received  certain  property  from  his  debtor,  to  Bell  and  apply  the  pro- 

ceeds npon  his  demand.  The  defendant  caused  it  to  be  attached  and  sold  with- 
out paying  the  plaintiff's  debt.    Hetd^  liable  in  an  action  of  trover. 

2.  The  property  tnmed  out  was  in  a  shop  rented  by  the  debtor,  and  he  surrendered 

possession  of  both  to  the  plaintiff,  who  notified  the  owner  of  the  building  of 
the  transaction,  and  obtained  permission  from  him  to  occupy  the  shop,  and  he 
did  so  occupy  it,  to  the  exclusion  of  the  debtor.  HM,  a  sufficient  change  of 
possession. 

3.  When  the  referee  reports  the  facts  in  relation  to  the  sale  and  change  of  poesei- 

sion,  without,  also,  finding  whether  it  was,  or  not,  a  fraud  in  law,  if  there  is  no 
exception,  the  Supreme  Court  will  dispose  of  the  case  as  submitted. 

4.  The  Supreme  Court  will  not  revise  the  referee's  allowance  of  damage. 

Heabd  on  the  report  of  a  referee,  at  the  September  Terin,1880, 
Veazet,  J.,  presiding.  Action,  trover  ;  plea,  general  issue,  and 
justification.  The  court  rendered  judgment  for  the  plaintiff,  on 
the  report.    The  case  appears  in  the  opinion. 

Redington  ^  Butler^  for  the  defendant. 

If  the  title  passed  to  Fish,  then  was  there  asnflScient  change  of 
possession  to  defeat  attachments  of  creditors  ?  We  claim  there 
was  no  sufficient  change  of  possession  as  shown  by  the  referee's 
report.  For  the  property  was  not  moved ;  neither  had  the  own« 
ers  of  the  block — the  third  parties  in  whose  hands  the  property 
was,  if  it  was  in  their  hands  at  all — assented  to  become  the 
bailees  or  keepers  of  the  said  property.  Whiting  v.  Lynch^  16 
Vt.  680  ;  Rice  ^  B.  v.  Courtis^  32  Vt.  460 ;  Wooley  v.  Edsm  et 
al,  35  Vt.  221 ;  Hildreth  v.  Fitts,  63  Vt.  684. 

<^  Fish,  by  virtue  of  his  purchase,  acquired  a  title  subject  to  be 
defeated  by  a  determination  that  it  was  fraudulent  in  law  ;"  so 
the  goods  were  as  much  subject  to  attachment  after  they  were 
purchased  by  plaintiff,  as  before  the  sale  to  him,  unless  his  pos- 
session of  them  was  such  that  his  purchase  would  not  be  fraudu- 
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lent  in  law.  The  referee  shonld  have  fonnd  the  fact  whether  the 
Bale  made  to  Fish  was  fraudulent  in  law  or  not,  etc.  Weeks  v. 
Preecott,  58  Vt.  72. 

The  referee  allows  excessive  damages,  almost  treble  the  market 
value  of  the  same  as  established  by  sheriff's  sale.  HUdreth  v. 
Fitte,  68  Vt.  690 ;  2  Gr.  Ev.  s.  648'. 

D.  E.  NichoUon^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

TiPT,  J.  The  plaintiff  had  a  demand  against  one  Hay  ward, 
and  received  from  him  certain  property  to  sell  and  apply  the  pro- 
ceeds upon  such  demand.  The  plaintiff  took  possession  of  the 
property  and  held  it  until  it  was  attached  by  the  defendant,  and 
this  suit  is  brought  to  recover  its  value. 

To  enable  the  plaintiff  to  sustain  this  action,  it  is  not  necessary 
that  the  transaction,  between  him  and  Hayward,  should  have  been 
a  sale.  He  received  the  goods,  under  an  agreement  to  sell  them 
and  apply  the  proceeds  upon  his  claims  against  Hayward,  and 
he  had  a  right  to  hold  them  against  Hayward  and  any  one 
claiming  under  him.  The  property  may  have  been  subject  to 
attachment  upon  Hayward's  debts,  but  only  in  the  manner 
pointed  out  by  the  statute ;  viz.,  a  payment  of  the  claims  for 
which  the  plaintiff  held  it  as  security.  The  defendant  did  not 
pursue  this  method,  but  ignored  the  rights  of  the  plaintiff,  and 
was  clearly  a  wroiigdoer  in  attaching  the  property. 

We  think  there  was  a  sufficient  change  of  possession  to  pro- 
tect the  rights  of  the  plaintiff.  The  property  was  in  a  shop 
rented  by  Hayward,  who  gave  possession  of  it  to  the  plain- 
tiff, and  the  plaintiff  notified  the  owner  of  the  building  of  the 
transfer  of  the  property  to  him,  and  obtained  permission  from  him 
to  occupy  the  shop,  and  did  so  occupy  it  to  the  exclusion  of  Hay- 
ward. We  think  this  a  full  and  complete  change  of  possession, 
and  sufficient  to  protect  the  plaintiff. 

The  defendant  claims  that  the  referee  should  have  found  the 
fact  whether  the  sale  to  the  plaintiff  was,  or  was  not,  fraudulent 
in  law.    The  referee  has  found  and  reported  the  facts  in  relation 
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to  the  sale  and  change  of  possession  of  the  property,  and  refers 
the  question  raised  to  the  court.  No  exception  was  taken  to  the 
report  in  this  respect,  and  we  dispose  of  the  case  upon  the  report 
as  submitted. 

Upon  the  facts  reported  it  clearly  became  a  question  of  law 
and  not  of  fact,  and  was  very  properly  referred  to  the  court. 
We  think  the  sale  was  valid.  Whether  the  referee  allowed  ex- 
cessive damages  or  not  is  a  question  that  cannot  be  revised  in 
this  court.  ^ 

Judgment  affirmed. 


CARLETON  GIDDINGS  v.  TOWN  OF  IRA. 
Highway.     Notice.    Evidence. 

1.  In  giving  notice  of  an  injury  receiyed  on  a  highway  fiactiops  of  a  day  are  disre- 

garded. 

2.  The  defendant  claimed  that  it  wa«  a  sadden  and  unforeseen  defect  in  the  highway. 

^«Z(2,that  the  plaintiff  was  properly  allowed  to  show  how  the  defect  was  produced ; 
that  it  existed  at  other  winters  prior  to  the  injury ;  how  the  repairs  could  have 
been  made,  and  the  expense  of  making  them;  and  in  this  case,  the  condition  of 
the  road  since  the  accident 

3.  Charge  of  the  court,  as  to  the  duty  of  the  plaintiff  in  travelling  upon  the  highway 

and  the  effect  of  his  n^llgence,  sustained. 

Action,  case  to  recover  for  injuries  received  on  the  highway. 
Trial  by  jury,  September  Term,  1881,  Vbazet,  J.,  presiding. 
Verdict  and  judgment  for  the  plaintiff. 

It  was  admitted  by  the  defendant  that  the  highway  in  question 
was  one  that  the  defendant  town  was  required  to  keep  in  repair. 
The  injury  for  which  the  plaintiff  claims  to  recover  in  this  action 
was  received  by  him  between  9  and  10  o'clock  on  the  morning  of 
the  27th  day  of  February,  A.  D.  1880. 

The  plaintiff,  to  prove  the  notice  required  by  the  statute,  called 
Silas  Oiddings  as  a  witness,  who  testified  that  between  7  and  8 
o'clock  in  the  evening  of  the  18th  day  of  March,  A.  D.  1880,  he 
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dflivered  to  Thomas  A.  Tower,  one  of  the  selectmen  of  the  town 
of  Ira,  a  notice  in  writing,  signed  by  the  plaintiff,  a  copy  of  which 
he  produced.  The  defendant  objected  to  the  admission  of  the 
notice,  and  showed  by  the  almanac  that  the  year  1880  was  a  leap 
year,  and  that  the  month  of  February  had  twenty-nine  days,  and 
claimed  that  the  notice  deliyered  at  the  time  stated  by  the  witness 
was  not  within  twenty  days  of  the  time  of  the  occurrence  of  such 
injury  or  damage.  The  court  overruled  the  objection  and  held 
the  notice  to  have  been  seasonably  giren,  to  which  the  defendant 
excepted.  No  objection  was  made  to  the  notice  except  that  it 
was  not  given  within  the  time  required  by  the  statute. 

The  evidence  tended  to  show  that  the  winter  before  the  acci- 
dent was  an  open  one,  freezing  and  thawing ;  and  that  the  road 
at  the  time  of  the  accident  was  icy,  both  ways  from  the  place  of 
the  alleged  insufficiency  for  some  distance;  that  the  road  in 
question  was  in  the  woods  where  ice  would  remain  much  later  in 
the  spring  than  in  other  places ;  that  the  ice  upon  the  water- 
bar  in  question  was  caused  by  a  thaw  or  thaws,  melting  the  snow 
or  surface  water  and  freezing  of  the  same,  and  that  the  insuffi- 
ciency complained  of  was  such  a  sudden  and  unforeseen  defect  in 
tho  road  that  the  town  would  not  be  liable  therefor. 

To  show  the  contrary,  and  that  the  insufficiency  in  question  was 
such  as  to  make  the  town  liable  for  injuries  caused  thereby,  the 
plaintiff  offered  evidence  tending  to  show  that  there  was  a  spring 
or  place  in  the  road  just  above  the  water-bar  in  question  from 
which  the  water  flowed  or  oozed  out,  especially,  in  wet  seasons, 
and  ran  down  over  the  water-bar,  caused  by  freezing  the  insuf- 
ficiency complained  of,  and  that  the  water  had  run  or  flowed  from 
such  spring  a  long  time,  causing  a  like  insufficiency  at  such  water- 
bar  other  winters  prior  to  the  injury  of  the  plaintiff.  To  the  ad- 
mission of  this  evidence  the  defendant  objected,  but  the  objection 
was  overruled  and  the  evidence  admitted ;  to  which  the  defendant 
excepted. 

The  plaintiff  offered  evidence  tending  to  prove  the  defect  in 
question  could  be  easily  remedied  at  an  expense  of  two  or  three 
dollars,  either  by  filling  up  the  middle  of  the  road  so  that 
the  water  would  run  into  the  ditch,  or  by  digging  through  the 
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bank  so  as  to  let  the  water  run  over  the  bank  near  the  wattr- 
bar,  or  by  digging  a  ditch  across  the  road  to' this  spring  and 
putting  in  a  drain  or  sluice  to  conduct  the  water  therefrom  over 
t^e  bank. 

The  defendant  claimed,  and  introduced  evidence  tending  to  show, 
that  this  road,  or  the  alleged  defect,  could  not  have  been  reme- 
died without  great  and  disproportionate  expense  for  a  road  of  that 
character  and  importance.  It  therefore  became  necessary  to  show 
the  exact  situation  and  condition  of  the  road  at  the  time  and  place 
of  the  accident. 

To  do  this  the  plaintiff  offered  evidence  tending  to  prove  that 
it  had  remained  in  the  same  condition  or  state  of  repair  from  the 
time  of  the  accident  to  the  time  of  trial,  except  a  few  days  before 
the  trial  certain  specified  repairs  had  been  made  upon  the  same, 
and  testimony  was  also  offered  describing  the  road  and  how  the 
insufficiency  could  be  remedied  as  aforesaid. 

The  defendant  requested  the  court  to  charge  the  jury : 

That  if  the  plaintiff  voluntarily  attempted  to  pass  over  this  road 
after  he  knew  of  the  ice  upon  it,  when  he  might  have  avoided  it  by 
going  the  other  way,  he  cannot  maintain  this  action  against  the 
town  to  recover  for  injuries  sustained  by  reason  of  his  horse  falling 
upon  the  ice ;  that  if  the  plaintiff  knew,  or  had  reason  to  be- 
lieve that  this  road  was  dangerous  by  reason  of  ice  before  he 
reached  the  dangerous  point,  he  could  not,  in  the  exercise  of 
prudence,  proceed  to  take  the  chances  and  look  to  the  town 
for  indemnity;  that  unless  the  plaintiff  without  knowledge  or 
reasonable  notice  of  the  dangerous  condition  of  the  road,  and  in 
the  use  of  the  care  and  prudence  of  a  prudent  man  in  avoiding 
danger,  sustained  injury,  he  cannot  recover ;  that  there  being  two 
roads  that  the  plaintiff  might  have  taken,  if  he  chose  one  that 
was  dangerous  after  being  notified  of  its  condition,  or  having 
reasonable  grounds  of  belief  that  it  was  dangerous,  he  cannot  re- 
cover of  the  town  for  damages  resulting  from  those  dangers,  which 
he  might  have  avoided  by  taking  the  other  road. 

The  court  refused  to  charge  as  requested,  but  charged  fully 
upon  the  subject  of  said  request,  and  as  to  the  degree  of  care  and 
prudence  incumbent  on  the  plaintiff  in  order  to  be  entitled  to 
recovery. 

^^  And  that  if  the  plaintifi^s  want  of  care  and  prudence  or  neg- 
ligence contributed  in  the  least  degree  to  the  happening  of  the 
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accident  he  could  not  recoyer.'*  .  .  .  *^  If  joa  find 
the  place  of  the  accident  was  $o  dangerotis  that. an  ordinarily 
prudent  man,  knowing  its  condition,  would  not*  attempt  to  pass 
over  It,  then  it  was  negligence  for  the  plaintiff  if  he  knew  its 
condition  or  was  infornied  in  substance  by  Johnson  what  it  was, 
to  attempt  to  pass  over  the  road.  And  such  negligence  would 
defeat  the  plaintiff  in  this  action/' 

J.  O.  Baher^  foR  the  defendant. 

The  artificial  rule  that  no  fractions  of  a  daj  are  regarded  in 
law,  and  that  the  whole  day  upon  which  an  event  takes  place  is 
to  be  excluded  in  the  computation  of  time,  should  not  be  applied 
to  these  notices,  for  the  statute  has  fixed  the  starting  point  of  the 
notice  at  the  ^^  occurrence  of  the  injury,"  and  the  notice  must  b^ 
given  within  twenty  days  of  that  point  of  time. 

The  plaintiff  offered  evidence,  which  was  received  over  the  ob- 
jection of  the  defendant,  ^^  that  the  water  had  run  or  flowed  from 
such  spring  a  long  time,  causing  a  like  insufficiency  at  such  water- 
bar,  other  winters  prior  to  the  injury  of  the  plaintiff."  This  is 
exceedingly  dangerous  tesitmony,  wholly  inadmissible  and  should 
have  been  excluded.  CoateB  v.  Canaauj  51  Yt.  181.  The  re- 
quests should  have  been  complied  with.     86  Vt.  580. 

W.  (7.  Dunton  and  Edward  Dana,  for  the  plaintiff. 

The  notice  was  seasonably  given.  In  the  computation  of  time 
it  has  always  been  practiced,  in  reckoning  a  given  number  of  days, 
to  exclude  the  day  of  the  act.  Roberts'  Dig.  p.  679  et  seq.  The 
law  has  no  fraction  of  a  day.  Bank  v.  Bank,  11  Mass.  205 ; 
20  Vt.  655 ;  1  Pick.  495 ;  8  Gray,  816.  The  evidence  was  admis- 
sible. 1  Starkie  Ev.  p.  56 ;  6  Vt.  496.  The.charge  of  the  court 
was  correct.    47  Vt.  106 ;  16  lb.  280  ;  19  lb.  470 ;  87  lb.  501. 

The  opinion  of  the  court  was  delivered  by 

RoTCB,  Ch.  J.  The  notice  to  the  defendant  town  was  objected 
to  for  the  reason  that  it  was  not  seasonably  given.  If  fractions 
of  a  day  are  to  be  disregarded,  it  is  conceded  that  the  notice  was 
seasonably  given.  The  general  rule  is  that  in  law  there  are 
no  fractions  of  a  day.    The  exceptions  made  to  the  rule  have 
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generallly  been  in  cases  where  the  power  or  right  has  been  in- 
volved, as  in  Courser  v.  Powers^  34  Vt.  617  ;  or  where  a  ques- 
tion has  been  made  as  to  the  priority  of  acts  of  the  same  date. 
That  this  comes  within  the  general  rale  is  very  clearly  shown  by 
the  opinion  of  the  court  in  Bohinsan  v.  The  Exre.  of  Robinson^ 
82  Yt.  788.  The  question  there  was,  as  to  the  validity  of  an  ap- 
peal from  the  Probate  Court.  The  statute  required  that  the  ap- 
plication for  an  appeal  should  be  in  writing,  and  filed  in  the  reg- 
ister's oflSce  within  twenty  days  after  the  commissioners  returned 
their  report  And  it  was  held  that  the  appliant  had  twenty  days 
within  which  to  file  his  application,  not  including  the  day  upon 
which  the  return  was  made. 

The'uotice  required  by  the  act  of  1874  was  to  be  given  within 
twenty  days  of  the  occurrence  of  the  injury  or  damage.  And  if 
fractional  parts  of  a  day  are  to  be  regarded,  it  is  not  obvious  why 
they  were  not  considered  in  that  case.  The  slight  difference  in 
the  phraseology  of  the  two  statutes  does  not  warrant  a  different 
rule  of  construction  for  the  one,  from  the  one  adopted  in  the  con- 
struction of  the  other. 

It  is  said  by  Wilde,  J.,  in  Bigdow  v.  WiUon,  1  Pick.  486,  that 
a  day  is  considered  as  an  indivisible  point  of  time ;  that  there  can 
be  no  distinction  between  a  computation  from  an  act  done  and  a 
computation  from  the  day  in  which  the  act  was  done — so  that  the 
notice  we  hold  was  seasonably  given. 

It  appeared  that  the  road  upon  which  the  accident  happened 
was  a  mountain  road,  upon  which  there  was  not  a  large  amount  of 
travel,  and  it  was  claimed  that  the  defect  therein  which  occasioned 
the  accident  to  the  plaintiff,  was  a  sudden  and  unforeseen  defect, 
for.  which  the  town  was  not  liable. 

To  show  that  the  defect  was  not  of  that  character,  the  plaintiff 
was  permitted  to  show  how  the  defect  was  produced  ;  and  that  it 
had  existed  at  other  winters  prior  to  his  injury.  The  evidence 
was  admissible  to  rebut  the  claim  thus  made  by  the  defendant ; 
and  as  tending  to  show  negligence  on  the  part  of  the  defendant  in 
not  having  made  the  needed  repairs,  it  was  permissible  for  the 
plaintiff  to  show  how  the  repairs  could  have  been  made,  and  the 
expense  of  making  them. 
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Evidence  that  was  introduced  by  the  plaintiff  against  the  objec- 
tion of  the  defendant,  tending  to  show  the  condition  of  the  road 
from  the  time  of  the  accident  to  the  time  of  the  trial  was  pat  in, 
and  used  for  the  purpose  of  showing  what  its  condition  was  at  the 
time  of  the  accident ;  and  it  was  admissible  for  that  purpose.  It 
would  aid  the  jury  in  determining  its  condition  at  the  time  of 
injury.     Ooates  v.  Canaan,  51  Vt.  181. 

Exception  was  taken  to  the  refusal  of  the  court  to  charge  as 
requested.  The  court  charged  fully  upon  the  subject-matters  in- 
volved in  the  requests,  and  the  charge  is  referred  to. 

We  have  examined  the  charge,  and  find  that  as  far  as  the  de- 
fendant was  entitled  to  a  compliance  with  his  requests,  they  were 
complied  with. 

The  judge  took  great  care  in  defining  the  legal  rights  and  lia- 
bilities of  the  parties  ;  and  in  view  of  what  appears  as  the  history 
of  the  case,  his  presentation  of  it  to  the  jury  was  eminently  just 
and  proper. 

The  judgment  is  affirmed. 


MICHAEL  WALSH'S  Adm'x.,  v.  VERMONT  MUTUAL  FIRE 
INSURANCE  COMPANY. 

Imurance.    Notice  of  Lo8$.    Title  of  Property  Imured.     Waiver 
of  Proof  of  Lo8$.    Agent. 

By  the  policy  the  assured  wm  to  give  notice  of  the  loea,  signed  and  sworn  to  by  him- 
self ;  but,  at  the  time  when  notice  should  have  been  given,  he  was  absent  and 
oat  of  this  State,  and  the  notice  was  signed  and  sworn  to  by  his  wife.  The 
oomiMtny  received  the  proof,  and  rejected  the  claim,  placing  its  refusal  to  pay 
upon  a  specific,  sabitantive  ground,  not  connected  with  the  proof  of  loss  ; 
namely,  that  U  did**  not  find  the  titU  taO^factory."    Held, 

1.  That  there  was  a  waiver  ^any  defect  in  the  preliminary  proof. 

2.  Also,  that  the  defendant,  for  the  same  reason,  waived  the  defence  of  over-insui^ 

ance  ;  especiaUy  so,  as  its  agent  knew,  or  ought  to  have  known,  the  value  of 
the  property,  and  the  misstatements,  which  were  not  fraudulent ;  and  it  was 
affected  with  such  agent's  knowledge. 
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3.  A  recovery  was  dependent  on  the  qnentlon  whether  the  plaintiff  ow|ied  the  prop- 

erty iiisnred.  About  fifteen  years  before,  he  had  executed  a  deed  in  trust,  and 
the  deed  was  recorded  ;  hut  there  wunojnwf  that  it  had  ever  been  delioered, 
or  that  the  trustee  knew  that  it  had  been  executed.  The  trustee  never  acted 
under  the  deed  ;  and  all  the  parties  treated  the  property  the  same  as  before  the 
deed  was  made  ;  and  it  was  held  that  the  plaintiff  could  recover ;  that,  then 
being  no  delivery  of  the  deed,  the  title  had  not  passed. 

4.  The  record  of  a  deed  is  only  ^ma/ocie  evidence  of  its  delivery. 

5.  In  the  absence  of  the  owner  of  the  property  destroyed  by  fire,  if  his  agent  could 

not  make  the  proof  of  loss,  it  is  possible  that  equity  might  grant  rolief. 

6.  When  an  insurance  company  is  affected  with  the  knowledge  of  its  agent. 

Action,  assumpsit  on  a  policy  of  insurance.  Heard  on  the 
report  of  referees,  at  the  September  Term,  1881,  Ybazet,  J., 
presiding.  Judgment  was  rendered  on  the  report  for  the  plaintiff 
to  recover  91,368 ;  and  the  defendant  excepted.  The  referees 
found : 

The  policy  was  issued  to  Michael  Walsh,  and  the  application 
therefor  was  signed  by  him,  but,  except  the  signature  was  mostly 
in  the  handwriting  of  John  Cain,  who  was  then  an  agent  of  the 
defendant  company  in  soliciting  insurance.  The  plaintiff  put  in 
evidence  a  proof  of  loss  signed  by  Mary  Walsh,  the  wife  of  said 
Michael,  and  the  same  was  received  under  objection  and  exception 
of  the  defendant,  and  was  made  under  circumstances  as  follows : 
The  said  Michael  and  Mary  were  married  in  1857,  and  occupied 
said  house  as  a  homestead  at  the  time  of  the  fire,  but  said  Michael 
was  in  the  habit  of  going  away  from  home  to  be  gone  several 
months  at  a  time,  and  at  one  time  was  gone  two  years ;  and  in  his 
absence  the  said  Mary  had  charge  of  matters  at  home,  and  acted 
as  his  agent  in  the  management  of  the  premises  and  in  the  general 
transaction  of  business  about  home.  At  the  time  of  the  fire  said 
Michael  had  gone  to  Colorado,  and  had  been  gone  for  some  time, 
and  it  was  not  then  known  by  his  family  where  he  then  was,  the 
facts  in  this  respect  being  as  stated  in  said  proof  of  loss,  and  on 
this  account  his  wife,  the  said  Mary,  made,  by  the  assistance  of 
her  attorney,  W.  H»  Smith,  Esq.,  and  signed  and  made  oath  to, 
said  proof  of  loss,  and  the  same  was  forwarded  by  said  Smith 
with  a  letter  of  transmittal  by  him  to  the  company  on  the  15th 
day  of  May,  1879,  and  it  was  received  in  di^e  course.  Notice  of 
the  loss  had  been  previously  given.  In  making  and  signing  said 
proof,  the  said  Mary  assumed  to  act  as  the  agent  of  her  husband, 
and  claims,  as  matter  of  law,  under  the  facts  and  circumstances 
aforesaid,  to  have  acted  in  this  behalf  within  the  scope  of  her 
authority  as  the  agent  of  her  husband.    Said  Michael  died  before 
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returning  home,  but  after  the  fire,  and  said  Mary  was  appointed 
administratrix  of  his  estate,  and  as  such  brought  this  suit. 

The  company  through  its  agent  and  president  investigated  as  to 
the  cause  of  the  fire,  the  amount  and  value  of  the  property  de- 
stroyed by  it,  the  title  to  the  property,  and  declined  to  pay 
the  loss ;  but  did  not  notify  the  plaintiff  of  any  objection  to  the 
form  and  sufficiency  of  the  proof  of  loss  until  it  was  made  on 
the  trial. 

(The  report  at  this  point  finds  that  the  defendant  paid  the 
plaintiff  for  a  former  loss  by  fire,  where  the  proof  was  made  by 
the  said  Mary  as  in  this  case  in  the  absence  of  her  husband.)  The 
referees  further  found : 

That  said  Cain  was  the^  agent  of  the  defendant  company  in  so- 
liciting said  insurance  and  taking  the  application  therefor ;  that 
thereafter  said  Michael  built  the  house  in  question  on  the  site  of 
the  former  one,  and  obtained  the  policy  of  insurance  thereon  in 
this  suit  through  said  Cain  as  agent  as  aforesaid ;  that  Cain  exam- 
ined the  house  inside  and  outside  two  or  three  times  before  taking 
the  application,  and  talked  with  Michael  about  the  cost  of  the 
house,  and  drew  up  the  application  for  him  ;  that  said^Cain  had 
been  a  practical  house  carpenter  and  was  a  competent  judge  of 
the  cost  and  value  of  such  a  house  ;  that  said  Michael  told  said 
Gain  that  he  had  put  into  said  house  some  91,700  or  91,800,  in- 
cluding his  own  labor,  and  Cain  decided  that  the  amount  of  insur- 
ance should  be  91)200,  being,  as  he  then  said,  two-thirds  the  value. 

The  foregoing  was  the  substance  and  result  of  the  testimony  on 
this  point ;  and  we  find  there  was  an  over  insurance  on  the  house, 
and  that  said  Michael  and  said  Cain  are  both  responsible  for  it. 
The  expense  of  building  was  considerably  greater  in  1876,  when 
this  house  was  built  than  at  the  time  of  the  loss  in  1879,  or  at  the 
date  of  the  policy  in  1878  ;  but  not  enough  to  make  up  the  differ- 
ence between  the  value  of  the  house  in  1878  or  1879,  and  the 
amount  represented  by  Michael  to  have  been  the  cost  in  1876. 
Both  Michael  and  Cain  are  dead  ;  and  there  was  no  evidence  as 
to  what  took  place  Jbetween  them  when  the  application  for  insur- 
ance was  taken,  except  the  testimony  of  the  plaintiff  and  the  said 
application  and  policy.  Upon  this  evidence  we  do  not  feel  war- 
ranted in  finding,  as  claimed  by  the  defendant,  that  Michael  falsely 
represented  knowingly  and  purposely  the  cost  of  the  house  ;  but 
we  find  that  the  represented  cost  was  more  than  it  ought  to  have 
been  by  several  hundred  dollars ;  and  that  Cain  ought  to  have 
known  it. 

23 
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The  plaintiff  claimed  that  the  fact  that  Gain  decided  upon 
$1,200  as  the  proper  amount  of  insurance  to  put  upon  the  house 
under  the  two-thirds  value  rule  of  the  company,  he  being  a  prac- 
tical mechanic  and  competent  judge,  was  evidence  tending  to  show 
its  actual  value  at  the  time  of  the  insurance.  Also  that  the  com- 
pany is  concluded  by  that  estimate  of  its  agent.  The  last  point 
is  a  question  of  law  which  we  submit  to  the  court.  The  first 
point  becomes  immaterial  as  we  find  the  actual  value  of  the  house 
to  have  been  $900,  as  before  stated,  giving  all  the  weight,  to 
which  it  is  entitled,  to  this  testimony  as  claimed. 

We  further  find  that  November  11, 1863,  the  said  Michael  exe- 
cuted a  deed  of  said  premises  in  trust  to  R.  Proctor,  and  this  deed 
was  put  upon  record  on  the  same  day,  and  the  record  title  has  re- 
mained in  said  Proctor  ever  since.  This  deed  covered  both  the 
land  and  the  personal  property  on  the  premises.  We  find  upon 
evidence  objected  to  by  the  defendant  and  taken  subject  to  its  ex- 
ception, the  following  facts  in  regard  to  said  conveyance :  At  the 
time  said  deed  was  executed  said  Michael  and  Mary  were  living  in 
the  house  then  standing  on  said  premises,  and  were  occupying  the 
same  as  their  homestead.  They  then  had  one  child  and  have  since 
had  five  others,  and  all  are  now  living.  Said  Michael  was  in  dif- 
ficulty at  the  time  and  was  in  jail.  An  arrangement  was  made 
by  which  said  deed  was  executed  to  said  Proctor  who  had  pre- 
viously known  the  parties.  Soon  after  this  Michael  went  into  the 
army,  where  he  remained  some  time.  During  his  absence  said 
Mary  and  the  family  continued  to  occupy  the  premises,  and  also 
after  his  return,  and  he  with  ihem  except  when  absent  from  home, 
as  heretofore  stated,  until  the  time  of  the  fire ;  and  since  his  de- 
cease said  Mary  has  occupied  said  premises  with  her  children, 
being  both  his  widow  and  administratrix.  It  was  not  proved  that 
said  deed  was  actually  delivered  to  Proctor.  He  never  acted 
under  it,  never  took  possession  of  the  real  or  personal  property 
mentioned  therein,  never  was  on  the  place.  It  was  never  listed 
to  him  for  taxation,  and  he  had  forgotten  the  existence  of  any 
such  instrument  until  it  was  brought  to  his  attention  by  referenoe 
to  said  record  after  said  fire.  He  now  recalls  that  some  arrange- 
ment was  made  in  regard  to  said  Michael's  property  with  a  view 
to  saving  it  to  his  wife  and  children  ;  and  we  find  that  he,  Proctor, 
then  consented  to  take  the  title  for  this  purpose,  but  with  no  ex- 
pectation of  taking  any  charge  or  control  of  the  property.  It 
did  not  appear  where  the  original  deed  is,  if  in  existence.  Said 
Proctor  does  not  know  of  it  among  his  papers.  It  did  not  appear 
whether  said  Michael  had  forgotten  about  this  deed  or  not  when 
he  made  the  application  for  insurance,  or  why  he  omitted  to  refer 
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to  it  in  his  application.  The  real  and  personal  property  named 
in  said  deed  has  been  treated  by  all  parties  erer  since  the  execa- 
tion  thereof  in  precisely  the  same  manner  as  before.  The  deed 
was  executed  for  the  purpose  legally  inferrible  from  the  terms 
thereof  in  the  light  of  the  circumstances  attending  its  execution 
as  above  stated. 

We  further  find  that  the  existence  of  said  deed  to  Proctor,  first 
became  known  to  the  defendant  soon  after  the  loss  now  in  ques- 
tion. We  further  find  upon  evidence  which  was  received  subject 
to  the  objection  and  exception  of.  the  defendant,  that  subsequent 
to  the  loss  in  question,  the  plaintiff  paid  two  assessments  upon  the 
premium  note  given  when  said  policy  was  issued;  one*of  $6.88, 
paid  March  10«  1880,  to  cover  the  period  from  August  1, 1878,  to 
August  1, 1879;  and  one  of  $4.78,  paid  October  11,  1880,  to 
cover  the  period  from  August  1,  1879,  to  August  1, 1880.  Soon 
after  said  last  payment  the  defendant  tendered  back  the  amount 
received  upon  both  assessments  with  interests  which  tender  was 
refused,  but  has  been  kept  good.  The  company  made  said  assess- 
ments and  collected  the  same  by  mistake  or  through  inadvertence, 
and  as  soon  as  the  mistake  was  discovered  the  money  was  tendered 
back  as  above  stated. 

The  following  is  an  extract  from  the  affidavit  of  loss : 

'^That  the  said  Michael,  my  said  husband,  has  for  many  years  been 
accustomed  ftom  time  to  time  to  leave  home  for  some  mining  region  and 
be  absent  for  months  without  one  of  us  hearing  from  him.  That  last 
year,  about  March  4, 1878,  he  left  for  the  West  and  has  not  been  home 
since.  That  the  last  we  heard  f^om  him  he  was  in  Grolden  City,  in  Colo- 
rado, in  the  early  part  of  April,  and  wrote  he  was  soon  to  leave  that  place 
for  some  other,  which  he  did  not  name,  and  advised  he  would  write 
home  and  let  us  know  where  he  was  before  we  need  write  him  again. 
That  immediately  after  our  house  burned  we  did  write  to  him  at  Gk>lden 
City  aforesaid,  where  he  was  the  last  we  heard  from  him,  and  have  had 
no  news  ttom  him  since,  and  are  wholly  unable  to  state  where  he  is  or 
when  I  shall  hear  from  him  again,  as  he  is  not  in  the  habit  of  writing 
often,  sometimes  not  for  months. 

That  said  insured  property  was  not  otherwise  insured  except  in  said 
policy,  and  my  said  husband  was  the  owner  of  all  said  property.  That 
as  his  wife  and  agent,  I  do  all  the  business,  carry  on  the  farm,  Ac.,  in 
his  absence." 

(Signed)  <^  Maby  Walsh,*^  and  sworn  to  by  her. 

Extract  from  a  letter  of  the  president  of  the  defendant : 

**  In  case  of  Walsh,  I  do  not  find  the  title  satisfoctory,  there  is  noth- 
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ing  in  the  papers,  either  in  application  or  otherwise,  to  show  the  title,  as 
the  records  do.    Yours,  &c." 

Extract  from  defendant's  by-laws : 

All  persons  insured  by  this  company,  and  sustaining  loss  or  damage 
by  fire,  are  forthwith  to  give  notice  thereof  to  the  company,  and  within 
thirty  days  after  said  loss  to  deliver  in  a  particular  account  in  detail  of 
such  loss  or  dam^e,  signed  with  their  own  hands,  and  verified  by  their 
oath  or  affirmation,  and  also,  if  required,  their  books  of  account  and  other 
proper  vouchers.  They  shall  also  declare  on  oath  whether  any  and  what 
other  insurance  has  been  made  on  the  same  property,  and  whether  they 
were  the  owners  of  the  property  at  the  time  of  the  loss.  If  there  be  any 
misrepresentation,  fraud,  or  false  swearing,  the  claimant  shall  forfeit  all 
claim  by  virtue  of  his  policy. 

James  C.  Barrett^  for  the  defendant. 

The  policy  was  void,  because  of  a  misrepresentation  of  the 
title.  It  was  not  for  the  defendant  to  prove  a  delivery  of  the' 
deed.  15  Wend.  545.  It  was  not  necessary  to  prove  a  delivery 
to  Proctor.  A  delivery  to  one  of  the  beneficiaries  would  have 
been  enough.  1  Johns.  Ch.  240 ;  17  Johns.  577.  The  record 
of  the  deed  is  proof  of  delivery.  3  Ohio  St.  377  ;  101  Mass. 
188  ;  1  Best.  Ev.  s.  274;  1  Oreen.  Ev.  s.  79.  The  transaction, 
as  set  out  by  the  referees,  amounts  in  law  to  a  delivery.  2  Washb. 
on  Real  Prop.  p.  578 ;  5  B.  <&  C.  671.  Even  without  the  finding 
that  the  trustee  ^^  consented  to  take  the  title,"  the  deed  would  not 
have  failed.  His  acceptance  of  the  trust  is  to  be  presumed.  2 
Washb.  on  Real  Prop.  196.  A  trust  never  fails  for  want  of  a 
trustee.  2  Washb.  on  Real  Prop.  198,  ^  18  ;  Porter  v.  Bank 
of  Rutland,  19  Vt.  410 ;  Montpelier  v.  Ea$t  Montpelier,  29  Vt. 
12  ;  4  Kent's  Com.  311— note  (e)  ;  Adams'  Eq.  118  ;  1  Perry 
on  Trusts,  48 ;  Hill  on  Trustees,  334. 

The  value  of  the  property  was  material.  6  Gush.  840 ;  3  Ben- 
nett's Cases,  443 ;  46  Me.  394 ;  4  Bennett's  Cases,  443 ;  18  Md. 
26 ;  Bates'  Dig.  177,  s.  25.  The  insured  was  responsible  for  the 
misrepresentations.  How  can  it  avail  him,  as  against  the  com- 
pany, that  the  agent  for  taking  the  application  was  also  responsi- 
ble ?  That  it  cannot  is  plain  upon  common  principle.  And  the 
authorities  are  so.     Richardson  v.  Maine  Ins.  Oo.^  46  Me.  894  ; 
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4  Bennett's  Cases,  442-3 ;  Ayeres  v.  Hartford  F.  Ins.  Co.,  17 
Iowa,  176  ;  4  Bennett's  Cases,  776 ;  American  Ins  Co.  v.  GHlbertj 
27  Mich.  429  ;  LoweU  v.  Middlesex  Mat.  F.  Ins.  Co.,  8  Cush. 
127.  The  representations  being  warranties,  the  agent's  knowl- 
edge is  unavailing.  Tebbetts  v.  Hamilton  Mat.  Ins.  Co.,  3  Allen, 
569.  Want  of  knowledge,  or  of  recollection,  no  excuse.  Totvne 
y.  Fitchburg  Mat.  F.  Ins.  Co.,  7  Allen,  51 ;  Wittur  v.  Bowditch 
MtU.  F.  Ins.  Co.,  10  Cash.  446.  Moreover,  the  insured  was 
hound  to  know  the  scope  of  the  agency.  While  v.  Langdon,  80 
Vi.  599;  Wood  on  Fire  Ins.,  p.  652,  s.  897.  And  to  prove  it, 
Wood  on  Fire  Ins.,  p.  649,  s.  896 ;  lb.  p.  668,  s.  899.  Distinc- 
tion between  powers  of  general  and  special  agents.  lb.  p.  652, 
s.  897.  What  the  agent  had  no  power  to  determine  or  control, 
he  conld  have  no  power  to  waive.  The  contrary  is  preposterous. 
Vose  V.  Eagle  Life  and  Health  Ins.  Co.,  6  Cush.  42,  pp.  49-50 ; 
Jennings  v.  Chenango  Co.  Mut.  Ins.  Co.,  2  Denip,  75 ;  Tebbetts  v. 
Hamilton  Mut.  Ins.  Co.,  8  Allen,  569 ;  Wood  on  Ins.  p.  686,  s. 
889,  p.  646 ;  lb.  p.  646,  ss.  892-8.  Where  charter  provides  that 
the  directors  shall  act,  even  the  president  cannot  waive  conditions 
of  the  policy.  Dawes  v.  The  NoHh  River  Ins  O^.,!  Cow.  462. 
See  87  Me.  187 ;  4  Met.  (Ky.)  9 ;  18  Wis.  887  ;  29  Iowa,  562 ; 
4  Bennett's  Cases,  756 ;  8  Bill,  608 ;  51  Barb.  208 ;  48  N.  T.  289. 

W.  H.  Smith  and  Prmt  ^  Walker,  for  the  plaintiff. 

The  deed  was  inoperative  for  want  of  delivery.  Elmore  v. 
Marks,  89  Vt.  588 ;  Wood's  Ins.  554 ;  O-iliert  v.  N.  Am.  Ins. 
Co.,  23  Wend.  48 ;  Fisher  v.  Hall,  41  N.  Y.  416.  No  real  mis- 
representation of  the  title,  Hough  v.  Ins.  Co.,  29  Conn.  10 ;  Curry 
V.  Ins.  Co.,  10  Pick.  585  ;    Allen  v.  Ins.  Co.,  5  Gray,  884-8-9. 

If  the  proofs  are  defective  the  defendants  waived  all  objections 
and  are  estopped  from  contesting  claim  upon  this  ground.  Wood, 
715-716,  notes  and  cases  cited.  Clark  v.  N.  E.  Mutual  Ins. 
Co.,  6  Cush.  842 ;  Underhill  v.  Agawam  Ins.  Co.,  6  Cush. 
440  ;  Blakev.  Mutual  Ins.  Co.,  12  Gray,  265 ;  Vos  v.  Robinson, 
9  Johns.  196 ;  Kemochan  v.  Ins.  Co.,  17  N.  Y.  428-88  ;  Taglor 
▼.  Ins.  Co.,  9  How.  890.  An  agent  may  well  make  proofs  in  such 
a  case.     Wood  on  Ins.  694  and  notes.    Pelkie  v.  Emerson,  16 
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Vt.  668 ;  Header  v.  Page^  89  Vt.  806  ;    Church  v.  LangdaUj  10 
Wend.  79. 

Defendant  received  like  proofs  by  this  wife  and  made  payments 
of  the  losses.    Bigelow  on  Estoppel,  464. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  This  is  an  action  to  recover  for  a  loss  by  fire,  under 
a  policy  of  insurance  issued  by  the  defendant,  dated  the  18th  of 
February,  1878.  The  property  was  destroyed  by  fire  on  the  28th 
day  of  April,  1879.  Several  objections  are  now  urged  by  the 
defendant  against  a  recovery. 

I.  That  the  proof  of  loss  was  not  signed  by  the  assured's  own 
hand,  and  verified  by  his  oath.  The  proof  of  loss  was  furnished 
the  company  on  the  17th  day  of  May,  18T9,  signed  and  sworn  to 
by  the  wife  of  the  assured.  It  was  the  duty  of  the  defendant  if 
liable,  to  adjust  the  same  within  three  months  from  that  date. 
Within  that  time,  on  the  18th  day  of  July,  the  plaintifiT  was  noti- 
fied, in  effect,  that  the  claim  was  not  allowed,  as  the  defendant  did 
^^  not  find  the  thle  satisfactory,"  and  making  no  objection  as  to 
the  defects  in  the  proof  of  loss  that  are  now  complained  of.  We 
think  that  the  reception  of  the  proof  of  loss  and  placing  their 
refusal  to  pay  upon  a  specific,  substantive  ground,  not  connected 
with  the  proof  of  loss,  and  having  before  that  accepted  similar 
proofs  from  the  plaintiff  in  a  like  case,  was  in  fact  a  waiver  of 
any  defect  in  the  preliminary  proof.  We  think  in  this  case,  upon 
the  facts  reported,  that  it  should  be  so  held  ;  that  as  a  matter  of 
fact  they  did  waive  any  defect  in  the  statement.  It  is  law  in  this 
State  that  a  company  has  the  right  to  reject  a  claim  for  a  loss 
giving  to  the  assured  no  reason  therefor,  and  defend  upon  any 
and  all  grounds  that  would  defeat  a  recovery ;  or,  in  other  words, 
the  rejection  of  a  claim  without  assigning  any  reason,  is  not  a 
waiver,  as  matter  of  law,  of  any  of  their  rights.  Spoonet  v.  Ins. 
Co.,  68  Vt.  166.  The  company  has  power  to  waive  the  produc- 
tion of  the  proofs ;  and  it  is  always  a  question  of  fact  to  be 
submitted  to  the  triers  whether  it  did  do  so.  In  the  case 
cited  to  there  was  no  evidence  tending  to  show  that  the  com 
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pany  did  waive  the  defect  in  the  statement ;  and,  therefore,  it 
was  error  for  the  conrt  below  to  hold  that  there  was  a  waiver. 
There  are  cases  that  hold  that  the  assured  in  some  instances,  is 
excused  from  furnishing  any  statement,  as  where  the  company 
deny  the  existence  of  the  contract.  Tayloe  v.  ln$.  Co.^  9  How. 
390.  The  fact  that  the  assured  was  not  in  the  country,  and  prob- 
ably could  not  have  furnished  the  statement,  had  it  been  called 
for,  does  not  affect  the  question ;  for  if  an  agent  could  not  make 
the  proof,  which  we  do  not  decide,  and  there  was  no  remedy  at 
law,  it  is  possible  that  equity  might  grant  suitable  relief,  as  in  case 
of  accident. 

II.  The  referees  find  that  the  value  of  the  property  was  not 
truly  represented  to  the  company  ;  that  it  was  over-estimated,  and 
in  consequence  thereof,  over-insured.  The  assured  agreed  that 
the  application  was  a  true  exposition  of  the  value  of  the  property ; 
and  (it  being  a  matter  material  to  the  risk)  if  it  was  misrepre- 
sented, the  policy  should  be  void.  This  is  a  matter  of  contract, 
mude  by  the  parties ;  and  unless  its  effect  is  obviated  by  what 
subsequently  took  place,  rendered  the  policy  null.  Boutelle  v. 
Westchester  Fire  Ins.  Cb.,  51  Yt.  4.  The  agent  of  the  company 
knew  these  facts  as  to  value,  or  ought  to  have  known  them ;  and 
60  they  are  affected  with  like  knowledge.  The  defence  was  matter 
of  contract,  not  one  by  force  of  the  charter ;  and  the  company  had 
power  to  waive  it ;  and  we  think  the  defence  must  be  as  matter 
of  fact  held  waived.  They  knowingly  over-insured  the  property  ; 
and  not  repudiating  the  contract  because  it  was  over-insured,  placed 
their  refusal  to  pay  upon  the  distinct  ground  that  the  title  was 
defective,  and  upon  that  ground  alone.  They  levied  assessments 
upon  the  policy  both  before  and  after  the  loss,  and  as  there  was 
no  fraud  0%  the  part  of  the  plaintiff,  he  was  misled  by  the  defend- 
ant into  the  belief  that  his  policy  was  valid.  The  assessments 
levied  after  the  loss,  were  not  made  in  ignorance,  or  through  mis- 
take of  any  fact,  but  inadvertently,  and  as  it  would  seem  from 
mere  negligence.  The  facts  reported  amount  to  a  waiver  of  this 
defence. 
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III.  The  charter  of  the  defendant  provides  that  the  policy 
should  be  void  unless  the  true  title  of  the  assured,  in  case  the 
assured  has  a  less  estate  than  a  title  in  fee  simple,  was  expressed 
therein,  and,  in  the  application  ;  and  the  applicant  agreed  in  the 
application  that  in  case  any  matter  material  to  the  risk  was  not 
fully  stated,  or  in  any  material  thing  was  misrepresented,  the 
policy  should  be  void.  The  state  of  the  title  was  material,  and 
should  have  been  correctly  stated.  Under  the  above  provision  of 
the  charter,  and  agreement  in  the  application,  the  defendant  insists 
that  the  policy  was  void  for  the  reason  that  the  title  was  not  truly 
expressed  in  the  policy  and  application.  On  the  11th  day  of 
November,  1863,  the  assured  was  the  owner  of  the  property,  and 
on  that  day  conveyed  it  to  one  Proctor  in  trust.  There  was  no 
proof  before  the  referees  that  the  deed  was  ever  delivered,  or  that 
Proctor  ever  knew  it  was  executed,  although  he  consented  that  it 
might  be.  He  never  acted  under  the  deed  ;  never  took  posses- 
sion of  the  property  conveyed  by  it ;  never  saw  it,  and  it  had 
never  been  set  in  the  list  to  him  for  taxation,  and  he  never  ex- 
pected to  take  control  of  it ;  and  all  parties  had  treated  it  as  the 
property  of  the  insured,  or  as  the  referees  say  in  ^^  precisely  the 
same  manner  as  before  "  the  execution  of  the  deed.  The  con- 
trolling question  in  this  case  is,  whether  the  deed  ever  became 
operative  by  a  delivery.  Before  we  declare  the  contract  void, 
this  fact  should  plainly  appear.  There  is  no  evidence  in  the  case 
tending  to  show  it,  save  the  fact  that  it  is  on  record,  and  this  is 
only  prima  facie  evidence  of  a  delivery  which  may  be  rebutted. 
A* deed  does  not  take  effect  until  it  is  delivered.  In  Elmore  v. 
Marks  et  al.,  39  Vt.  539,  Pierpoint,  Ch.  J.,  says :  "  What 
amounts  to  a  delivery  is  a  question  that  has  been  much  discussed, 
each  case  standing  mainly  upon  its  own  peculiar  facts  ;  but  all  the 
authorities  seem  to  agree  that  to  constitute  a  delivery,  (he  grantor 
must  part  with  the  custody  and  control  of  the  instrument,  perma- 
nently, with  the  intention  of  having  it  take  effect  as  a  transfer  of 
the  title,  and  must  part  with  his  right  to  the  instrument,  as  well 
as  with  the  possession.  So  long  as  he  retains  the  control  of  the 
deed,  he  retains  the  title."     Applying  this  rule  to  the  case  at  bar. 
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we  think  that  upon  an  examination  of  the  facts  reported,  the  pre- 
sumption arising  from  the  record  is  fully  rebatted,  and  that  the 
requisite  facts  to  constitute  a  valid  delivery  as  stated  above,  are 
wholly  wanting.  The  facts  that  Proctor  never  knew  that  the  deed 
was  executed  ;  that  he  never  acted  under  it,  and  never  expected 
to  ;  and  that  all  the  parties  treated  the  property  as  though  the 
deed  had  never  been  executed,  and  Walsh  continued  to  occupy  it 
as  his  own,  and  claimed  it  as  his  own,  for  a  long  series  of  years  ; 
that  the  deed  is  not  among  the  papers  of  Proctor,  conclusively 
rebut  the  prima  facie  presumption  of  delivery.  The  facts  reported 
fail  to  show  that  the  assured  ever  parted  with  the  custody  and 
control  of  the  instrument,  permanently,  with  the  intention  of  hav- 
ing it  take  effect  as  a  transfer  of  the  title,  or  that  he  ever  parted 
with  his  right  to,  or  possession  of  the  instrument,  which  is  the  rule 
so  ably  laid  down  by  the  late  learned  Chief  Justice ;  the  defence  as 
to  the  defect  in  the  title  fails.  This  disposes  of  the  questions 
raised  in  the  argument.  We  make  no  reference  to  the  questions, 
of  the  effect  of  the  homestead  upon  the  deed  to  Proctor,  and 
waiver  by  defendant  by  having  assessed  the  policy. 

Judgment  affirmed. 
Redfield,  J.,  being  an  officer  of  the  company,  did  not  sit. 


JOHN  C.  DOTY  AND  WIPE  v.  G.  W.  CHAPLIN  and  JOHN 
RICHARDSON.* 

[In  Chancebt.] 

Will.    Life  Ustate.     Remainder. 

1.  The  testator  gave  a  Ufe  estate  in  aU  his  property  to  his  widow;  and  directed  his 
ezecaton,  at  her  decease,  to  convert  the  remainder  into  bonds  or  secnrities,  and 
after  the  payment  of  certain  legacies,  to  pay  the  interest,  and  in  a  certain  con- 
tingency, $100  in  addition,  yearly  to  his  daughter;  and  if  his  grand-daughter 
should  survive  her  mother,  marry,  and  have  lawful  issue,  the  residue  of  his  es- 
tate was  given  to  her  and  her  heirs.    But  if  she  should  not  marry,  or.  marry- 

•  Heard  at  the  January  Term,  1S81. 
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ing,  have  no  iasae  living,  then  she  was  to  have  only  the  interart,  and  the  ie> 
mainder  was  to  go  to  other  legatees.  The  giand-daoghter  survived,  mar- 
ried, bat  had  no  issue.  On  a  bill  brought  to  have  herself  declared  the  sole 
owner,  Heid,  that  the  bill  should  be  dismissed;  and  that  the  widow,  daughter, 
and  grand-daughter,  each  took  only  a  life  estate. 

2.  llie  statute,  R.  L  s.  1916,  regulating  entails,  only  refers  to  estates  in  lands;  but, 

in  this  case,  the  testator  intended  that  his  estate,  after  the  decease  of  his 
widow,  should  be  administered  as  personal  estate. 

3.  The  court  do  not  decide  whether  the  executors  are  strict  trustees,  or  have  a  mere 

power  to  designate. 

4.  R.  L.  s.  1916,  entails,  construed. 

Heard  on  bill  and  answer,  at  the  September  Term,  1880. 
Yeazey,  Chancellor,  dismissed  the  bill.  The  bill,  after  stating 
the  provisions  of  the  will,  substantially,  as  is  given  in  the  opinion 
of  the  court,  contained  the  following : 

^^  Your  oi*ator8  further  show  that  said  Laura  C.  Eddy  was  the 
daughter  and  only  child,  and  while  she  lived  was  the  only  heir,  of 
said  James  McConnell,  and  that  she  deceased  before  the  death  of 
said  James  McConnell,  and  that  said  Mary  Helen  Eddy  was  the 
daughter  and  only  heir  of  the  body  of  said  Laura  C.  Eddy,  and 
that  she,  prior  to  the  death  of  said  James  McConnell,  married 
your  orator,  John  C.  Doty,  and  is  now  alive  and  the  lawful  wife 
of  said  Doty,  and  she  is  one  of  the  orators  in  this  bill  of  com- 
plaint, and  has  never  yet  had  any  child  born  alive. 

Your  orators  further  show  that  upon  the  death  of  the  said  James 
McConnell,  the  said  Probate  Court  appointed  appraisers  upon  the 
estate  of  said  James,  and  that  they  in  execution  of  their  said  war- 
rant, and  upon  oath,  appraised  the  real  estate  of  said  testator  at 
the  sum  of  114,000 ;  and  the  personal  estate  at  $500,  making  in 
the  whole  $4,704,  all  of  which  property  went  into  the  hands  of 
said  Nancy  McConnell,  and  was  used  and  occupied  by  her  for  her 
own  use  and  benefit  during  her  natural  life,  and  was  not  sold  or 
disposed  of  by  her,  or  by  any  person  claiming  to  act  under  the 
will  of  said  James  McConnell,  during  the  life  of  said  Nancy. 

Your  orators  further  show  that  by  contract  and  arrangement 
with  said  Nancy  McConnell,  during  the  last  year  or  more,  your 
orators  have  been  in  possession  of  all  said  estate,  real  and  per- 
sonal ;  that  said  Nancy  McConnell  died  at  said  Rutland  on  the 
24th  day  of  March,  A.  D.  1880,  and  that  your  orators  are  now 
in  possession  of  said  real  estate  and  personal  property,  and  your 
orators  claim  and  insist  that  as  to  said  real  estate  the  said  will, 
under  the  circumstances  of  the  same,  created  a  life  estate  only  in 
said  Nancy  McConnell  and  a  foe  simple  in  your  oratrix,  the  said 
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Mary  Helen  Doty,  and  that  she  owns  and  holds  the  same  in  her 
own  right  and  discharged  of  all  trusts  or  remainders  over,  sub- 
ject only  to  the  payment  of  the  debts  and  specific  legacies  of  said 
testator. 

Your  orators  further  show  that  youroratriz,  Mary  Helen  Doty, 
is  the  only  child  and  heir-at-law  of  said  Nancy  McConnell,  and 
that  said  will  of  said  James  McGonnell  in  law  and  in  equity  gives 
an  absolute  title  to  the  personal  estate  of  which  said  testator  died 
seized  in  the  first  taker  under  said  will,  and  that  the  limitation  of 
an  interest  contingent  upon  the  death  of  your  oratriz,  Mary  Helen 
(Eddy)  Doty,  without  lawful  issue  living,  is  too  remote  to  have 
any  valid  force  and  that  the  same  is  wholly  void.  Your  orators 
therefore  insist  that  as  to  all  the  estate  of  said  testator  now  in 
being,  your  oratrix,  the  said  Mary  Helen  Doty,  is  sole  owner  and 
of  right  may  hold  and  use  the  same,  subject  only  to  the  payment 
of  the  debts  and  special  legacies  of  the  said  testator. 

Your  orators  further  show  that  your  orators  have  applied  to  . 
the  said  executors  to  allow  your  orators  to  pay  and  satisfy  all 
just  and  legal  debts  against  said  testator,  and  to  pay  and  satisfy 
said  special  legacies  to  said  John  Wilmerth  and  said  Ethelbert 
0.  Eddy,  and  that  said  executors  would  upon  said  payments 
and  the  payment  of  the  costs  and  charges  of  the  administration 
of  said  estate,  cease  to  exercise  any  possession  or  control  over 
said  property  and  cease  to  make  claim  thereto,  or  to  insist  upon 
holding  said  void  and  invalid  limitation  over  to  such  heirs  of  said 
George  W.  Chaplin  and  David  A.  Richardson,  as  may  be  desig- 
nated under  said  void  provision  of  said  will,  and  your  orators 
hereby  offer  to  make  said  payments  as  aforesaid,  and  are  ready 
and  willing  to  deposit  such  sums  of  money  or  give  such  security 
therefor  as  this  court  shall  judge  just  and  equitable  for  that 
purpose. 

Your  orators  further  show  that  said  executors  insist  upon  sell- 
ing said  real  and  personal  estate  of  said  testator,  and  refuse  to 
allow  your  orators,  or  either  of  them,  to  have  and  control  said 
property,  and  claim  that  your  oratrix  has  no  right  to  said  prop- 
erty except  to  have  and  receive  the  interest  upon  the  residue 
thereof,  and  claim  to  hold  the  same  under  said  void  limitation  over 
in  said  will,  and  refuse  to  comply  with  the  reasonable  requests  of 
your  orators  as  aforesaid." 

Prayer  of  the  petition : 

^^  And  that  said  last  will  and  testament  of  said  James  MeCon* 
nell  be  construed,  and  a  decree  be  entered  adjudging  your  oratrix, 
the  said  Mary  Helen  Doty,  to  be  the  absolute  owner  of  all  the 
estate  of  the  said  James  McGonnell,  deceased,  and  that  said  limi- 
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tatioD  over  of  an  interest  contingent  upon  the  death  of  yoor  said 
oratriz,  without  lawful  issue  living,  is  too  remote  to  have  any 
▼alid  force  and  is  void  ;  and  that  upon  payment  and  satisfaction 
of  the  debts,  funeral  charges,  legacies  and  expenses  of  adminis* 
tration,  all  said  estate,  both  real  and  personal,  l)e  turned  over  to 
said  oratrix  as  her  sole  and  absolute  property,  and  that  said  ex- 
ecutors make  and  execute  all  papers  and  conveyances  necessary 
to  carry  into  effect  said  decree,  and  that  they  be  restrained  and 
enjoined  from  selling  or  attempting  to  sell  any  of  said  property, 
real  or  personal,  until  the  right  of  your  orators  therein  be  estab- 
lished and  determined." 

Jod  0.  Baker ^  for  the  orators. 

The  orators  insist  that  the  devise  of  this  real  estate  to  Nancy 
McConnell  during  her  natural  life,  with  remainder  over  to  her 
only  child,  Laura  C.  Eddy,  with  remainder  over  to  Mary  Helen 
Eddy,  the  only  child  of  Laura  C,  created  what  would  have  been 
an  estate  tail  special  at  common  law.  Brown  v.  Hadleyy  1  Conn. 
551 ;  1  Billiard  on  Real  Prop.  84.  In  which  case  the  statute,  R. 
L.  s.  1916,  would  convert  the  estate  in  the  oratrix  into  a  fee 
simple. 

As  this  distribution  may  not  take  place  in  the  life-time  of  any 
persons  in  being  at  the  death  of  the  testator,  nor  within  21  years, 
and  a  sufScient  fraction  of  a  year  to  cover  the  period  of  gestation, 
it  is  too  remote  and  the  devise  over  is  void.  2  Redf.  on  Wills, 
275 ;  BraUlehoro  v.  Mead^  43  Vt.  556. 

W.  0.  Duntofiy  Edward  Dana  and  Jf.  (7.  JSvarls^  for  the  de- 
fendants. 

The  testator  could  by  will  limit  and  control  the  disposition  of 
his  property  for  a  life  or  lives  in  being,  and  twenty-one  years  and 
a  fraction  longer.  Nightingale  v.  Burrill^  15  Pick.  Ill ;  2  Redf. 
on  Wills,  845  ;  Brattleboro  v.  Mead,  43  Vt.  556  ;  Theo,  Sem.  v. 
KeOogg,  16  N.  Y.  83 ;  2  Bl.  Com.  174 ;  4  Kent  Com.  266 ;  2 
Wash.  Real  Prop.  859. 

That  the  words  of  the  will  import  a  definite  failure  of  issue  at 
the  time  of  the  death  of  Mary  Helen  Eddy,  and  that  such  was 
the  intent  of  the  testator  can  hardly  be  disputed.  See  4  Kent,  p. 
273,  279 ;    Qriewold  v.  &eer,  18  Ga.  545 ;  Morgan  v.  Morgan^ 
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5  Day,  617  ;  Cutler  v.  Doughty^  28  Wen.  518  ;  Jackson  v.  Kip, 
2  Paine  C.  C.  366 ;  Porter  v.  Bradley^  8  Term,  148. 

The  will  provides  that  all  the  property  of  the  testator,  both 
real  and  personal,  shall  be  sold  after  the  death  of  Nancy  McCon- 
nell,  and  the  proceeds  thereof,  after  the  payment  of  debts  and 
legacies,  securely  invested,  &c.  All  the  estate  will  be  divested 
of  its  reality  by  a  sale  as  required  by  the  will.  Craig  v.  Leslie j 
8  Wheat.  568  ;  4  Curtis,  294. 

If  the  said  Mary  Helen  dies  without  issue  living,  the  property 
vests  in  the  executors.  15  Pick.  118  ;  2  Williams  on  Ex.  1161 ; 
18  N.  Y.  284  ;  2  Bl.  Com.  881 ;  4  Mass.  216. 

The  opinion  of  the  court  was  delivered  by 

RoTCB,  Ch.  J.  The  testator  gave  a  life-estate  in  all  his  prop- 
erty, real  and  personal,  to  his  widow,  Nancy  McConnell,  and 
directed  that  all  of  his  estate,  real  and  personal,  that  might  re- 
main at  the  decease  of  his  widow  should  be  sold  by  his  executors 
and  invested  in  bonds  or  sureties ;  and,  after  the  payment  of 
legacies  to  John  Wilmerth  and  EthelbertO.  Eddj,  that  the  yearly 
interest  on  what  might  remain  of  the  estate,  and,  in  a  certain  con- 
tingency, $100  in  addition  thereto  out  of  the  principal,  should  be 
paid  annually  to  his  daughter,  Laura  C.  Eddy,  for  her  use  and 
support  during  her  life ;  and  that  if  his  grand^daughter,  Mary 
Helen  Eddy,  should  survive  her  mother  and  marry  and  have  law- 
ful issue  living,  the  residue  of  his  estate  was  given  to  her  and  her 
heirs  forever.  But  if  she  should  not  marry,  or,  marrying,  should 
have  no  issue  living,  then  she  was  to  have  only  the  interest  upon 
what  might  remain  of  the  estate  during  her  life.  And  what  might 
remain  of  the  estate  at  her  decease  was  to  go  to  his  relations, 
(George  W.  Chaplin  and  David  A.  Richardson,  to  be  by  them  dis- 
tributed to  such  heirs  of  each,  at  such  times  and  in  such  manner 
as  they  shall  deem  fit.  and  proper. 

Executors  were  named  in  the  will,  and  provision  was  made  for 
others  to  serve  in  that  capacity,  in  the  event  of  the  decease  of  one 
or  both  of  those  named,  and  for  an  appointment  by  the  Probate 
Court,  if  it  should  become  necessary.  Laura  C.  Eddy  died  before 
the  testator,  and  Mary  Helen,  the  oratrix,  before  the  death  of  the 
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testator,  was  married  to  the  orator,  John  C.  Doty,  and  has  no 
living  issue. 

The  oratrix  claims  that  she  is  entitled  to  the  whole  estate  that 
may  remain  after  the  payment  of  the  debts  and  legacies,  as  heir- 
at-law  of  the  first  taker,  Nancy  McConnell. 

Nancy  McConnell  took  only  a  life-estate  in  the  estate  of  the 
testator,  and  upon  her  decease  it  was,  by  the  will,  made  the  duty 
of  the  executors  to  convert  the  entire  estate  into  money,  and 
whatever  interests  were  bequeathed  to  take  effect  after  the  decease 
of  the  said  Nancy  were  to  be  realized  out  of  the  fund  that  would 
constitute  the  estate  after  it  had  thus  been  converted  into  money. 

The  intention  of  the  testator,  at  the  time  he  made  the  will,  is 
to  be  learned,  and,  when  ascertained,  is  to  be  carried  into 
efifect.  It  is  evident  that  the  testator  did  not  intend  to  devise  any 
interest  in  his  real  estate,  as  such,  except  the  life-interest  that 
was  given  to  his  widow;  and  her  interest  was  subject  to  be 
defeated  by  its  sale  under  the  power  conferred  by  the  will.  Our 
statute,  R.  L.,  section  1916,  only  refers  to  estates  in  lands,  and 
does  not  apply  to  personal  estates.  Its  design  was,  to  prevent 
the  entailment  of  lands  so  as  to  bar  the  right  to  alienate  them 
beyond  the  period  therein  named.  Under  this  will  the  estate 
might  have  been  sold  during  the  life  of  the  first  taker ;  and  it 
was  directed  to  be  sold  as  soon  as  may  be  after  her  decease.  The 
-  intention  of  the  testator  was,  that  his  estate,  certainly,  after  the 
life-estate  of  his  widow  should  terminate,  should  be  regarded  and 
administered  as  personal  estate.  Hence,  we  do  not  regard  the 
statute  relied  upon  as  controlling.  While  under  the  common 
law  words  in  a  will,  which  would  create  an  estate  tail,  if  used  in 
reference  to  real  estate,  would  generally  give  an  absolute  title  to 
the  first  taker,  when  applied  to  personal  property.  A  contingent 
interest  in  personalty  might  be  created  by  limitation  over  after  a 
preceding  estate,  to  operate  by  way  of  executory  devise. 

In  Brattleboro  et  ah  v.  Mecid  et  aZ.,  43  Yt.  556,  the  estate  at- 
tempted to  be  created  by  limitation  over  was  held  to  be  too  remote, 
and,  therefore,  void ;  upon  the  ground  that  the  words  used  in  the 
will,  upon  which  the  validity  of  the  devise  depended,  imported 
an  indefinite  failure  of  lineal  heirs  or  descendants. 
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Here,  the  contingeDcy  upon  which  the  devise  to  Chaplin  and 
Richardson  was  made  to  depend,  must  happen  within  a  life  in  be- 
ing at  the  time  the  will  was  executed ;  that  is,  the  death  of  the 
oratrix  without  lawful  issue  living.  While  it  remains  uncertain 
as  to  her  having  lawful  issue,  it  would  manifestly  defeat  the  ex- 
pressed intention  of  the  testator  to  permit  her  to  take  and  hold 
his  entire  estate. 

It  is  not  necessary  in  giving  a  construction  of  the  will  to  con- 
sider the  character  in  which  Chaplin  and  Richardson,  or  their 
successors,  may  receive  the  devise;  whether  as  strict  trustees, 
bound  as  such  to  designate  and  account  to  beneficiaries,  or  as  per- 
sons having  a  mere  power  to  designate,  which  they  may  exercise 
or  not,  as  they  may  elect  In  either  event  they  take  the  legal  title, 
and  the  question  of  their  accountability  does  not  affect  the  legality 
of  the  devise. 

The  decree  of  the  Court  of  Chancery,  dismissing  the  bill,  is 
affirmed,  and  cause  remanded. 


MARY  GARVIN  v.  THOMAS  WALSH  and  WILLIAM  WALSH. 
Bastardy  Proee4d%ng%.     Beeoffnizanee, 

1.  In  bastardy  proceedingB  if  no  new  recognizance  is  entered  into,  the  one  taken  be- 

fore the  magistrate  continuea  in  full  force,  and  is  held  as  a  security  that  the  de, 
fendant  shall  perforin  the  orders  of  the  County  Court  in  the  premisee. 

2.  Nor,  will  a  surrender  of  the  principal  in  court,  after  judgment  ha$  been  rendered 

againet  him,  discharge  such  surety. 
8.  Nor,  hi  the  complainant  compelled  to  resort  to  an  action  of  debt,  or  ectre  faeiae . 
bat  the  County  Court,  on  motion,  by  virtue  of  section  2407,  R.  L.,  may  awar(i 
execution  against  such  surety. 

4.  In  Gray  ▼.  Fuleome,  7  Vt.  452,  and  Mather  v.  Clarke  2  Aik.  209,  the  principals  were 

surrendered  in  court  b^are  judgment 

5.  B.  L.  s.  2407.  bastardy,  construed. 

Heard  by  the  court  at  the  March  Term,  1881,  Vbazby,  J.,  pre- 
siding.   It  was  a  motion,  under  chapter  74,  section  10,  O.  S.  (B. 
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L.  8.  2407),  for  an  execution  against  a  surety  in  bastardy  pro- 
ceedings ;  and  the  court  held  that  the  complainant  was  entitled 
to  an  execution.  Thomas  Walsh  was  the  principal,  and  William 
Walsh  the  surety,  in  the  bastardy  proceedings  before  the  justice. 
The  said  Thomas  was  adjudged  by  the  Oounty  Court  to  be  the 
father  of  the  child  ;  and  ordered  to  pay  $300  towards  its  support, 
and  costs  of  the  suit.  This  was  at  the  September  Term,  1880. 
No  new  recognizance  was  entered  into ;  no  execution  was  issued 
against  the  said  Thomas  ;  and  the  said  William  did  not  surrender 
said  Thomas  in  court  in  discharge  of  the  recognizance  till  the 
March  Term,  1881,  when  the  said  Mary  had  applied  for  an  ex- 
ecution against  the  surety.  The  other  facts  are  sufficiently  stated 
in  the  opinion. 

J.  D.  Butler  and  J.  B.  Phelps^  for  the  defendants. 

Bail  on  bastardy  prosecutions  is  analogous  to  bail  on  mesne 
process,  in  civil  actions,  and  bail  in  criminal  cases.  Mather  ▼. 
Clark,  2  Aik.  209  ;  Gray  v.  Fulsome,  7  Vt.  352. 

Under  our  statute,  bail  on  mesne  process  and  bail  on  penal 
bonds  may  surrender  their  principal  after  judgment  in  the  origi- 
nal suit,  in  discharge  of  themselves  any  time  before  judgment  on 
"  scire  facias  by  the  payment  of  costs  of  scire  facias. ^^  (Jen.  Sts. 
c.  63, 88.  63,  64  ;  lb.  c.  30,  ss.  70,  71 ;  22  Vt.  614 ;  11  Vt.  847  ; 
2  Tyler,  142 ;  36  Vt.  292  ;  21  Vt  409. 

Q-.  E.  Lawrence,  for  the  plaintiff. 

The  original  recognizance  taken  before  the  justice  in  this  case, 
stands  as  security  for  the  performance  of  the  order  of  the  court, 
unless  there  be  a  surrender  of  the  priitcipal  or  a  new  rec(^i- 
zance  entered.  Simmons  v.  Adams,  15  Vt.  677 ;  Freeman  v. 
Batchelder,  35  Vt.  13. 

The  appearance  of  the  principal  in  court,  and  his  defence  of  the 
suit,  was  not  enough  to  discharge  the  surety.  There  must  be  a 
formal  surrender  of  the  principal  into  the  custody  of  the  court, 
and  an  exoneretur  entered  upon  the  record.  Humphrey  v.  Kas- 
son,  26  Vt.  760  ;  Bhod  v.  Morrill,!!  Vt.  598. 

The  recognizance  is  a  part  of  the  files  and  records  of  the  County 


JANUARY  TERM,  1882.  869 

GarWn  v.  Walsb. 

Court.    17  Yt.  tupra.    The  surety  coald  not  sarrender  his  prin- 
cipal after  judgment.    15  Yt.  677  ;  26  lb.  760. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  The  defendant  in  a  bastardy  case,  when  brought  be- 
fore a  magistrate,  is  required  to  enter  into  a  recognizance  for  his 
appearance  before  the  County  Court  and  to  abide  the  order  of  the 
court  in  the  premises.  If  in  the  County  Court  the  defendant  is 
adjudged  to  be  the  father  of  the  child,  the  court  makes  suitable 
orders  with  reference  to  his  contributing  to  its  support,  the  ex- 
penses of  the  mother,  and  costs  of  suit.  At  the  term  when  such 
orders  are  made,  a  new  recognizance  can  be  entered  into,  condi- 
tioned for  the  performance  of  the  orders,  and  when  so  entered 
into,  the  recognizance  before  the  magistrate  becomes  null.  In 
case  no  new  recognizance  is  entered  into  by  the  defendant,  the 
one  taken  before  the  magistrate  continues  in  full  force,  and  is 
held  as  security  that  the  defendant  shall  perform  the  orders  of  the 
court  in  the  premises.  SimmonB  v.  Adanuy  15  Yt.  677 ;  Free- 
man ▼,  Batehdderj  85  Yt.  18. 

The  surety  in  this  case,  claimed  in  the  court  below  that  he 
should  be  released  from  any  liability  upon  his  recognizance,  upon 
his  surrendering  the  principal  in  court,  at  lea'st,  as  to  all  sums 
not  then  due ;  and  that  thereupon  he  had  the  right  to  have  an 
exaneretur  entered  upon  the  record.  The  ruling  was  adverse  to 
the  surety,  and  to  such  ruling  exception  was  taksn.  The  pro- 
posed surrender  of  the  principal  was  subsequent  to  the  term  at 
which  judgment  was  rendered  and  the  orders  made. 

We  think  that  after  judgment  in  these  cases,  under  the  provis- 
ions of  our  statutes,  the  surety  has  no  right  to  surrender  the  prin- 
cipal in  court  in  discharge  of  his  recognizance.  His  liability  be- 
comes fixed  by  the  judgment,  and  even  the  subsequent  death  of 
the  principal  will  not  have  the  effect  to  discharge  him.  Hum- 
phrejf  et  ux.  v.  Ka9%on^  26  Yt.  760.  In  the  cases  cited,  Qray  v. 
FuUome  7  Yt.  452,  and  Mather  v.  Olarkj  2  Aik.  209,  the 
principals  were  surrendered  in  court  pending  the  prosecutions  and 
before  judgment.  These  cases  therefore  are  not  authority  in 
iavor  of  a  surrender  after  judgment.  Whether  the  surety  had 
24 
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the  right  at  common  law  to  surrender  the  principal  at  any  time 
after  judgment,  it  is  unnecessary  to  inquire,  as  we  think  our  stat- 
ute controls  the  matter  as  above  indicated. 

The  proceeding  is  against  the  surety  by  motion  under  sec.  2407, 
B.  L.,  q.  v.,  and  the  defendant  claims  that  it  is  irregular ;  that 
the  complainant  must  resort  to  her  action  of  debt  or  scire  faeia$ 
upon  the  recognizance ;  that  the  relief  by  motion  can  be  granted 
in  only  two  cases ;  viz.,  where  the  recognizance  was  entered  into 
in  the  County  Oourt,  or  before  one  of  the  judges  of  such  court  in 
vacation.    The  recognizance  in  this  case  was  taken  by  the  magis- 
trate before  whom  the  defendant  was  brought  when  first  arrested, 
but  the  law  required  it  to  be,  and  it  was,  returned  by  him  to  the 
County  Court,  and  it  became  and  is  a  part  of  the  files  in  that 
court.    The  question  is,  can  it  be  enforced  in  the  manner  sought 
in  this  case  ?    Did  the  County  Ooutt  have  power  to  enter  up  judg- 
ment on  the  recognizance,  against  the  surety,  and  award  execu- 
tion for  the  sums  mentioned  in  the  orders  ?    The  statute  provides 
that  it  may  be  done  by  ^^  the  court  before  which  the  recognizanoe 
was  entered  into,  or  to  which  a  recognizance  taken  by  a  single 
judge  is  returned/'    Either  the  magistrate,  or  the  County  Court, 
had  power  to  proceed  in  the  manner  indicated,  for  the  statute  ex- 
pressly provides  that  ^'  the  court  before  which  the  recognizance 
was  entered  into  may  enter  up  judgment,"  &o.    The  recognizance 
being  returned  to  the  County  Court  and  becoming  a  part  of  the 
files,  and  the»orders  to  be  enforced  being  those  of  the  County 
Court,  we  think  the  intent  of  the  statute  and  its  meaning,  is,  that 
the  proceedings  provided  by  said  section  shall  be  had  in  the 
County  Court  and  not  before  the  magistrate ;  and  that  that  court 
has  power  to  proceed  by  motion  and  enforce  the  rights  of  the  com- 
plainant, under  any  recognizance  properly  in  the  court,  that  is  in 
force  between  the  parties.    The  case  of  Freeman  v.  Batehelderj 
above  cited,  was  eeirefaeiae^  so  that  question  was  not  directly  in- 
volved, but  the  reasoning  of  the  late  learned  Chief  Justice  Pier- 
point  is  applicable,  and  seems  to  us  conclusive  upon  the  subject 
discussed. 

We  think  the  words  in  the  statute,  ^'  before  which  such  recog- 
nizance was  entered  into,  or  to  which  a  recognizance  taken  by  a 
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single  jadge  may  be  retained/'  are  descriptive  of  and  intended  to 
designate  the  coort,  to  which  the  power  to  proceed  on  motion  is 
given,  rather  than  limiting  the  power  of  the  court  to  action  npon 
recognizances  taken  in  open  conrt  or  before  one  of  the  judges. 
The  statute  limits  such  proceedings  to  the  County  Court  in  the 
county  in  which  the  orders  are  made,  and  gives  the  court  power 
to  enforce  in  the  manner  provided,  any  recognizance  properly  in 
that  court,  although  it  was  entered  into  originally  before  a  magis- 
trate. A  recognizance  taken  by  a  magistrate,  which  is  required 
to  be  returned  to,  and  becomes  a  part  of  the  files  of  the  County 
Court,  may  fairly  be  said  to  have  been  entered  into  before  such 
court. 

It  could  not  have  been  the  intent  of  the  legislature  to  give  the 
magistrate  power  to  take  jurisdiction  of  the  case,  and  enforce  the 
orders  of  the  County  Court.  Indeed  the  proceedings  before  the 
magistrate  can  hardly  be  called  those  of  a  court ;  nothing  is  tried 
by  him,  he  has  no  discretion  as  to  whether  the  defendant  shall  be 
held  to  bail  or  not ;  all  that  he  can  do  is  to  take  a  recognizance 
of  the  defendant  and  return  the  papers  to  the  County  Court.  The 
proceedings  resemble  the  issuing  of  a  County  Court  writ  by  a 
justice  of  the  peace,  who  merely  signs  the  writ  and  takes  the  re- 
cognizance for  costs.  They  are  really  proceedings  in  or  before 
that  court 

Judgment  affirmed. 
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BOBEBT  H.  DBAKE  v.  JAKE  BABKEB  and  Anothsb. 
JEfeetment.    Purchaser  tpith  Notice,    Agent. 

1 .  The  questdon  being  whether  th  e  plaintiff  was  a  bona  Jlde  purchaser,  without  notioe 

of  an  unrecorded  deed,  and  the  transaction  having  been  conducted  by  hie  agent, 
notioe  to  the  agent  was  notice  to  the  principal;  and  any  evidence  tending  to 
prove  notice  to  the  agent  was  admissible. 

2.  But  the  jury  found  specially,  in  effect,  that  the  plaintiff  himself  had  actual  notice, 

which  is  fatal  to  his  right  of  recovery. 

Ejectment.  Trial  by  jury,  September  Term,  1881,  Veazby, 
J.,  presiding.     Verdict  and  judgment  for  the  defendants. 

The  exceptions  showed  that  both  parties  claimed  title  from 
Robert  R.  Drake,  father  of  the  plaintiff;  that  the  defendants'  deed 
was  first  executed,  and  the  plaintiff's  first  recorded ;  and  that  the 
plaintiff  testified  that  his  father  was  his  agent  to  do  the  business 
of  making  the  deed  and  getting  it  recorded.  The  other  facts  are 
sufficiently  stated  in  the  opinion.  Several  questions  were  raised 
in  the  court  below  ;  but  these  are  no  longer  material  after  the  ver- 
dict, and  the  construction  given  it  by  the  court. 

Bedington  f  Butler^  for  the  plaintiff. 

In  the  action  of  ejectment  the  legal  title  only  is  involved.  29 
Vt.  405 ;  28  Miss,  84 ;  5  U.  S.  Dig.  188,  s.  162. 

P.  R.  Kendall  and  Beaman  ^  Platt^  for  the  defendants. 

R.  R.  Drake  was  both  the  plaintiff's  agent  and  the  grantor.  The 
plaintiff  is  affected  with  his  agent's  knowledge.  Hart  v.  Bankj 
88  y t.  252 ;  1  Keen,  154. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  Plaintiff  claimed,  and  gave  evidence  tending  to 
show,  that  he  was  a  bona  fide  purchaser  of  the  demanded  prem- 
ises, without  notice  of  the  unrecorded  deed  thereof  from  SLobert 
R.  Drake,  his  father,  to  Henry  Langdon,  dated  January  18, 1869. 
Defendants  claimed,  and  gave  evidence  tending  to  show,  that 
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plaintiff  was  not  snch  purchaser,  but  had  actual  notice  of  said 
deed.  Plaintiff  also  claimed,  and  gave  evidence  tending  to  show, 
that  during  the  summer  before  his  deed  was  executed,  he  had  some 
talk  with  his  father  about  purchasing  the  demanded  premises ; 
that  he  was  constantly  employed  in  a  hotel  in  New  York  during 
the  season,  and  was  so  employed  at  the  time  his  deed  was  exe- 
cuted ;  and  that,  in  consequence  thereof,  he  was  obliged  to  do  the 
business  of  taking  his  deed  in  the  way  it  was  done. 

The  effect  of  this  claim  was,  to  make  plaintiff's  father  his  agent 
in  this  behalf;  and  if  his  agent,  then  notice  to  his  father  would 
be  notice  to  him,  and  any  evidence  tending  to  show  notice  to  his 
father  was  admissible. 

But  the  court  submitted  to  the  jury  to  find  specially  whether 
plaintiff  was  an  innocent  purchaser  independently  of  the  knowl- 
edge his  lather  had  in  the  exercise  of  his  agency,  and  the  jury 
found  he  was  not ;  thus,  in  effect,  finding  that  plaintiff  had  actual 
notice  of  said  unrecorded  deed.  This  finding  is  fatal  to  plaintiff's 
right  of  recovery,  and  renders  it  unnecessary  to  consider  the  other 
questions  raised  in  the  case. 

Judgment  affirmed. 


CLARK  F.  RICHARDSON  v.  WILBUR  P.  PAIGE  anb  Trustbks, 
ExECtrroBS  of  S.  P.  PAIGE. 

Will.     OofUtngent  Life  E%taU.     Trustee  Proeeis. 

A  will  contained  the  following:  "I  give,  &c,  to  my  eon,  W.  F.  Paige,  one  equal  on* 
divided  half  of  all  the  reeidae  of  my  estate,  both  real  and  personal.  To  have, 
&c.,  .  .  hia  hein,  &c,  .  .  .  forever;  sn^ect,  nevertheless,  to  the 
conditions,  and  provisions  foUowing,  which  are  hereby  made  for  the  contingent 
benefit  of  Alice  Paige,  wife  of  the  said  W.  F.  Paige;  to  wit,  in  case  the  said 
W.  F.  shall  die  leaving  the  said  Alice  sarviving  him,  ...  the  said  Alice 
shaUhave  the  ase  of  the  entire  share  or  legacy;  .  .  .  or  so  much  as  shall 
remain  on  hand  at  the  time  of  his  decease;  and,  also,  the  avails  of  so  much 
thereof  aeshaU  have  been  converted  into  money  or  other  property;  and  the 
same  shall  be  held  and  enjoyed  by  the  said  Alice,  and  appropriated  towards 
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the  necessary  sapport  and  maintenance  of  any  child  .  .  .  of  W.  F.  and 
Alice,  if  any  snch  there  shall  be,  so  long,  and  so  long  only,  as  the  said  Alice 
shall  remain  the  widow  of  the  said  W.  F.  And  at  the  decease  of  said  Alice,  or 
in  the  event  she  shall  marry  again,  then,  and  in  either  event,"  the  remainder 
of  the  property  was  to  go  to  the  testator's  heirs.  On  a  salt  being  brooght  by  a 
creditor  of  W.  ?.  Fftige  to  attach  by  trastee  process  the  property  or  legacy, 
Hdd,  that  W.  F.  Paige  was  only  entitled  to  the  nse  and  income  of  tiie  property 
daring  his  life;  and  that  AUce,  his  wife,  took  a  contingent  life-Mtate. 

Heard  on  an  agreed  statement  of  facts,  at  the  September  Term, 
1879,  DuNTON,  J.,  presiding.  The  court  decided  that  the  trustees 
were  chargeable. 

AGREED    STATEMENT. 

The  trustees  are  the  executors  of  the  estate  of  Sylvester  F.  Paige, 
deceased.  The  defendant  is  the  son  of  said  Sylrester  F.  (The 
provisions  of  the  will  are  sufficiently  stated  in  the  opinion  of  the 
court.) 

The  will  has  been  duly  proved.  Alice  Paige,  named  in  the  will, 
the  wife  of  the  defendant,  is  living,  and  she  and  said  defendant 
have  one  child  living.  There  has  been  no  order  of  distribution 
of  said  estate  by  the  Probate  Court,  and  the  share  of  the  defend- 
ant, or  his  wife,  or  children,  has  not  been  ascertained. 

The  defendant  was  indebted  to  the  said  Sylvester  F.  Paige  at 
the  time  of  his  death  in  the  sum  of  about  three  thousand  dollars, 
which  has  never  been  paid.  Since  their  appointment  the  said  ex- 
ecutors have  let  the  defendant  have  four  hundred  dollars  of  the 
money  of  the  estate  and  taken  his  notes  therefor,  one  hundred  dol- 
lars of  which  sum  they  have  let  the  defendant  have  and  taken  his 
notes  for,  since  this  suit  was  commenced. 

It  is  agreed  that  if  by  the  terms  of  said  will  the  said  Wilbur 
F.  Paige  is  entitled  to  have  decreed  to  him,  absolutely  and  with- 
out any  restrictions,  the  said  ^'  equal  undivided  half  of  all  the  resi- 
due of  my  estate,  both  real  and  personal,"  then  the  amount  in  the 
hands  of  said  alleged  trustees  as  executors,  as  aforesaid,  belong- 
ing to  said. Wilbur  F.,  is  sufficient  to  pay  the  plaintiff's  claim  in 
this  case.  Also  that  if  said  Wilbur  F.  Paige  is  not  entitled  to  said 
equal  and  undivided  half  absolutely,  but  is  entitled  to  have  paid 
to  him  the  income  of  said  equal  undvided  half  from  and  after  the 
decease  of  said  testator,  then  it  is  agreed  that  said  trustees  may 
be  adjudged  chargeable,  as  executors,  as  aforesaid,  for  such  an 
amount,  but  not  greater  than  the  plaintiff's  claim,  as  shall  be  found 
in  the  hands  of  said  trustees  as  the  income  of  said  ^'  equal  undi- 
vided half  "  upon  settlement  of  said  estate  in  the  Probate  Court, 
after  applying  said  income  so  far  as  necessary  in  the  liquidation 


JANUARY  TERM,  1882.  375 

Richardaon  o.  Bftige. 

of  whatOYor  may  be  the  indebtedness  of  said  Wilbur  F.,  to  said 
estate,  and  said  executors  at  the  time  this  suit  was  brought.  And 
it  is  further  stipulated  if  the  court  shall  adjudge  the  trustees 
chargeable  for  either  principal  or  income  of  said  legacy  under  the 
facts  aforesaid,  then  the  proper  judgment,  affirming  or  reversing 
the  judgment  of  the  County  Court,  shall  be  rendered  that  the  case 
may  go  before  a  commissioner  as  proyided  in  section  nineteen  of 
chapter  thirty-four  of  the  General  Statutes. 

ProiU  ^  Walker  J  for  the  trustees. 

It  is  clear  that  W.  F.  Paige  did  not  take  an  absolute  and  un- 
conditional gift.  The  intention  of  the  testator  must  govern. 
Lord  RoMlLLT,  in  Wood  v.  Woodj  4  L.  R.  Eq.  Gas.  54 ;  Hibhard 
V.  Hibbard,  10  Vt.  173 ;  1  Bro.  G.  G.  142. 

The  gift  to  Wilbur,  therefore,  does  not  include  the  power  or 
right  of  disposing  of  the  share  devised  so  as  to  defeat  the  provis- 
ion made  for  the  wife,  nor  is  it  the  devise  of  an  interest  coupled 
with  a  power  of  sale  which  he  has  never  exercised  or  attempted 
to  exercise.  The  language  of  the  will  is  not  appropriate  to  ex- 
press any  such  thing,  and  manifestly  the  testator  intended  nothing 
of  the  kind. 

But  farther;  this  object  and  intention  of  Mr.  Paige  is  not  de- 
feated by  the  qualifying  words  of  the  will,  so  to  call  them,  and  to 
which  we  have  already  referred.  They  do  not  give  Wilbur  the 
power  of  disposing  of  the  share,  or  place  it  within  the  reach  of 
his  creditors.  Does  Alice  take  at  the  option  of  Wilbur  ?  The 
will  contains  no  such  language.  Is  the  share  given  Wilbur  un- 
conditionally ?  It  says  he  shall  take  subject  to  a  condition.  Jarm. 
on  Wills,  (8d  ed.)  497  ;  4  L.  R.  Eq.  Gas.  477.  In  Blamire  v. 
CHddert,  16  Yes.  316,  the  Master  of  the  Rolls  says :  <<  In  a  will 
it  is  not  material  in  what  order  the  clauses  are  arranged.  The 
question  is,  what  is  the  effect  upon  the  whole."  Siston  v.  Seaburjfy 
1  Sumner,  242 ;  EShhard  v.  Hurlhurt,  10  Vt.  177-8 ;  Thomp- 
«(m  V.  Carl,  51  Vt.  408  ;  ESll  v.  Thoma%y  9  Reporter,  691. 

In  &oodright  v.  Barron,  11  East,  224,  it  was  held  that  the 
words,  freely  to  be  possessed  and  enjoyed,  did  not  show  an  intent 
to  pass  a  fee — that  they  might  mean  freely  daring  life,  free  of 
charge,  free  from  impeachment  of  waste,  or  freely  for  all  purposes 
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against  the  heir.  To  the  same  effect  is  Lloyd  v.  Jack9ony  1  L.  B. 
(Q.  B.)  578  ;  Wright  v.  Dean,  10  Wheat.  204  ;  Wheaton  $t  al. 
V.  Andrea,  28  Wend.  462  ;  Smith  v.  Bell,  6  Peters,  68  ;  Brant 
V.  Virginia  Coal  ^  Iran  Co.  93  U.  S.  826 ;  Lewie  v.  Palmer,  46 
Conn.  454  ;  Hollister  v.  Shaw,  lb.  248. 

Upon  any  constrnction  the  fund  or  share  in  question  is  beyond 
the  reach  of  creditors  in  this  process.  Wilbur  has  only  a  condi- 
tional estate  or  interest  in  the  effects  attempted  to  be  charged 
with  his  debts.  Piequei  v.  Swan,  4  Mason,  448  ;  Exre.  of  White 
V.  WhiU,  80  Vt.  888.  ' 

E.  J.  Phelps  and  Edward  Dana,  for  the  defendant. 

The  devise  to  the  defendant  W.  F.  Paige  of  **  one  equal  undi- 
vided half  of  all  the  residue  "  of  the  estate  of  the  testator  was  ab- 
solute ;  and  the  ^'  condition  and  provisions  "  made  for  the  ^^  con. 
tingent  benefit  of  Alice,"  are  void  as  being  repugnant  to  the  estate 
devised  to  said  W.  P.  Paige.  Ide  v.  Ide,  5  Mass.  504.  Wher- 
ever it  is  the  clear  intention  of  the  testator  that  the  devisee  shall 
have  an  absolute  property  in  the  estate  devised,  a  limitation  over 
must  be  void.     Pabson,  Ch.  J.,  in  Ide  v.  Ide,  supra. 

The  same  rule  as  to  the  construction  of  a  gift  in  fee,  or  abso- 
lute gift  with  a  limitation  over,  has  been  adopted  in  the  following 
cases :  Flanders  v.  Clark,  1  Yes.  Sen.  10  ;  Merrill  v.  Emery,  10 
Pick.  507 ;  Harris  v.  Knapp,  21  Pick.  412 ;  Burbank  v.  Whit- 
ney, 24  Pick.  146 ;  McKeneie^s  Appeal,  41  Conn.  607  ;  Baeon  v. 
Woodward,  12  Gray,  816 ;  McDonald  v.  Walgrove,  1  Sand.  Ch. 
276  ;  Jackson  v.  Bull,  10  Johns,  ill ;  Jackson  v.  Robins,  15 
Johns.  169  ;  16  Johns.  588.     See  also  2  Bedfield  on  Wills,  277. 

If,  then,  the  testator  intended  to  give  the  power  of  disposal  of 
the  property  or  estate  devised  to  the  defendant,  Wilbur  F.  Paige, 
the  condition  or  limitation  over  is  void.  That  he  did  so  intend  is 
apparent  from  the  language  of  the  will ;  1st,  there  is  nothing  in 
the  will  restricting  the  devise  to  the  use  only  ;  2d,  there  are  no 
words  in  the  will  that  provide  for  a  trust  estate  or  trustees ;  Sd, 
the  clause,  **  or  so  much  thereof,  as  shall  remain  on  hand,*'  taken 
in  connection  with  the  language  of  the  bequest,  to  said  Wilbur  F., 
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shows  conclasivelj  that  the  testator  intended  that  the  devisee 
should  have  power  of  disposal. 

The  court  will  presume  the  devise  is  of  the  whole  estate,  unless 
the  testator  clearly  intended  to  restrict  it  to  the  use  only. 

In  order  to  have  such  an  effect,  it  must  appear  that  the  words 
used  were  intended  by  the  testator  to  so  restrict  it.  Barrett  v. 
Marsh,  126  Mass.  216 ;  1  Perry  on  Trusts,  s.  115. 

Redington  ^  Butler^  for  the  plaintiff. 

As  regards  the  construction  of  wills,  courts  ancient  and  modern 
have  established  the  intent  of  the  testator  to  be  the  sole  object  in 
view.  18  Ves.  Ill ;  28  Vt.  330  ;  Story  Eq.  ss.  1069, 1070,  and 
n.  2  ;  12  Oa.  192 ;  11  Gratt.  454 ;  100  Mass.  222,  348  (1863)  ; 
12  Gray,  376  ;  21  Barb.  35 ;  21  Conn.  257. 

Where  the  absolute  property  is  first  given  it  is  not  restrained 
by  a  gift  over  of  what  the  first  taker  does  not  dispose  of  in  his 
lifetime,  or  by  will.  Cuthheri  v.  Furrier j  Jacobs'^  Rep.  416 ; 
Boss  V.  BosSy  2  Swanst.  157  ;  see  note  3,  in  BiUl  v.  Hardy j  1 
Vesey,  p.  272. 

Uncontrollable  power  of  disposition  amounts  to  an  ownership, 
and  does  not  raise  a  trust.  Harland  v.  Tripp,  1  Bro.  C.  G.  143  ; 
Meredith  v.  Heneage,  1  Sim.  542 ;  Maggridge  v.  Thaekwelly  7 
Yes.  82  ;  Bade  v.  Bade,  5  Mad.  118  ;  Curtis  v.  BiyUm,  5  Mad. 
484 ;  Story  Eq.  s.  1070. 

The  income  is  several  and  distinct,  and  must  be  divided  by  the 
executors,  and  can  be  held  by  the  trustee  process  by  express  stat- 
ute, unless  that  income  depends  on  some  contingency,  and  if  Wil- 
bur is  entitled  to  the  income  at  all,  it  clearly  does  not  depend 
upon  any  contingency.  Gen.  Sts.  p.  306,  s.  3 ;  Downer  v.  Top- 
liff  #  2V.,  19  Vt,  399 ;  Bflis'et  al.  v.  Qoodnow  ^  2V.,  40  Vt. 
237  ;  Doumer  v.  Curtis  ^  Tr.,  25  Vt.  650  ;  Hart  v.  ChristU,  61 
Vt.  48.  The  interest  is  several  and  distinct.  Piper  v.  Hanley, 
48  Vt.  479  ;  BartleU  v.  Wood,  32  Vt.  372. 

The  opinion  of  the  court  was  delivered  by 
Bedfield,  J.    The  property  in  question  has  been  attached  by 
trustee  process,  by  a  creditor  of  Wilbur  F.  Paige,  the  principal 
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debtor ;  and  the  question  is  submitted,  whether  it  be  subject  to 
such  attachment. 

Wilbur  P.  Paige  derives  his  title  to  the  property  by  the  will  of 
his  father,  which  is  expressed  in  the  following  words : 

^'  I  give,  £c.,  to  my  son  Wilbur  F.  Paige,  one  equal  undivided 
half  of  all  the  residue  of  my  estate,  both  real  and  personal.  To 
have  and  to  hold  to  him  the  said  Wilbur  F.  Paige,  his  heirs,  ex- 
ecutors, administrators  and  assigns  forever ;  subject,  nevertheless, 
to  the  conditions  and  proyisions  following,  which  are  hereby  made 
for  the  contingent  benefit  of  Alice  Paige,  wife  of  the  said  Wilbur 
F.  Paige ;  to  wit,  in  case  the  said  Wilbur  F.  shall  die  leaving  the 
said  Alice  surviving  him,  then,  in  that  case,  it  is  my  will  that  said 
Alice  shall  have  the  use  of  the  entire  share,  or  legacy  hereby  be- 
queathed to  him  the  said  Wilbur  F.,  or  so  much  as  shall  remain 
on  hand  at  the  time  of  his  decease ;  and  also  the  avails  of  so 
much  thereof  as  shall  have  been  converted  into  money,  or  other 
property ;  and  the  same  shall  be  held  and  enjoyed  by  the  said  Alice, 
and  appropriated  towards  the  necessary  support,  and  mainte- 
nance of  any  child,  or  children  of  said  Wilbur  F.  and  Alice,  if 
any  such  there  shall  be,  so  long,  and  so  long  only,  as  the  said 
Alice  shall  remain  the  widow  of  the  said  Wilbur  F.  And  at  the 
decease  of  said  Alice,  or  in  the  event  she  shall  marry  again,  then, 
and  in  either  event,  4t  is  my  will  that  said  share,  or  so  much  as 
shall  remain  on  hand,  or  the  avails  thereof,  shall  descend  to,  and 
vest  in  the  legal  heirs  of  the  said  Wilbur  F.  Paige,  as  herein  be- 
fore set  forth." 

The  bequest  is  the  absolute  and  entire  fee  to  Wilbur  F.,  his 
heirs,  executors,  administrators  and  assigns  forever,  subject,  nev- 
ertheless, to  all  the  provisions  made  in  the  same  instrument,  for 
the  contingent  benefit  of  Alice. 

In  the  great  number  and  variety  of  adjudged  cases  that  have 
come  to  our  notice,  the  language  of  each  bequest  differs  somewhat 
from  that  of  others.  But  all  the  cases  agree,  that  the  intent  of 
the  testator  is  to  be  ascertained  and  followed,  in  giving  construc- 
tion to  a  will.  And  as  was  said  by  Lord  Chancellor  Ebskinb,  in 
Hixan  v.  Oliver^  13  Ves.  Ill,  "  this  is  a  question  of  intentionj 
which  the  court  can  get  at  only  by  the  words  of  the  will." 

It  is  to  be  noticed  that  the  bequest  to  Wilbur  F.  is,  in  express 
language,  made  subject  to  the  right  and  interest  in  the  same  prop- 
erty, and  by  the  same  instrument,  bequeathed  to  his  wife  Alice ; 
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and  the  counsel  for  the  plaintiff  rely  solelj  upon  the  language 
used  by  the  testator  in  defining  the  bequest  to  Alice ;  so  that 
whatever  estate  is  carved  out  of  this  property,  for  the  benefit  of 
Alice,  is  not,  and  cannot  be,  repugnant  to,  or  inconsistent  with, 
the  bequest  to  Wilbur  F. ;  for,  that,  by  express  words,  is  made 
aobject  to  the  provision,  made  in  said  will,  ^*  for  the  contingent 
benefit  of  Alice/'  A  large  portion  of  this  instrument  is  occupied 
in  carving  out  and  limiting  an  estate,  in  this  property,  which  the 
testator  declares  to  be  for  the  benefit  of  Alice ;  yet  the  counsel 
for  the  plaintiff  insist  that  such  language  is  used,  in  describing 
the  provision  for  the  benefit  of  Alice,  that  the  whole  provision 
becomes  nugatory,  and  without  meaning  and  effect.  It  is  a  maxim 
of  the  law,  that  every  separate  and  distinct  provision  of  a  written 
instrument  is  supposed  by  the  maker  to  have  a  purpose  and  mean- 
ing ;  and  is  to  be  construed,  if  possible,  to  give  them  all  effect, 
ut  res  magis  valeat  quam  pereat. 

Judge  Phelps,  in  Eibbard  v.  Hurlburty  10  Vt.  178,  wherein  it 
was  argued  that  two  provisions  in  a  will  could  not  both  subsist, 
and  be  enforced,  says  tersely,  as  was  his  habit :  ^^  Of  his  intentions 
(of  the  testator)  in  this  case  to  create  both  estates,  there  can  be 
no  doubt ;  and  that  intention  must  be  effectuated,  unless  there  be 
a  legal  impoiMilitjf  that  they  should  subsist  together." 

Judge  Bedfield,  Law  of  Wills,  2d,  p.  278,  in  summing  up 
says :  '^  It  is  a  settled  rule  of  American,  as  well  as  English  law, 
that  when  the  first  devisee  has  the  absolute  right  to  dispose  of  the 
property  in  his  own,  unlimited,  discretion  .  .  .  any  estate 
over  is  void,  as  being  inconsistent  with  the  first  gift."  But  he 
admits,  in  his  note  to  Ide  v.  Jde,  5  Mass.  600,  '^  that  a  contingent 
executory  devise  may  be  limited  upon  a  fee  simple."  Such  is  the 
case  of  Brightman  v.  Brightman^  108  Mass.  288 ;  Burleigh  v. 
Chugh,  52  N.  H.  267  ;  WiUiameon  v.  Daniel,  12  Wheat.  568. 
^^  The  exclusion  of  the  devise  over  depends  upon  whether  the  first 
taker  has  the  absolute  right  to  dispose  of  the  property."  And 
Ch.  J.  Marshall,  in  Smith  v.  Bell,  6  Peters,  68,  disregarded 
this  rule,  in  order  to  give  effect  to  all  parts  of  the  will,  and  carry 
out  the  intent  of  the  testator. 

Does  this  will  give  the  absolute  and  unlimiUd  disposal  of  the 
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property  at  his  discretion,  to  Wilbur  F.  ?  Not  so,  as  we  have 
seen  by  the  language  of  the  bequest  to  him. 

Is  it  to  be  inferred  from  the  language  defining  the  bequest  to 
Alice  ? 

This  language  is  general  and  comprehensive ;  '^  it  is  my  will 
(in  the  event  named)  that  said  Alice  shall  have  the  use  of  the 
entire  share,  or  legacy,  hereby  bequeathed  to  him,  the  said  Wil- 
bur F.,  or  so  much  thereof  as  shall  remain  on  hand,  at  the  time 
of  his  decease  ;  and  also  the  avails  of  so  much  thereof  as  shall 
have  been  converted  into  money  or  other  property."  This  pro- 
vision for  Alice  must  bo  '^  effectuated,"  to  use  the  language  of 
Judge  Phelps,  ^*  unless  there  be  a  legal  impossibility  that  the  two 
provisions  should  subsist  together." 

The  subject  of  the  bequest  is  described  ^^  as  one  equal  undivided 
half  of  all  the  residue  of  my  estate  both  real  and  personal."  It  may 
well  be  supposed  to  consist  of  real  estate,  and  the  different  kinds  of 
personal  property,  and  choses  in  action  that  may  constitute  prop- 
erty. Without  any  right  of  disposal  of  this  property  by  Wilbur 
F.  for  his  own  benefit,  it  is  possible,  indeed  most  probable,  that 
some  of  this  property  during  the  lifetime  of  Wilbur  F.  would 
perish  by  the  using ;  some  by  fire  or  other  casualty.  And  bonds, 
notes,  and  other  choses  in  action,  would  in  course  of  administra- 
tion, mature,  and  by  foi*eclosure,  or  otherwise,  change  in  form,  if 
it  continued  to  subsist  as  property. 

The  provision  for  Alice  in  substance  is  that  in  case  of  the 
death  of  Wilbur  F.  leaving  Alice  a  widow,  the  entire  share  or 
legacy  shall  go  to  Alice,  so  long  as  she  should  remain  the  widow 
of  Wilbur  F.,  both  that  that  shall  remain  in  specte^  and  the  avails 
of  all  such  as  in  course  of  administration,  may  have  changed  in 
form.  By  this  construction  of  the  language,  there  is  no  forced 
or  unnatural  use  of  language  ;  the  intent  of  the  testator  is  carried 
out,  and  the  two  provisions  of  the  will  subsist  together  in  har- 
mony. Wilbur  F.  was  vested,  by  this  will,  with  the  fee  simple 
with  the  right  to  the  income  and  use  during  his  life  subject  to  a 
contingent  life-estate  in  Alice,  while  she  remained  his  widow. 

The  result  is,  the  judgment  of  the  County  Court  is  reversed, 
and  cause  remanded  that  judgment  may  be  entered  according  to 
the  stipulation  of  the  parties. 
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THOMAS  COKNELL  v.  EKOS  C.  FI8K,  Jr. 
Hxemptianfrom  AttaehmenL 

1.  A  eolt,  not  exempt  under  the  statnte  ae  being  kept  for  team  work,  is  not  exempt 

because  it  was  received  in  exchange  for  a  horse  that  was  exempt 

2.  If  one  claims  property  to  be  exempt,  he  must  show  affirmatively  all  the  ftusts  nec- 

essary to  bring  his  property  within  the  statute  of  exemptions. 

Hbabd  bj  the  court,  March  Term,  1881,  Veazet,  J.,  presid- 
ing. Trover  for  the  conversion  of  a  colt,  two  years  old.  Judg- 
ment, for  the  defendent.  The  defendant  was  a  sheriff,  and  took 
the  colt  on  an  execution  against  the  plaintiff.  The  plaintiff  had 
exchanged  a  horse  that  was  exempt  for  the  colt  in  question.  The 
questions  raised  in  the  court  below  are  stated  in  the  opinion. 

J.  E.  Manley,  for  the  plaintiff,  cited  53  Vt.  802  ;  45  Vt.  40 ; 
29  Vt.  289 ;  40  Vt.  641 ;  R.  L.  s.  1076. 

Jo€l  C.  Baker  J  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

BowiSLL,  J.  The  fact  that  the  colt  in  question  was  acquired  by 
exchanging  therefor  a  horse  that  was  exempt  from  attachment, 
does  not  exempt  it.  The  statute  that  provides  that  no  person  shall 
be  liable  or  chargeable  on  trustee  process  on  account  of  a  sum 
due  or  owing  to  the  principal  debtor  for  property  sold  and  con- 
veyed or  delivered  by  him  that  was  at  the  time  of  such  sale 
exempt  from  attachment  and  execution,  is  not  operative  to  thi3 
extent. 

The  colt  was  not  broken  at  the  time  it  was  taken  on  execution, 
although  the  plaintiff  had  commenced  to  handle  it  some,  with  a 
view  to  breaking.  It  had  never  been  kept  and  used  for  team 
work  ;  and  the  case  does  not  disclose  that  plaintiff  had  any  intent 
or  purpose  of  keeping  and  using  it  for  such  work,  nor  that  he 
selected  it  for  exemption.  The  burden  was  on  the  plaintiff  to 
show  affirmatively  all  the  facts  necessary  to  bring  his  property 
within  the  statute  of  exemption.    This  he  has  failed  to  do. 

Judgment  affirmed. 
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8.  P.  SMITH  V.  H.  W.  LINCOLN. 

A  leoogntoor  on  a  writ  may  pay  the  ooits  for  which  he  was  held,  though  haired  by 
the  Statute  of  Limitations,  and  recover  from  his  principal  the  amount  so  paid. 

Heard  by  the  court  on  an  agreed  statement,  at  the  September 
Term,  1881,  Yeazet,  J.,  presiding.  An  action  had  been  brought 
and  judgment  rendered  against  the  plaintiff  in  this  case  for  the 
costs  in  the  sait  in  which  he  had  recogniased ;  and  this  action  is 
brought  to  recover  what  he  has  paid,  as  such  surety  on  the  writ, 
for  the  defendant.  Judgment  for  the  plaintiff.  The  facts  are 
sufficiently  stated  in  the  opinion. 

W.  W.  Stiehney  and  J.  B.  PhelpSy  for  the  defendant. 

The  judgment  recovered  against  this  plaintiff  in  consequence 
of  his  suretyship,  is  not  conclusive  of  his  right  to  recover  of 
the  defendant.  A  judgment  is  not,  as  a  general  rule,  conclusive 
evidence  for  either  party  in  an  action  against  one,who  was  a  stranger 
to  the  former  proceedings,  who  had  no  opportunity  to  examine  wit- 
nesses or  defend  himself.  Starkie  Ev.  (10  ed.)  817 ;  Bigelow 
Estop.,  66;  Bramble  v.  PauUney,  11  Vt.  208;  Na9(m  v. 
BlaUdell,  12  Vt.  166 ;  Briggs  v.  Boyd,  87  Vt.  584 ;  BurrtU  v. 
Westy  2  N.  H.  190  ;  LiUUton  v.  BiehardMany  84  N.  H.  179 ;  5 
Wait's  Act.  and  Def.  212. 

The  statement  shows  that  the  claim  against  the  recognizor  was 
fully  barred  by  the  statute ;  and  we  submit  that  the  plaintiff  can- 
not revive  his  own  liability  after  it  has  ceased  to  exist  or  been 
put  to  rest  by  the  Statute  of  Limitations,  and  recover  over. 
Morrison  v.  OoBsellj  25  111.  368 ;  EtmbU  v.  Oummini,  8  Mete. 
(Ey.)  327  ;  Bandolph  v.  Bandolph,  8  Band.  (Va.)  490 ;  Hatch- 
eU  V.  Pegram,  21  La.  An.  722 ;  Baehdlor  v.  Priest^  12  Pick. 
898 ;  mieott  v.  NieholB,  7  Gill,  (Md.)  86. 
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W.  H.  Smith,  for  the  plaintiff. 

The  defendant  cannot  take  advantage  of  the  plaintiff's  neglect 
to  plead  the  Statute  of  Limitations  in  the  suit  against  him  for  the 
costs.    18  Pick.  369 ;  7  Cow.  662. 

The  opinion  of  the  conrt  was  delivered  hj 

BowELL,  J.  We  do  not  decide  when  debt  on  a  recognizance  in 
a  writ  is  barred  by  the  Statute  of  Limitations.  The  decision  of 
that  question  is  not  necessary  to  a  determination  of  this  case,  for 
if  the  action  against  the  plaintiff  on  his  recognizance  was  barred, 
we  hold  that  he  was  not  bound  to  avail  himself  of  that  defence. 
Plaintiff  entered  into  his  recognizance  at  defendant's  request,  and 
his  payment  thereof  must  be  taken  to  have  been  equally  at  de- 
fendant's request,  and  for  his  benefit.  Of  what  avail  to  defendant 
would  plaintiff's  defence  of  the  statute  have  been,  since  the  judg- 
ment against  defendant  was  in  full  force  at  the  time  plaintiff  was 
sued  ?    Shato  v.  Laud,  12  Mass.  461. 

In  OahiU  v.  Bigelaw  ^  2V.  18  Pick.  869,  it  was  held  that  the 
trustee  was  not  bound,  against  his  own  choice,  to  set  up  the  Statute 
of  Frauds,  to  avoid  his  verbal  promise  to  pay  a  debt  due  from  the 
defendant  to  a  third  person.  The  Statute  of  Limitations  does  not 
extinguish  the  debt  or  other  liability,  but  only  takes  away  the 
right  to  enforce  it  against  the  will  of  the  party  liable. 

Mlieott  V.  NiehoUy  7  Oill,  85,  relied  upon  by  the  defendant,  is 
not  in  point.  There  the  question  was,  whether  one  partner,  by 
acknowledgments  and  admissions  made  after  the  dissolution  of  the 
firm,  and  after  the  statutory  bar  had  attached  to  the  firm  note  in 
suit,  could  remove  the  bar  as  to  the  other  partners,  and  it  was 
held  that  he  could  not. 

In  BaeheUar  v.  PrieH,  12  Pick.  898,  plaintiff's  liability  on  the 
draft  indorsed  by  him  never  became  fixed,  and  so  it  was  held  that 
the  consideration  for  the  bill  in  suit,  which  he  held  as  collateral 
security  for  his  indorsement  of  said  draft,  had  failed.  It  is  not 
necessary,  as  an  unqualified  proposition,  that  a  surety  should  be 
under  legal  obligation  to  pay,  in  order  to  raise  an  implied  promise 
on  the  part  of  his  principal  to  repay.  Jaeks^n  v.  Jacksanf  61  Yt. 
258,  is  to  the  contrary.  Judgment  affirmed. 
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JOANNA  8.  SARGEANT  v.  JOHN  L.  FRENCH  and  ELIZA- 
BETH C.  FRENCH. 

[In  Chanckby.] 

Married  Wofnan*$  Sstatej  when  Held  to  Pay  her  Debts. 

L  The  debts  of  a  nuurrisd  woman,  (in  this  case  a  milling, )  oontmeted  In  the  man- 
agement of  her  eeparate  eetate  and  for  iti  benefit,  or  for  her  benefit  on  the 
credit  of  such  eetate,  in  equity,  will  be  enforced  against  snch  estate,  whether 
the  same  consists  of  personal  or  real  estate,  unless  the  instrument  ereattngsudi 
estate  protects  it  against  being  charged  with  such  debts. 

h  But  the  credit  mutt  b€  given  to  the  estate,  and  not  to  the  tndMdual;  and  the  report 
must  show  this. 

I  When  a  debt  is  thus  contracted  by  the  wife  for  the  benefit  of  her  estate,  and  on 
the  credit  of  such  estate,  &c,  her  estate  is  held,  though  the  note  was  signed 
by  both  herself  and  her  husband. 
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4.  And  in  aneh  a  case  the  wife  will  not  he  heard  to  claim  that  she  gave  the  money 
to  her  hnahand;  and  that  it  was  a  frand  on  her  part,  aa  a  reason  for  not  charg- 
ing her  eetate. 

6.  The  oonrt,  in  view  of  the  drcnmstaneee  of  this  case,  refased  to  recommit  a  report 
made  nnder  the  act  of  1878,  (8.  724  to  781,  indoslTe,  R.  L.,)  when  the  master, 
though  requested  to  do  so,  had  neglected  to  file  some  portions  of  the  evidence; 
because,  by  the  said  statute,  a  reference  is  to  be  tried  by  the  master  upon  oral 
testimony;  and,  then,  it  did  not  appear  that  there  was  any  order  of  the  court 
that  the  testimony  should  be  filed;  or,  that  the  master  kept  minutes  of  the  testi- 
mony. 

Hbabd  on  bill,  answer,  master's  report  and  exception  thereto, 
at  the  December  Term,  1881.  Taft,  Chancellor,  ordered  and 
decreed  that  the  defendant,  Elizabeth  G.  French,  pay  to  the  ora- 
trix  the  sum  found  due  by  the  master ;  viz.,  $313.21,  with  interest, 
out  of  her  separate  estate,  and  that  the  property  which  was 
sequestered  by  order  of  the  court  be  chained  with  the  payment  of 
this  order. 

The  master  found  and  reported  as  follows^ 

The  defendants,  on  the  2d  day  of  July,  1877,  and  for  some 
years  prior,  and  ever  since,  have  been  husband  and  wife.  The 
said  Elizabeth  on  said  day  was,  and  for  some  years  prior  thereto 
had  been,  and  ever  since  has  carried  on  the  millinery  business  in 
said  Chester  on  her  own  account  as  a  femme  sole  trader,  separate 
from  and  independent  of  her  husband,  and  was  the. owner  and 
possessor  of  considerable  property  in  her  own  right  during  all 
that  time.  The  said  John  L.  during  the  same  time  until  January, 
1879,  was  in  trade  in  the  same  building,  separate  from  his  wife. 
The  said  Elizabeth  as  a  femme  sole  had  contracted  debts  and  given 
notes  in  her  own  name,  without  her  husband,  and  had  also  signed 
notes  with  and  for  her  husband,  in  his  business ;  in  some  instances 
without  reading  them  or  knowing  their  contents.  On  the  2d  day 
of  July,  1877,  the  defendant,  John  L.  French,  wrote  a  note  as 
follows : 

'•Chester,  July  2 1877. 
^For  value  received  we  promise  to  pay  Mrs.  Sargeant  or  bearer,  two 
hundred  on  demand,  with  interest  annually. 

J0H17  L.  Fbbnch.'' 

The  said  Elizabeth  also  signed  the  note,  Elizabeth  C.  French ; 
and  in  company  with  her  husband's  brother,  Elliot  French,  went 
to  the  house  of  Abram  Dodge,  some  four  or  five  miles  distant, 
and  borrowed  of  the  oratrix,  Joanna  S.  Sargeant,  three  hundred 
dollars,  representing  to  Mrs.  Sargeant  that  the  money  was  for 
25 
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herself,  to  be  used  by  her  in  her  business ;  that  she  had  sepa- 
rate property  of  her  own  and  would  see  that  she  had  her  pay. 
Mrs.  Sargeant  knew  that  she  was  carrying  on  business  as  a 
sole  trader,  and  believed  her  to  be  possessed  of  sufficient  prop- 
erty to  meet  all  her  liabilities,  and  lent  the  money  on  her 
credit.  As  the  name  of  John  L.  French  was  upon  the  note, 
the  master  does  not  find  whether  or  not  the  loan  was  wholly 
upon  the  credit  of  the  said  Elizabeth.  The  said  Elizabeth  bor- 
rowed the  money  intending  to  let  her  husband  have  it,  and  did 
let  him  have  it.  And  it  did  not  appear  that  any  part  of  it  was 
ever  t|sed  in  her  business. 

It  was  ascertained  before  the  loan  was  ma^e  that  the  word 
^^  dollars "  was  wanting  in  the  note,  and  the  said  Elizabeth  re- 
quested Abram  Dodge  to  insert  the  word  *^  dollars,"  which  he  did. 
Mrs.  Sargeant  had  three  hundred  dollars  to  loan,  and  the  said 
Elizabeth  crossed  the  word  '*  two  "  in  the  note  and  wrote  above  it 
the  word  three.  It  did  not  appear  who  wrote  **  J.  S."  after 
"  Mrs."  but  it  was  written.  

The  money  endorned,  $18,  was  paid  to  Abram  Dodge,  agent  for 
the  oratriz,  by  the  said  John,  and  endorsed  by  him.  The  said 
Elizabeth  had  no  express  authority  from  the  said  John  to  alter  the 
note.  The  circumstance  of  the  payment  of  the  interest  by  the 
said  John  L.  had  no  tendency  to  show  to  whom  thie  loan  was  orig- 
inally made.  The  note  was  proved  by  Greorge  L.  Fletcher  against 
John  L.  French's  estate  in  bankruptcy  as  a  special  favor  to  Hugh 
Henry,  and  without  the  direction  or  knowledge  of  the  oratrix  ; 
and  the  assignee  in  bankruptcy  paid  to  Abram  Dodge,  agent  for 
the  oratrix,  the  dividend  thereon,  $87.44,  in  June,  1879. 

By  direction  of  said  Dodge  a  suit  was  commenced  against  the 
said  John  L.  on  said  note,  and  a  horse  was  attached  thereon 
as  the  property  of  the  said  John  L.,  which  suit  has  been  discon- 
tinued. The  oratrix  never  called  on  either  of  the  defendants  to 
pay  said  note,  otherwise  than  by  this  suit  and  the  suit  at  law 
against  said  John  L.  above  referred  to. 

The  master  does  not  deem  it  within  his  province  to  report 
testimony;  and  does  not  report  any  fact  mentioned  in  the  re- 
quest, other  than  is  contained  in  the  above  report.  The  master 
returns  his  minutes  of  testimony  as  requested.  The  master  finds 
that  there  is  due  from  the  said  Elizabeth  G.  French  to  the  said 
Joanna  S.  Sargeant  towards  the  money  so  loaned,  as  above, 
including  interest  to  May  24,  1881,  $318.21. 

EXCEPTIONS  TO  MASTER'S  BEPOBT. 

2d.  Because  the  master  refuses  to  report  upon  any  fact  or 
request  asked  for  by  the  defendants,  (with  one  exception,)  though 
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such  facts  are  material  to  the  issae  in  the  case  and  some  of  them 
entirely  undisputed  by  any  CTidence,  and  substantiated  by  positive 
testimony ;  of  such  character  are  the  2d,  the  last  part  of  the 
8d,  the  5th  and  6th  requests. 

8d.  Because  the  master  finds  negatively  upon  that  part  of  the 
8d  request  which  asks  that  the  master  find  affirmatively  ^Hhat 
Mrs.  French  carried  and  delivered  the  money  to  John  L.  French, 
who  used  and  employed  it  in  his  own  business,  and  no  part  of 
it  was  ever  used  by  the  defendant,  Elizabeth  G.  French,  in  her 
business  or  to  her  benefit."  Upon  this  point,  Mrs.  French  testi- 
fied as  follows :  ^  As  soon  as  I  got  out  of  the  carriage,  or  before, 
I  handed  the  money  to  Mr.  French.  I  never  had  or  used  any 
of  that  money ;  never  saw  it  afterwards."  John  L.  French  testi- 
fied as  follows :  ^^  I  received  three  hundred  dollars,  the  consid- 
eration of  that  note ;  I  employed  that  money  in  my  own  business."  * 
No  testimony  whatever  was  offered  to  negate  this,  and  yet  the 
master  fails  to  find  this  undisputed  and  material  fact. 

4th.  As  to  the  6th  request,  Mrs.  French  testified  in  substance 
that  from  the  date  of  the  note  up  to  the  time  of  the  failure  of  the 
defendant,  John  L.  French,  the  oratrix  dealt  with  her,  bought 
goods  of  her,  and  yet  never  mentioned  the  note,  but  paid  for  the 
goods.  Against  this  the  oratrix  offered  no  evidence  or  denial, 
and  yet  the  master  refuses  to  find  this  material  fact. 

5th.  Because  the  master,  not  content  to  find  facts,  undertakes 
to  argue  them  to  the  court,  as  when  he  finds  **  the  circumstance 
of  the  payment  of  the  interest  by  the  said  John  L.  has  no  tendency 
to  show  to  whom  the  loan  was  originally  made.  It  was  the  mas- 
ter's province  to  report  **  the  circumstances  of  the  payment  of  the 
interest  by  John  L.,"  and  allow  the  solicitors  of  each  party  to  argue 
the  ^^  tendency,"  and  the  chancellor  to  weigh  the  facts. 

6th.  Because  the  master  refuses  to  report  the  testimony  which 
he  is  specially  asked  to  report  in  request  No.  4,  as  we  claim  that 
the  testimony  of  the  oratrix  and  her  witnesses  fixes  the  fact  that 
Mrs.  French  signed  as  surety  and  that  they  so  relied  upon  her 
signature  after  the  money  was  in  her  hands.  The  oratrix,  as  to 
this,  testified  substantially  as  follows:  ^^  She  had  the  money  in  her 
hands ;  she  took  the  money  in  her  left  hand  and  raised  it  up  and 
told  several  little  stories."  ^*  I  regarded  her  saying  she  would 
pay  it  as  security."  Abram  Dodge,  another  of  oratrix's  witnesses, 
testified  substantially  as  follows:  ^^Mrs.  French  held  up  the 
money  in  her  hand,  and  said  she  had  money  in  her  own  right 
and  we  should  not  lose  it."  Mrs.  Augusta  B.  Dodge,  oratrix's 
daughter,  testified  substantially  the  same ;  all  of  them  fixing  her 
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assurance  as  after  she  had  the  money,  which  conclusively  shows 
that  they  regarded  her,  the  defendant  Mrs.  French,  as  surety. 

7th.    Because  he  refuses  to  report  in  accordance  with  request 
5,  the  evidence  upon  which  is  too  lengthy  to  be  here  incorporated. 

8th.  For  other  and  sufficient  reasons  apparent  upon  the  face 
of  said  report. 

We  therefore  request  that  the  cause  be  re-committed  to  a  new 
master  to  fiod  and  report  upon  the  requests  of  defendants  which 
are  attached  to  and  made  part  of  the  report ;  or  that  the  case  be 
heard  in  full  by  the  chancellor  upon  the  testimony  had  before  the 
master,  and  ask  leave  to  refer  to  the  testimony  on  file. 

defendants'  bequests. 

We  request  the  master  to  find  and  report  the  following  facts  : 
•  1st.  That  the  defendant,  John  L.  French,  on  the  2d  day  of 
July,  A.  D.,  1877,  sent  his  wife,  the  defendant  Elizabeth  0. 
French,  to  borrow  of  the  oratrix  two  hundred  dollars,  for  his  (said 
John  L.  French)  own  use,  and  gave  her  a  note  to  carry  to  the 
oratrix. 

2d.  That  the  oratrix  and  her  witnesses  claimed  that  Elizabeth 
G.  French,  when  she  asked  for  the  money,  said  her  reason  for 
borrowing  it  was  that  she  had  a  bank  note  to  pay  that  day,  and 
that  the  fact  was  that  she  had  no  bank  note  or  any  other  note  due 
that  day,  but  that  the  defendant  John  L.  French  had. 

8d.  That  the  note  was  changed  from  $200  to  $300  by  Mrs. 
French,  that  she  received  the  money  and  carried  and  delivered  it 
to  John  L,  French,  who  used  and  employed  it  in  his  own  busi- 
ness, and  no  part  of  it  was  ever  used  by  the  defendant,  Elizabeth 
G.  French,  in  her  business  or  to  her  benefit. 

4th.  That  the  defendant,  Elizabeth  G.  French,  disclosed  her 
agency  to  the  oratrix  at  the  time  the  money  was  borrowed.  That 
the  oratrix  understood  Mrs.  French  was  borrowing  the  money  for 
John  L.  French;  that  the  oratrix  asked  for  and  talked  about 
security,  and  whatever  credit  was  given  to  the  defendant,  Eliza- 
beth G.  French,  was  given  to  her  as  surety  upon  said  note,  and  as 
indicating  this  we  specially  ask  the  master  to  include  in  his  report 
the  testimony  of  Mrs.  Sargeant,  Mr.  Dodge  and  Mrs.  Dodge,  as  to 
what  Mrs.  French  said  about  paying  the  money,  after  she  had 
passed  the  note  to  them  and  had  the  money  in  her  hand. 

5th.  That  the  fact  that  Mrs.  Sargeant,  from  her  own  testi- 
mony during  the  talk  there,  kept  speaking  about  security  and  yet 
asked  no  mortgage  on  property,  or  any  additional  name  to  that  of 
Mr.  and  Mrs.  French. 
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6ih.  That  the  oratrix  bought  goods  of  the  defendant,  Elizabeth 
G.  French,  from  time  to  time  between  the  execution  of  said  note 
and  the  failure  of  John  L.  French,  and  paid  her  for  same  but 
never  called  upon  the  defendant,  Elizabeth  0.  French,  to  pay 
any  part  of  said  note,  and  never  in  any  way  intimated  to  her  that 
she  expected  her  to  pay  said  i^ote  or  any  part  thereof,  until  this 
bill  in  chancery  was  brought  after  the  failure  of  defendant,  John 
L.  French. 

7th.  We  request  the  master  to  attach  these  several  requests 
to  his  report  before  filing,  and  also  to  file  in  the  office  of  the  clerk 
of  the  Court  of  Chancery  his  minutes  of  testimony  taken  at  each 
hearing  in  the  case,  for  the  use  of  the 'solicitors  of  each  party, 
should  the  court  allow  their  use  in  the  hearing  of  the  case. 

JBugh  Henry ^  for  the  defendant 

Courts  of  Chancery  in  this  State  have  thus  far  been  extremely 
loth  to  charge  the  separate  estate  of  ^ifeme  covert  with  any  debts 
and  obligations ;  and  the  farthest  they  have  yet  extended  their 
decisions  in  that  direction  has  been  only  to  that  class  of  cases 
where  the  debt  was  contracted  for  necessaries  of  the  family  of  the 
feme'  covert^  or  was  used  for  the  benefit  of  her  separate  property; 
to  this  extent  and  this  extent  only  the  courts  have  charged  her 
separate  estate.  Brown  v.  JEstate  of  Sumner ^  81  Vt.  871 ;  Frary 
V.  Booth,  87  Vt.  78 ;  Priest,  Barber  ^  Co.  v.  Cone,  51  Vt.  496. 

The  courts  have  regarded  a  married  woman  who  conducts  a 
separate  trade  from  her  husband,  and  has  a  separate  property  in- 
vested in  that  trade,  as  holding  that  property  for  the  special  ben- 
efit and  protection  of  creditors  whose  funds  or  goods  have  been 
used  by  her  in  that  business.      Partridge  v.  Stocker,  86  Vt.  108, 

The  wife's  estate  is  not  held  unless  the  debt  was  contracted  by 
her  for  her  benefit,  or  the  benefit  of  her  estate,  and  on  the  eole 
erpdit  of  her  estate.  Daler.  Robinson,  51  Vt  20 ;  Priest,  Barber 
^  Co.  V.  Cone,  51  Vt  495 ;  Jones  on  Mort  1  s.  109 ;  18  N.  T. 
265 ;  Bowan  v.  State  Bank,  45  Vt  160, 191  and  195. 

The  chancellor,  therefore,  should  have  allowed  the  defendants 
to  refer  to  the  testimony  on  file  to  show  affirmatively  that  the 
master  had  found  at  least  one  fact  that  was  not  warranted  by  the 
evidence  ;  viz.,  that  Mrs.  French  "  represented  to  Mrs.  Sargeant 
that  the  money  was  for  herself  to  be  used  in  her  business."    In  no 
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Other  way  than  by  reference  to  the  testimony  could  the  defendant, 
Elizabeth  G.  French,  avail  herself  of  her  right  to  show  an  erro- 
neous finding  of  faots.  The  duty  of  the  masters,  under  s.  728,  B. 
L.,  18  ^'  to  make  a  full  report  of  the  facts  found  by  them  material 
to  the  cause."  This  the  master  in  this  case  not  only  did  not  do ; 
but  refused  to  do  it  even  after  special  request.  And  the  requests 
themselves  sufficiently  indicate  the  materiality  of  the  questions  of 
fact  to  be  passed  upon.  It  is  no  excuse  that  the  master  might  say, 
he  did  not  deem  them  material.  They  indicate  for  themselves 
that  they  were  material. 

And  the  master  had  no  right  to  report  a  part  of  the  material 
facts  and  omit  the  other  material  facts,  and  keep  them  away  from 
the  consideration  of  the  chancellor.  The  statute  says  expressly 
his  report  must  be  full.  The  master  has.no  right  to  dodg4  ques- 
tions of  fact  as  '^  that  he  does  not  find  whether  the  loan  was  wholly 
on  the  credit  of  the  defendant  Elizabeth  0."  ''  That  it  did  not 
appear  that  any  part  of  it  was  ever  used  in  her  business."  It  was 
his  province  and  duty  to  find  positively  on  these  questions,  and  a 
reference  to  the  testimony,  had  it  been  allowed,  would  have  shown 
conclusively  that  the  loan  was  not  wholly  on  the  credit  of  the  de- 
fendant Elizabeth  0.  It  would  also  have  shown  that  it  did  appear 
that  no  part  of  it  was  ever  used  in  her  business. 

Geo.  L.  Fletcher^  for  the  oratrix. 

Mrs.  French,  in  contracting  this  debt,  obtained  personal  credit 
upon  her  own  separate  property,  thereby  making  it  a  charge  upon 
her  own  estate,  and  in  equity  she  ought  to  pay  it. 

To  hold  that  she  is  not  liable  in  this  case  because  she  let  her 
husband  have  the  money  after  borrowing  it,  as  the  report  shows 
she  did,  would  be  giving  license  to  married  women  to  pracUce 
deception  and  fraud. 

In  MeVey  v.  Cantrelly  70  N.  Y.,  295,  it  is  held  where  a  mar- 
ried woman  gave  her  note  for  money  borrowed  avowedly  for  her 
separate  estate,  that  her  separate  estate  was  bound  for  the  pay- 
ment of  the  note,  though  the  money  was  in  fact  applied  to  other 
purposes.  18  N.  T.  265;  51  Vt.  27;  16  Gray,  328;  7  Paige, 
112;  87  Vt.  84. 
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The  opinion  of  the  coart  was  delivered  by 

Veazet  J.  I.  The  essential  principle  of  law  controlling  this 
case  has  so  recently  been  discussed  and  announced  by  this  court 
that  it  is  only  necessary  to  refer  to  one  or  two  later  cases  to  find 
all  that  is  needful  to  be  said  upon  a  question  about  which  there 
has  been  considerable  conflict  in  the  courts  of  England  and  of  the 
different  States  of  this  country. 

In  Dale  v.  Bobituan  et  aL^  51  Vt.  ^0,  the  court  held  that  the 
debts  of  a  married  woman  contracted  in  the  management  of  her 
separate  estate,  and  for  its  benefit,  or  for  her  benefit  on  the  credit 
of  such  estate,  in  equity,  will  be  enforced  against  such  estate 
whether  the  same  consists  of  personal  or  real  estate,  unless  the 
instrument  creating  such  estate  protects  it  against  being  charged 
with  such  debts.  In  the  same  volume  in  Prie9t^  Barber  ^  Co.  v. 
Cone  et  al,j  p.  499,  it  is  stated  that  contracts  entered  into  by  a 
married  woman  to  obtain  necessaries  for  herself  and  family,  or  for 
her  separate  estate,  and  upon  the  credit  of  such  estate,  will  be  en- 
forced in  equity  against  it,  unless  fettered  by  limitations  and  con- 
ditions in  the  grant  to  the  wife. 

It  will  be  observed  that  one  of  the  requisites  adhered  to  by  this 
court  has  been  that  the  credit  must  be  given  to  the  estate,  not  to 
the  individual. 

II.  One  question  in  this  case  is  whether  the  report  shows  that 
the  money  was  loaned  on  the  credit  of  the  estate  of  the  defendant 
Elizabeth,  or  on  her  individual  credit.  The  expression,  *^  lent 
the  money  on  her  credit,"  used  in  the  report,  indicates  that  it  was 
an  individual  credit ;  but  taking  the  whole  report  together,  we 
think  the  fair  import  is  that  the  money  was  loaned  on  the  credit 
of  the  estate.  It  states  that  the  wife  did  millinery  business  on  her 
own  account,  separate  and  independent  of  her  husband,  behaving 
a  different  business ;  that  she  owned  considerable  property  in  her 
own  right ;  contracted  debts  and  gave  notes  in  her  own  name  ; 
represented  to  the  oratriz  that  the  monby  was  for  herself  to  be 
used  in  her  own  business,  and  that  she  had  separate  property  of 
her  own,  and  would  see  that  this  was  paid ;  that  the  oratrix  knew 
that  she  was  carrying  on  business  as  a  sole  trader,  and  believed 
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her  to  be  possessed  of  sufficient  property  to  meet  all  her  liabil- 
ities. 

In  PrieMtj  Barber  ^  Co,  v.  Cone^  et  al.,  $upra^  the  findings  of 
the  master  as  to  the  wife's  separate  property  and  representations 
were  similar,  and  the  language  indicating  an  individual  credit  was 
nearly  identical,  viz :  ^'  relying  on  her  promise  and  ability  to  pay/' 
sold  and  delivered,  etc.,  ^^  but  always  on  her 
credit."  In  that  case  the  court  say,  *^  Mrs.  Gone  bought  necessa- 
ries for  her  family  and  her  farm,  understanding  that  credit  was 
given  to  her  because  she  owned  the  farm  and  was  responsible." 
The  report  there  no  more  strongly  shows  that  the  credit  was 
given  to  the  wife  an  account  of  her  teparate  property  than  it  does 
here. 

III.  Further  objection  is  made  that  the  defendant  Elizabeth 
did  not  use  the  money  borrowed  of  the  oratrix  in  her  own  busi- 
ness, but  gave  it  to  her  husband.  A  sufficient  answer  is  that  she 
represented  to  the  oratrix  at  the  time  of  the  loan  that  the  money 
was  for  herself  to  be  used  in  her  own  business,  and  it  is  apparent 
that  the  money  was  loaned  with  this  understanding  by  the  oratrix. 
MeVey  v.  CantreU,  70  N.  T.  295. 

The  rule  established  in  the  Vermont  cases,  eupra^  requires  that 
the  debt  must  be  contracted  for  the  benefit  of  the  wife  or  her  es- 
tate ;  but  where  the  wife  has  obtained  the  credit  on  this  ground, 
she  cannot  be  heard  to  say  that  this  was  a  fraud  on  her  part,  and 
that  she  diverted  the  money  to  other  uses,  as  a  reason  for  not 
charging  her  estate. 

lY.  The  husband,  John  L.  French's  name  was  upon  the  note 
given  for  the  money  borrowed,  and  the  master  does  not  find 
whether  or  not  the  loan  was  wholly  upon  the  credit  of  the  said 
Elizabeth  ;  and  this  is  claimed  as  a  ground  of  defence.  We  un- 
derstand by  this  that  it  does  not  appear  but  that  the  oratrix  in 
making  the  loan  regarded  the  husband^s  name  and  credit  of  some 
consequence.  She  might  do  that,  and  yet  be  entitled  to  a  remedy 
against  the  wife's  estate.  The  question  is  not  what  additional 
reliance  or  security  she  had,  but  did  she  in  fact  make  the  loan  to 
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the  wife  on  the  credit  of  the  wife's  estate  and  understanding  it  was 
for  her  benefit?    That  question  is  settled  by  the  report. 

y .  It  is  claimed  under  the  exceptions  to  the  master's  report  that 
the  report  should  be  recommitted,  because  certain  requests  to  the 
master  were  not  complied  with  by  him.  One  request  was  that  he 
should  file  certain  portions  of  the  evidence  with  the  report.  We 
understand  that  this  case  was  referred  under  the  act  of  1878,  sec- 
tions 724  to  781,  inclusire,  of  the  Rerised  Laws.  Such  reference 
is  to  be  tried  by  the  special  master  upon  oral  testimony.  The  act 
does  not  require  the  master  to  write  out  the  testimony ;  and  it  does 
not  appear  that  any  order  was  made  by  the  court  to  that  effect,  or 
that  the  testimony  should  be  reported,  or  that  this  master  kept 
minutes  of  the  testimony.  The  report,  as  we  understand  and  con- 
strue it,  coTers  the  whole  case.  This  is  the  second  time  this  case 
has  come  to  the  Supreme  Oourt.  We  do  not  think  the  defendants 
are  entitled  as  a  legal  right,  upon  the  case  as  it  stands,  to  have  the 
cause  recommitted  to  this  or  another  master,  or  that  under  the  cir- 
cumstances we  should  be  warranted  in  recommitting  it  as  a  discre- 
tionary matter. 

As  to  the  other  points  of  exception,  it  is  not  apparent  that  a  com- 
pliance with  the  suggestions  of  the  defendants  in  the  exceptions 
would  have  so  changed  the  report  as  to  have  warranted  a  differ- 
ent decree  from  that  made  by  the  chancellor. 

Decree  affirmed  and  cause  remanded. 
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CHARLES  H.  DUDLEY  v.  JOHN  McKENZIE. 
Impounding  Beast.    Penalty  for  not  Giving  Notice* 

1.  The  gtatute  allows  fifty  cento  for  every  twenty-fonr  honn'  n^lect  to  give  notice  of 

the  impounding  of  beasto.  The  defendant  impounded  eighty  sheep  belonging 
to  the  plaintiff  for  three  days,  withoat  giving  him  notice.  HM^  that  the 
plaintiff  ooald  recover  only  fifty  cento  for  each  day,  and  not  fifty  cento  for  each 
one  of  the  eighty  sheep  each  day. 

2.  R.  L.  s.  3980,— Impounding  beasto,  giving  notice,  ftc,  construed. 

Heard  at  the  May  Term^  1881,  on  the  report  of  a  referee, 
Taft,  J.,  presiding.  Action,  debt  to  recover  the  penalty  allowed 
for  neglecting  to  give  notice  of  impounding  beasts. 

The  court  rendered  judgment  for  the  plaintiff  to  recover  $1.50, 
and  his  costs  ;  appealed  by  the  plaintiff.  The  defendant  im- 
pounded eighty  of  the  plaintiff's  sheep,  and  neglected  for  three 
days  to  give  notice  in  accordance  with  the  statute.  The  only  ques- 
tion before  the  court  was,  whether  the  plaintiff  could  recover  fifty 
cents  for  every  twenty-four  hours,  or,  fifty  cents  for  each  one  of 
the  eighty  sheep  for  every  twenty-four  hours. 

CHlbert  A.  Davie,  for  the  plaintiff,  cited  87  Vt.  66  ;  80  Vt.  746 ; 
Sedgw.  Stat.  Law,  p.  826,  281 ;  17  Vt.  479. 

WiUiam  E.  Johneon,  for  the  defendant,  cited  7  Vt.  868  ;  16 
Vt.  68. 

The  opinion  of  the  court  was  delivered  by 
Veazet,  J.    Section  8980,  of  the  Revised  Laws,  reads  as 
follows : 

^'  If  a  person  so  impounding  a  beast  does  not  give  such  notice  he 
shall  forfeit  to  such  owner  or  keeper  fifty  cents  for  every  twenty- 
four  hours'  neglect  to  do  so,  and  shall  pay  the  damage  which,"  Ac. 

Under  this  provision  the  forfeiture  would  be  no  more  in  the 
case  of  several  beasts  found  in  one's  enclosure  and  impounded  at 
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the  same  time,  than  in  the  case  of  one  beast.  It  is  a  penalty  for 
the  neglect  in  each  instance  of  impounding,  not  for  each  beast  im- 
pounded at  one  time.  In  this  case  the  forfeiture  is  fifty  cents  for 
every  twenty-four  hours'  neglect  to  give  the  notice  of  the  impound- 
ing of  the  eighty  sheep,  not  fifty  cents  for  each  one  of  the  eighty. 

Judgment  affirmed. 


TOWN  OF  WESTON  v.  C.  W.  SFBAGUE  and  M..  C  EDMUNDS. 

Constable.     DtfaiUt.     Sureties  on  Bond — Bond  given  Ten  Days 
after  Election  good. 

L  One,  legally  elected  a  constable,  and  who  seryee  as  snch,  though  he  has  neglected 
to  famish  a  bond  within  the  time  piesoribed  by  the  statute,  the  selectmen  nerer 
having  reqniied  it,  is,  a  d/tfaeto^  If  not  a  dejure  officer;  and  the  sureties  on  his 
bond  given  several  months  after  his  election  are  liable  for  his  delinquencies  in 
appropriating  the  public  funds  to  his  own  use. 

2.  If  the  bond  were  not  valid  by  force  of  the  statute,  it  would  be  at  common  law. 

3.  When  one  is  elected  constable  it  is  the  duty  of  the  selectmen  ftnt  to  move  in  the 

matter  and  requtn  a  bond,  to  flz  its  amount,  and  the  kind  of  security.  Their 
neglect  to  require  a  bond,  not  the  constable's  n^lect  to  give  one,  causes  a  va- 
cancy in  the  office,  if  there  be  one. 

4.  R.  L.,  s.  2674,— Act  of  1870,  No.  36— bonds  required  of  constable,— construed. 

Dbbt  on  an  official  bond  of  a  constable  of  the  town  of  Weston. 
Demurrer  to  the  declaration.  Heard  at  the  May  Term^  1881, 
Taft,  J.,  presiding.  The  court  overruled  the  demurrer.  It  ap- 
peared that  the  constable,  one  Smith,  was  elected  at  the  annnal 
March  meeting,  1877,  but  the  bond,  with  defendants  as  sureties, 
was  not  given  till  the  19th  day  of  the  following  June  ;  and  that 
said  Smith  collected  the  taxes  after  the  last  date,  and  appropria- 
ted some  part  of  them  to  his  own  use.  It  did  not  appear  that  the 
selectmen  ever  required  a  bond  of  him  before  this  time  in  June. 
The  following  is  the  condition  of  the  bond  : 

^  That  if  the  said  Amos  A.  Smith  shall  well  and  truly  execute  the 
office  of  first  constable  of  said  town  of  Weston  for  the  year  ensuing,  and 


896  WINDSOR  COUNTY, 

WeBton  V,  Sprague. 

shall  at  all  times  faithfully  account  for  all  the  money  and  other  things 
which  shall  come  into  his  hands  and  possession  hy  virtue  of  his  said 
office,  and  shall  well  and  faithfully  perform  all  and  singular  the  duties 
thereof,  as  required  by  law  so  as  to  save  and  keep  harmless  and  indem- 
nified the  said  town  of  Weston  from  all  actions,  suits,  extents,  damages, 
losses,  costs  and  trouble  by  reason  of  anything  done  or  omitted  to  be 
done  in  his  said  office,  then  this  obligation  to  be  void;  otherwise  of 
force." 

T.  B,  Seaver  and  W.  C.  French^  for  the  defendants. 

By  the  act  of  1870  we  insist  that  a  vacancy  in  the  office  of  con- 
stable occurs  absolutely  when  the  constable  neglects  for  ten  days 
after  his  election  to  give  a  bond ;  and  that  this  in  no  wise  de- 
pends on  the  prior  request  of  the  selectmen  to  furnish  it.  Com- 
pare the  phraseology  of  the  sections  26  and  27,  c.  15,  Oen.  Sts., 
with  the  Act  of  1870,  No.  85.  In  the  one  case  it  says,  '^  If  he 
shall  refute"  &c. ;  a  previous  request  being  implied  ;  in  the  other 
case  it  says,  '^  If  he  shall  neglect^"  Ac.  It  is  obvious  that  the  leg- 
islature intended  in  the  last  case  to  enact  what  is  plainly  imported 
by  the  words  of  the  Act,  and  to  have  the  retention  of  the  consta- 
ble's office  depend  upon  whether  he  should  give  the  bond,  and  not 
on  whether  the  selectmen  should  do  their  duty.  1  Dillon  Corp . 
191,  240. 

The  defendants  are  not  estopped  by  the  recitals  in  the  bond 
from  denying  that  Smith  was  constable,  for  it  i%  not  recited  in  the 
bond  that  he  was  constable.    Kepp  v.  Biggetty  10  C.  B.  34. 

If  Smith  was  not  constable,  then  the  defendants  are  not  liable 
on  the  bond.  The  undertaking  of  a  surety  is  always  looked  upon 
as  one  of  strietiesimi  jurisj  and  cannot  be  extended  beyond  the 
exact  terms  of  his  undertaking.  He  is  not  liable  for  money  in 
the  principal's  hands  which  he  had  no  right  to  receive.  Leigh  v. 
Taylor^  7  B.  A  C.  491 ;  Cooley  on  Taxation,  502. 

Walker  ^  Q-oddard  (and  J.  Barrett  of  counsel)  for  the  plaintiff. 

It  is  the  duty  of  the  selectmen  to  first  act  in  the  matter,  to  fix 
the  amount  of  the  bond ;  and  until  they  have  performed  on  their 
part,  the  constable  cannot  be  in  default.  30  Yt.  159;  29  lb. 
212 ;  24  lb.  355. 
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A  bond  executed  by  an  officer  de  facto^  conditioned  for  the 
faithful  discharge  of  his  duties^  Ac,  will  be  upheld  as  a  valid  se- 
curity, and  the  sureties  cannot  aver  that  he  was  not  an  officer. 
State  V.  Cooper,  53  Miss.  616 ;  State  v.  BhoadeM,  6  Nev.  852 ; 
Lyndon  v.  Miller,  86  Yt.  829  ;  StaU  v.  Bate$  et  al,  86  Vt.  887 ; 
Green  v.  Wardwell  et  al.,  17.111!  278  ;  Gooley  on  Taxation,  184. 

Smith  at  least  was  an  officer  de  facto.  State  v.  Carroll,  88 
Conn.  449 ;  PeUrMea  v.  Stone,  119  Mass.  465 ;  55  Penn.  St. 
468 ;  56  Penn.  St.  486. 

The  bond  was  good  at  common  law.  Q-oodrun  v.  Carroll^  2 
Humph.  (Tenn.)  600  ;  Branch  v.  MlioU,  3  Dev.  L.  (N.  0.)  86  ; 
State  V.  Bartleit,  30  Miss.  624  ;  State  v.  Thompeon,  49  Mo.  188 ; 
1  Ala.  816  ;  1  Met.  (Ey.)  410  ;  7  Reporter,  355  ;  81  Mo.  384. 

The  opinion  of  the  court  was  delivered  by 

PowEBS  J.  The  declaration  alleges  that  the  bond  in  question 
was  executed  by  Smith  and  his  sureties  as  Smith's  official  bond  as 
constable. 

The  statute,  No.  85  Acts  of  1870,  under  which  it  is  claimed 
that  the  bond  is  invalid,  reads  as  follows,  viz.: 

Sec.  1.  Section  twenty-six  of  chapter  fifteen  of  the  Oeneral 
Statutes  is  so  amended  as  to  read  as  follows : 

^^  It  is  hereby  made  the  duty  of  the  selectmen  of  the  several  towns 
in  this  State  to  require  of  the  constables  in  their  respective  towns, 
before  they  enter  upon  the  duties  of  their  office,  to  give  bonds  to 
their  towns  for  the  faithful  performance  of  their  duties,  in  a  suf- 
ficient sum  with  good  and  sufficient  sureties ;  and  if  any  person 
chosen  to  the  office  of  constable  in  any  town  in  this  State  shall 
neglect  for  ten  days  next  succeeding  his  election  to  give  such  bond 
his  office  shall  be  vacant ;  and  the  towns  may  require  similar  bonds 
of  their  treasurers  and  clerks." 

Sec.  26  of  chap.  15,  which  is  thus  amended,  reads  as  follows: 

^^  The  several  constables  of  towns,  before  they  enter  upon  the 
duties  of  their  respective  offices,  shall  give  bonds  to  their  towns 
for  the  faithful  performance  of  such  duties,  in  such  sums  and  with 
such  sureties  as  the  selectmen  may  require ;  and  the  town»  may 
also  require  similar  bonds  of  their  treasurers  and  clerks." 

Sec.  27  of  the  same  chapter  provides  that  if  any  of  the  officers 
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named  in  sec.  26  shall  refuse  to  give  bonds  as  therein  provided, 
his  office  shall  be  vacant. 

It  is  argued  that  the  failure  of  Smith  to  execute  his  official  bond 
within  the  ten  days  limited  in  the  Acts  of  1870,  ipsofaeto  worked 
a  vacancy  in  his  office ;  and  that  whatever  he  did  thereafterwards 
under  pretence  of  being  constable  was  void ;  and  the  sureties  on 
his  bond  afterwards  given  are  not  answerable  for  his  acts. 

The  old  act  (sec.  26)  declares  that  constables  9haU  give  bonds 
before  entering  upon  the  duties  of  their  office.  This  requirement, 
so  far  as  the  constable's  duty  is  involved,  is  altogether  more  im- 
perative than  the  same  requirement  is  expressed  in  the  correspond- 
ing text  of  the  Act  of  1870. 

In  sec.  26  the  time  within  which  the  constable  shall  give  bonds 
is  declared  to  be  ^^  before  he  enters  upon  the  duties  of  his  office." 
But  this  peremptory  requirement  to  give  bonds  is  coupled  with  the 
qualifying  language  that  the  bonds  are  to  be  given  *'  in  such  sums 
and  with  such  sureties  as  the  selectmen  mat/  require.^^ 

Giving  effect,  then,  to  the  whole  section,  as  we  are  bound  to  do, 
it  is  evident  that  the  selectmen  are  to  act  before  the  constable  is 
called  upon  to  move.  The  selectmen  must  require  the  bond ;  they 
must  fix  the  penal  sum  and  the  qualifications  of  the  sureties,  other- 
wise it  is  impossible  for  the  constable  to  discharge  the  duty  en- 
joined upon  him. 

And  so  it  was  held  in  Bowman  v.  Barnard^  24  Yt.  862,  that 
the  constable  is  not  ^*  required  to  give  bonds  until  certain  prelim- 
inary steps  are  first  taken  by  the  selectmen  of  the  town ;  they  aro 
to  specify  the  amount  for  which  the  bond  is  to  be  given,  name  the 
securities  required  and  request  its  due  execution.''  This  case  was 
approved  in  Bank  v.  E.  H.  Co.^  80  Yt.  167. 

The  subject-matter  of  the  old  and  new  acts  is  the  same.  The 
Legislature  sought  in  the  Act  of  1870  to  remedy  some  mischief 
existing  under  the  old  act. 

Looking  at  the  letter  of  the  text  in  the  old  act,  the  selectmen 
are  required  to  move  only  by  implication^  whereas  under  the  new 
act  their  duty  to  move  is  enforced  hj peremptory  language.  Under 
the  old  act  constables  were  required  to  move  by  peremptory  lan- 
guage, while  under  the  new  act  this  duty  is  less  peremptorily  en- 
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joined.  Tried  by  this  test  it  is  manifest  that  the  Legislature  aimed 
to  infnse  increased  vigor  and  diligence  into  the  action  of  the 
selectmen  rather  than  that  demanded  of  the  constable.  The  point 
•to  be  gained  was  to  secure  the  execution  of  the  bond,  and  to  fix  a 
limit  to  the  time  within  which  this  should  be  done. 

Plainly  it  was  not  the  purpose  of  the  Act  of  1870  that  the  con- 
stable should  move  in  advance  of  action  by  the  selectmen,  or  in 
defiance  or  disregard  of  their  action.  The  purpose  to  be  served 
was  to  secure  indemnity  to  the  town.  In  the  transaction  the  in- 
terests of  the  town  and  the  interests  of  the  constable  are  adverse. 
It  is  not  to  be  said  that  the  Legislature  intended  to  make  the  con- 
stable a  judge  in  his  own  case,  to  determine  bow  much  and  what 
kind  of  security  be  should  give  for  the  faithful  discharge  of  his 
duties,  and  the  faithful  accounting  for  the  public  funds.  It  is  more 
probable  that,  as  the  purpose  of  the  bond  is  to  make  security,  the 
party  to  be  secured  is  to  be  the  judge  of  its  quality  and  amount. 
Thus  the  spirit  and  letter  of  the  text  are  in  accord. 

Now,  then,  to  make  the  Act  of  1870  operative  to  effectuate  its 
purpose,  it  is  obvious  that  the  selectmen  must  first  fix  the  amount 
of  the  bond  and  determine  the  kind  of  security.  Until  this  is 
done  it  is  imposMle  for  i\t^  constable  to  execute  the  bond. 

This  result  is  apparent  from  another  view  of  the  act.  The  stat- 
ute says  the  selectmen  ehall  require  a  bond  in  a  sufficient  sum  and 
with  sufficient  sureties ;  and  if  the  constable  shall  neglect  to  give 
9ueh  bond,  his  office  shall  be  vacant.  It  does  not  declare  that 
unless  the  constable  give  a  bond  his  office  shall  be  vacant ;  but  re- 
quires him  to  give  9ueh  bond.  The  word  '^  such  "  has  no  meaning 
in  its  context,  unless  it  be  referred,  as  it  plainly  must,  to  the  bond 
which  the  selectmen  are  to  ^^  require  of  the  constables  in  their 
respective  towns.'*  And  if  referred  to  that  bond  it  is  evident  that 
the  constable  is  powerless  to  comply  with  bis  duty  until  wich  bond 
is  required  of  him.  Therefore  he  can  be  guilty  of  no  negUcty  for 
ten  days  nor  any  other  time,  until  he  is  in  a  position  where  he  can 
act.  It  follows  that  the  vacancy  is  created,  if  created  at  all,  by 
the  failure  of  the  selectmen  to  comply  with  the  precedent  duty  en- 
joined upon  them  by  the  act. 

The  limitation  of  ten  days  fixed  by  the  act  does  not  impeach 
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this  construction  of  its  provisions.  Under  the  old  act,  constables 
were  peremptorily  required  to  execute  their  bonds  ^^  before  thej 
enter  upon  the  duties  of  their  office."  Their  term  of  office  dates 
from  their  election,  and  they  might  be  called  to  official  duty  at* 
once.  Under  the  new  act  the  selectmen  are  enjoined  to  require 
the  bond  before  the  constable  enters  upon  the  duties  of  his  office  ; 
and  to  exact  of  the  selectmen  increased  vigilance  in  the  perform- 
ance of  this  duty,  the  limitation  of  ten  days  is  assigned  as  a  time 
within  which  they  miMt  act ;  and  further  they  must  therein  give  the 
constable  a  reasonable  time  to  comply  with  his  duty. 

This  construction  of  the  Act  of  1870  leaves  the  effect  of  inaction 
by  the  selectmen  under  it  precisely  as  it  stood  under  the  old  law. 
The  effect  under  the  old  law  is  stated  in  Bowman  y. Barnard^  tupra. 

^*  Until  these  steps  are  taken  it  is  impossible  for  the  constable 
to  execute  the  bond ;  and  as  it  cannot  be  given  in  consequence  of 
the  neglect  or  waiver  of  the  matter  by  the  selectmen,  the  officer 
can  well  execute  the  duties  of  the  office  until  these  steps  are  taken^ 
and  the  request  is  made^  and  he  stands  in  the  same  light  he  would 
stand  if  the  bond  was  not  required  by  the  statute^  for  he  is  not, 
until  these  preliminary  steps  have  been  taken,  under  its  operation. 
To  give  the  act  a  different  construction  would  put  it  in  the  power 
of  the  selectmen  to  deprive  him  of  the  benefits  of  the  office,  and 
virtually  vacate  the  appointment." 

It  follows  then  that,  inasmuch  as  the  selectmen  of  their  own 
wrong  cannot  create  a  vacancy  in  the  office.  Smith  was  to  all  in- 
tents and  purposes  a  legal  constable  unless  he  has  himself  made  a 
vacancy.  The  office  was  duly  and  legally  conferred  upon  him  by 
his  election.  In  the  order  of  events  he  has  wrongfully  omitted  no 
ceremony  required  by  law  of  him  to  entitle  him  to  the  emoluments 
of  his  office.  His  right  to  exercise  it  has  never  been  called  in 
question  by  the  town  nor  other  public  authority.  By  the  consent 
and  approval  of  the  town,  as  well  as  his  sureties,  he  assumed  the 
office  and  entered  upon  the  discharge  of  its  duties.  Clearly,  Smith 
could  not  say  he  was  not  a  legal  constable.  Nor  could  he  take 
advantage  of  his  own  wrong  and  say,  ^^  my  bond  is  invalid,  because 
I  omitted  to  file  it  seasonably."  Smithes  sureties  stand  no  better 
in  this  respect  than  he  does. 
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Speaking  for  myself  I  see  no  substantial  reason  why  Smith  was 
not  an  officer  de  Jure  sufficiently  equipped  to  encounter  any  pro- 
ceeding instituted  to  test  his  title,  and  that  it  must  be  held  that 
the  neglect  of  the  selectmen  to  require  of  him  his  bond  within  ten 
days  was  a  waiver  for  the  time  being  by  them,  in  behalf  of  the 
town,  of  the  indemnity  proyided  by  the  act.  Botvman  v.  Barnard^ 
$upra. 

But  passing  this  claim,  we  are  all  agreed  that' Smith  was  a  de 
facto  constable,  and  that,  although  he  might  not  be  able  to  defend 
his  title  to  the  office,  if  it  were  directly  assailed,  his  acts  as  such 
are  binding  upon  third  persons ;  and  his  sureties  are  estopped  to 
deny  their  responsibility  under  his  bond. 

He  did  not  usurp  the  office.  He  was  duly  elected  under  the 
forms  of  law.  He  assumed  to  act  under  his  election.  He  was  in 
colore  officii.  The  town  of  the  one  part,  and  Smith  and  his  sureties 
of  the  other  part,  treated  him  as  a  legal  constable ;  and  the  bond 
was  executed  and  accepted  as  and  for  his  official  bond.  Smith 
voluntarily,  by  permission  of  the  town  and  his  sureties,  under  color 
of  his  office,  collected  the  money  now  sued  for.  The  taxpayers, 
unquestionably,  were  discharged  by  payment  of  their  taxes  to  him. 
The  sureties  agreed  to  be  responsible  to  the  town  for  such  collec- 
tions. It  is  clearly  now  too  late  for  them  to  say  that  he  was  not 
a  defaeto  officer,  or  to  deny  their  liability  under  their  bond. 

In  State  v.  Bate»^  86  Yt.  897,  where  the  State  treasurer  had 
failed  to  take  the  oath  of  office  required  by  the  constitution,  it 
was  held  that  the  sureties  on  his  bond  could  not  take  advantage 
of  this  omission  of  duty.  The  same  position  was  taken  by  the 
court  in  Lyndon^.  Miller,  86  Yt.  829.  In  Green  v.  Wardell,  17 
111.  278,  where  sureties  signed  the  bond  of  one  who  acted  as  a 
justice  of  the  peace,  and  as  such  collected  money,  it  was  held  that 
they  were  liable  on  their  bond,  even  though  he  was  not  legally 
elected,  nor  commissioned,  nor  sworn.  The  court,  per  Oaton,  J., 
say :  *^  By  signing  his  bond  they  (the  sureties)  acknowledged 
his  rights  to  the  office  and  to  discharge  its  duties,  and  as  such  rec- 
ommended him  to  the  public.  They,  at  least,  shall  not  be  heard 
to  say  that  although  they  signed  his  bond  and  thereby  induced 
others  to  put  money  in  his  hands,  relying  on  the  bond  for  its 
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safety,  still  he  was  not  elected,  was  not  commissioned,  was  not 
sworn — that  he  was  not  in  fact  a  justice.*' 

In  Corbitt  v.  CarroUy  50  Ala.  315,  the  same  doctrine  was  laid 
down  in  a  case  where  the  appointment  of  a  guardian,  who  acted 
as  such,  was  void.  In  JaneB  v.  SeatUand^  6  Humph.  195,  where 
a  person,  ineligible  to  the  oflBce  of  sheriff,  was  elected,  sworn, 
gave  bond  and  collected  taxes,  which  he  misappropriated,  it  was 
held  that  his  sureties  were  liable  for  the  monej  so  collected. 

In  Mayor  of  Homer  v.  Merritty  27  La.  An.  568,  it  was  held  no 
defence  to  the  sureties  of  a  town  collector  that  the  taxes  collected 
were  not  duly  assessed,  or  that  the  collector  was  not  legally  en- 
titled  to  the  office. 

In  State  v.  RhoadeSs  6  Nev.  352,  when  the  State  treasurer  was 
re-elected,  re-commissioned,  re-sworn  and  acted  under  the  new 
election,  but  failed  to  file  a  new  bond  in  time,  which  by  law 
worked  a  forfeiture  of  his  office,  it  was  held  that  he  did  not  hold 
over  as  of  the  former  term  of  office,  but  was  under  his  new  elec- 
tion an  officer  defactOy  and  that  having  subsequently  given  a  new 
bond  reciting  his  new  election,  his  sureties  thereon  were  estopped 
to  deny  his  holding  de  jure  as  of  the  new  term.  The  general  doc- 
trine is  laid  down  in  the  following  cases:  United  Statee  v. 
Maurice^  2  Brock.  96;  United  States  v.  THngey^  5  Pet.  114; 
United  States  v.  Bradley,  10  Pet.  343 ;  Kelly  v.  The  State,  25 
Ohio  St.  567 ;  Inhabitants y  ^c,  v.  Fleming ,  8  Gray,  613;  Com- 
missioners Ramsey  Co.  v.  Brisbin,  17  Minn.  451. 

But  if  Smith  was  neither  constable,  de  jure,  nor,  defacto,  the 
bond  is  a  valid  common-law  obligation  against  him  and  his  sure- 
ties. 

It  is  an  elementary  principle  that  a  voluntary  bond  made  upon 
good  consideration,  and  not  in  contravention  of  the  policy  of  the 
law  or  the  prohibitions  of  a  statute,  is  a  valid  instrument  binding 
the  makers  to  the  performance  of  its  conditions.  The  bond  in 
suit  is  precisely  within  this  rule.  Bank  v.  Smith,  5  Allen  413  ; 
Pritchell  V.  People,  1  Oilman  (111.)  525  ;  Cobb  v.  Curtis,  4  Littell, 
235 ;  State  v.  Fredericks,  8  Iowa,  553  ;  7  Reporter,  335. 

The  judgment  is  affirmed,  and  the  case  remanded  to  be  proceeded 
with  in  due  course. 
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STATE  V.  GEORGE  D.  SMITH. 
Nuisance.     Obstructing  Ancient   fVater-couree.    Highway. 

An  information  was  filed  against  the  respondent  for  obstructing  an  ancient  water- 
coarse,  and  thereby  injartng  the  highway.    HM, 

1.  The  act  complained  of  coald  not  constitute  a  public  nuisance,  unless  the  travelling 

public  were,  to  some  extent,  impeded,  hindered,  or  obstructed  in  the  use  of  the 
highway  for  the  purpose  of  travelling  over  it. 

2.  It  should  have  been  submitted  to  the  jury  to  determine  whether  the  public  were 

thus  impeded,  &c.,  by  filling  up  the  watei^^ourse. 
9L    If  the  respondent  obstructed  the  water-oourse,  without  impeding  the  public  travel, 

he  should  have  been  proceeded  against  by  action  under  R.  L.  s.  8183  (Gen.  Sts., 

c.  25,  s.  70). 
4.    B.  L.  s.  3192  (Gen.  Sts.,  c  2B,  s.  70)  penalty  for  injuring  highway,  construed. 

Information  iBled  by  the  State's  attorney^  charging  the  respond- 
ent with  having  filled  up  an  ancient  water-conrse,  &c.  Plea,  not 
guilty;  trial  by  jury,  December  Term,  1881,  Taft,  J.,  presiding  ; 
and  verdict,  guilty. 

It  appeared  by  the  evidence  on  the  part  of  the  prosecution  that 
the  defendant,  Smith,  lives  iu  Sharon  village,  where  he  has  lived  for 
many  years ;  that  there  is  a  public  highway  leading  through  Sharon 
Tillage,  running  east  and  west,  which  was  formerly  a  turnpike, 
and  that  this  highway  runs  near  the  north  bank  of  White  river 
through  the  village  ;  that  the  defendant  lives  upon  the  south,  or 
river  side  of  this  highway ;  that  nearly  opposite  defendant's 
premises  is  the  public  house  in  said  villi^e  ;  that  on  the  east  side 
of  said  public  house  there  is  a  highway  leading  into  this  river- 
highway  ;  that  the  ground  slightly  descends  for  a  short  distance 
on  this  highway  to  the  river-highway  at  said  public  house ;  that 
for  a  few  rods  west  of  the  public  house  the  ground  slightly  de- 
scends towards  the  east ;  that  the  water  in  times  of  rains  and 
melting  snows  on  both  roads,  for  a  short  distance,  runs  along  the 
roads  until  in  front  of  the  hotel  where  there  is  a  water-bar  which 
conducted  it  across  the  road  on  to  the  south  or  river  side  of  the 
road.  A  short  distance  east  of  the  hotel,  and  opposite  a  portion  of 
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the  premises  of  the  defendant,  said  river  road  descends  more 
rapidly  to  the  east. 

The  evidence  on  the  part  of  the  prosecution  (ended  to  show 
that  for  many  years  there  had  been  a  water  course  for  the  water 
across  the  defendant's  land,  nearly  opposite  said  water-bar,  to  the 
river,  the  bank  of  which  is  about  three  rods  from  the  highway  at 
this  point ;  and  that  in  said  bank  and  a  part  of  said  water-course 
was  a  gully,  which  water-course  and  gully  had  been  there  more 
than  fifteen  years,  and  longer  than  any  of  the  witnesses  could  re- 
member, and  when  there  was  water  it  always  ran  in  said  water- 
course (which  witnesses  described,  and  some  of  them  called  a  chan- 
nel) unless  obstructed. 

That  the  defendant,  in  June,  1880,  placed  a  stone  post,  earth 
and  gravel,  across  this  water-course  on  his  own  land,  but  near 
the  highway,  which  obstructed  the  water  from  flowing  therein,  and 
the  water  which  crossed  the  road  at  said  bar  was  thereby  caused 
to  pass  along  the  highway  on  the  south  side  and  in  front  of  the 
premises  of  the  defendant,  down  a  gravelly  hill  on  and  across 
to  the  north  side  of  the  road,  and  passed  off  through  a  sluice-way. 
And  when  there  was  much  water  a  part  of  it  would  run  over  the 
said  obstructions. 

There  was  no  evidence  that  the  travel  along  said  highway  was 
in  any  way  interrupted  by  reason  or  in  consequence  of  the  water 
running  along  said  highway  and  crossing  the  same  as  aforesaid. 

The  prosecution  introduced  one  witness  who  testified  that  he, 
at  one  time,  saw  a  gully  in  the  road  where  the  track  of  the  wheel 
would  go,  but  the  travel  could  go  round  it,  and  he  thought  it  was 
after  the  obstruction  was  placed,  as  aforesaid,  by  the  defendant ; 
he  further  testified  chat  the  hill  in  front  of  the  defendant's  prem- 
ises was  somewhat  washed  in  the  summer  of  1880,  and  had  been 
previously  thereto. 

There  was  other  testimony  tending  to  show  that  the  road  was 
somewhat  washed,  by  reason  of  said  obstruction.  At  the  close  of 
the  testimony  on  the  part  of  the  prosecution  the  defendant's  coun- 
sel moved  the  court  to  direct  a  verdict  for  the  defendant,  which 
the  court  declined  to  do,  to  which  the  defendant  excepted. 

The  respondent's  evidence  as  to  his  stopping  up  the  ditch  is 
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stated  in  the  opinion,  substantially  as  given  in  the  exceptions.    The 
court  charged : 

**  Now,  if  jou  find  that  this  was  an  ancient  water-course,  and 
that  the  water  ran  across  the  land  in  its  channel  from  the  road  to 
the  river,  and  the  respondent  obstructed  it,  and  turned  it  into  the 
highway,  and  it  ran  in  the  highway  and  gullied  it,  or  washed  it, 
and  the  respondent  admits  that  it  did  wash  it  some,  you  will  be 
justified  in  returning  a  verdict  of  guilty. 

^'  If  you  find  the  natural  effect  of  obstructing  the  water-course 
and  turning  the  water  into  the  highway,  and  the  action  of  the 
water  upon  being  so  turned  washed  the  highway  and  would  natu- 
rally tend  to  impede  travel  it  would  become  a  nuisance,  and  it  is 
not  necessary  that  you  find  that  the  road  was  impassable,  or  travel 
interrupted,  in  order  to  find  the  defendant  guilty." 

French  ^  Southgate,  for  the  respondent. 
If  the  defendant  has  done  what  he  had  no  right  to  do,  and  the 
town  has  suffered  injury  by  his  act,  the  town  has  its  remedy  by  ac- 
tion.    Shrew%bury  v.  Brown  et  al.j  25  Vt.  197  ;  Sheldon  v.  Fair- 
fax, 21  Vt.  102. 

We  can  find  no  authority  either  in  this  country  or  in  England 
for  an  indictment  for  obstructing  a  water-course.  If  a  party  has 
been  injured  by  the  wrongful  obstruction  he  has  his  remedy  by 
civil  suit.  It  is  not  the  policy  of  the  law  to  try  civil  rights  in  a 
criminal  form  ;  it  would  be  a  great  hardship  to  the  defendant  to 
do  so.  Such  questions  should  be  tried  in  a  civil  suit  where  the 
defendant  can  recover  his  costs. 

An  indictment  lies  at  common  law  for  placing  obstructions  in 
the  highway  by  which  travel  is  interrupted  or  incommoded.  It  is 
because  the  rights  of  the  public  are  wrongfully  interfered  with. 
1  Russ.  Crimes,  847  ;  State  v.  Wilkins,  2  Vt.  480. 

In  this  case  the  public  were  not  incommoded ;  the  road  was 
somewhat  washed  but  not  so  as  to  interfere  with  the  travel. 

The  statute  has  provided  a  remedy  for  all  nuisances  affecting 
highways,  and  most  of  these  statutes  have  been  in  force  since  1824. 
Slade's  Sts.  434 ;  Gen.  Sts.  ch.  25,  ss.  69-70 ;  R.  L.  ss.  8128, 
8131,  3182. 

The  provision  as  to  obstructing  a  ^^  ditch  made  for  draining 
water  from  the  highway  "  was  in  the  Rev.  Sts.  of  1839,  141,  s. 
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38.    The  remedj  is  bj  action  in  favor  of  the  town,  and  the  pen- 
alty goes  for  repairs  of  highways. 

We  snbmit  that  these  statutes  take  the  place  of  the  ancient 
common  law,  and  if  any  former  rnle  of  law  in  England  would 
authorize  this  prosecution,  it  has  become  obsolete  by  non-user  in 
this  country,  if  not  in  England,  and  especially  in  this  State.  The 
case  of  State  v.  Wilkins^  supra^  was  an  indictment  for  placing  a 
building  on  the  public  common  in  St.  Albans,  which  obstructed 
the  public  travel,  and  it  was  doubtful  whether  any  statute  covered 
this  offence. 

Huntan  ^  SticTcney^  for  the  State. 

If  it  should  be  claimed  that  the  defendant  is  not  liable  because 
he  obstructed  the  water  on  his  own  land,  we  say  it  falls  within 
the  definition  of  a  nuisance,  viz.:  Common  nuisances  are  such  in- 
convenient and  troublesome  offences  as  annoy  the  whole  commu- 
nity and  therefore  are  indictable  and  not  actionable ;  of  this  nature 
are  annoyances  in  highways,  by  rendering  the  same  inconvenient. 
4  Bl.  Com.  166, 167. 

It  is  contrary  to  the  maxim,  "«w  utert  tuo^**  Ac'  Kellogg  v. 
Thompsany  21  N.  Y.  88 ;  Temperance  Hall  Aesociation  v.  €Hle8y 
38  N.  J.  L.  R.  260  (cited  1  U.  S.  Dig.  N.  S.,  1870,  p.  858, 
pi.  43). 

If  it  should  be  claimed  that  the  evidence  did  not  tend  to  show 
that  there  was  an  ancient  water-course  we  refer  to  Earl  v.  De 
Harty  12  N.  J.  Eq.;  1  Beasley,  280. 

The  opinion  of  the  court  was  delivered  by 

RoTGE,  Ch.  J.  The  defendant  was  tried  upon  an  information 
filed  in  the  County  Court,  charging  him  with  having  obstructed 
and  filled  up  an  ancient  water-course,  by  means  of  which  the 
water  that  had  been  accustomed  to  run  in  said  water-course  ran 
back  into  and  along  a  public  highway  in  the  town  of  Sharon,  and 
gullied,  damaged,  and  impaired  said  highway,  so  that  the  citizens 
of  this  State,  upon  and  through  said  highway,  with  their  teams 
and  carriages,  could  not  go,  return,  pass,  and  repass,  as  they 
ought  and  were  wont  to  do ;  and  concludes  against  the  peace  and 
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dignity  of  the  State.  The  defendant's  evidence,  among  other 
things,  tended  to  show  that  whatever  he  did  in  the  matter  of  fill- 
ing up  or  obstructing  said  water-course  was  to  stop  and  shut  up 
an  opening  which  the  highway  surveyor  had  just  before  made,  for 
the  purpose  of  having  the  water  from  the  highway  flow  into  and 
across  his  land. 

If  the  fact  was  as  that  evidence  tended  to  show,  there  can  be 
no  question  but  what  it  came  within  sec.  70  of  chap.  25  of  the 
Gen.  Sts.,  which  provides  that,  if  any  person  shall  wantonly  or 
illegally  injure  any  highway,  by  filling  up  or  placing  obstructions 
in  any  ditch  made  for  draining  any  water  from  the  highway,  he 
shall,  as  a  penalty^  forfeit  and  pay  to  the  treasurer  of  the  town, 
to  be  expended  in  repairing  highways,  a  sum  not  exceeding  980, 
to  be  recovered  in  an  action  in  the  name  of  the  town,  with  costs. 

And,  by  sec.  71,  the  person  so  offending  is  made  liable  to  the 
town  or  any  individual  for  the  damages  sustained  in  consequence 
of  such  act. 

The  question  then  arises,  whether,  when  a  statute  has  pre- 
scribed the  penalty  for  the  commission  of  a  common-law  crime, 
and  provided  the  method  for  the  enforcement  of  the  penalty,  and 
the  penalty  is  one  that  the  County  Court  cannot  appropriate  to  the 
purposes  designated  by  the  statute,  that  court  has  concurrent  ju- 
risdiction with  the  court  designated  by  the  statute,  to  enforce  the 
penalty  name^  in  the  statute. 

In, State  v.  Smithy  7  Conn.  428,  it  was  hold  that,  on  an  informa- 
tion charging  the  defendant  with  having  erected  a  stone  wall  in 
and  upon  a  highway,  whereby  such  highway  was  narrowed  and 
obstructed,  charged  an  offence  at  common  law,  for  which  the  pun- 
ishment is  prescribed  by  the  general  statute  regarding  nuisances, 
and,  therefore,  the  superior  court  had  not  jurisdiction.  Bissel, 
J.,  in  the  opinion,  says,  that  the  superior  court  has  jurisdiction  of 
all  offences  at  common  law  for  which  the  punishment  is  not  pre- 
scribed by  any  statute  law  of  the  State ;  that  the  punishment  for 
that  offence  was  prescribed  by  a  statute  law  of  the  State,  which 
directed  the  mode  of  prosecution,  and  inflicted  a  penalty  on  the 
offender ;  that,  when  any  punishment  is  fixed  by  statute  for  a 
common-law  offence,  none  other  than  the  statute  punishment  can 
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be  inflicted  ;  that  the  superior  court  could  not  inflict  the  punish- 
ishment  prescribed  hj  the  statute ;  and,  as  no  other  could  be  in- 
flicted, the  oflence  charged  was  not  punishable  by  that  court ;  that 
that  was  conclusive  upon  the  question  of  its  jurisdiction ;  and  the 
superior  court  was  advised  that  the  motion  to  quash  was  sufficient, 
and  that  the  cause  be  dismissed. 

In  State  v.  JBj/dey  11  Conn.  541,  it  was  decided  that  the  ofienoe 
of  erecting  a  building  upon  a  highway  could  not  be  prosecuted  be- 
fore the  County  Court  as  an  offence  at  common  law,  it  being  pun- 
ishable by  the  statute  relating  to  nuisances,  by  a  fine ;  and  the 
court  say  that  an  examination  of  the  record  shows  that  the  offence 
charged  is  tbe  precise  offence  described  in  the  statute  in  relation 
to  nuisances,  which,  by  the  act,  is  punished  by  the  infliction  of  a 
fine  of  $400.  The  inquiry,  then,  is,  whether  an  offence,  punish- 
able by  a  fine  of  $400,  and  so  within  the  jurisdiction  of  a  justice, 
can  be  prosecuted  before  the  County  Court,  and  be  punished  by 
imprisonment  and  a  fine.  The  legislature,  that  can  prescribe  the 
punishment  for  offences,  has  fixed  the  penalty  for  this  offence ;  but 
if  this  information  can  be  sustained,  it  may  be  increased  by  judi- 
cial legislation  to  9300  and  imprisonment  for  one  year.  A  prop- 
osition involving  such  a  consequence  is  so  entirely  subversive  of 
justice  that  it  does  not  require  the  aid  of  argument  or  authority 
to  refute  it. 

The  above  causes  were  heard  on  motions  in  arrest  of  judgment. 
The  fine  which  may  be  paid  upon  a  conviction  upon  an  informa- 
tion, goes  into  the  State  treasury.  The  penalty  which  may  be  re- 
covered under  the  statute  goes  into  the  town  treasury,  to  be  ex- 
pended in  the  repairing  of  highways.  It  is  difficult  to  see  how  a 
conviction  upon  an  information  can  be  made  available  as  a  defence 
in  a  proceeding  under  the  statute.  And  unless  it  can  be  made 
available,  a  person  may  be  twice  punished  for  the  same  offence. 

The  use  of  the  words  in  the  statute,  *^  shall,  as  a  penalty,  for- 
feit and  pay,"  is  significant  of  the  intention  of  the  legislature  to 
make  the  penalty  therein  prescribed  the  only  penalty  for  the  com- 
mission of  the  offence ;  and  the  law  does  not  allow  any  one  to  be 
twice  punished  for  the  same  offence. 

The  case  of  State  v.  Wilkifison^  2  Yt.  480,  which  was  an  in- 


FEBRUARY  TERM,  1882.  409 

State  V.  Smith. 

dictment  for  erecting  a  building  in  a  common  highway,  was  tried 
in  the  County  Court  upon  an  issue  of  fact,  as  to  whether  the  place 
where  the  building  w{ts  erected  was  a  part  of  the  highway  ;  and 
no  question  as  to  the  jurisdiction  appears  to  have  been  made  in 
that  court.  It  was  claimed  in  the  Supreme  Court  that  the  County 
Court  did  not  have  jurisdiction.  Judge  Pbentiss,  in  the  opinion, 
says  that  ^'  the  provision  in  the  statute,  which  imposes  a  fine  not 
exceeding  97  for  placing  any  obstruction  in  the  highway,  to  be  re- 
covered by  complaint  made  to  a  justice  of  the  peace,  if  applicable 
to  this  case,  is  merely  cumulative,  and  does  not  take  away  the 
remedy  by  indictment  at  common  law  "  ;  and  quotes  as  his  author, 
ity  for  the  proposition.  Rex  v.  Robin%ony  2  Burr.  799.  That  was 
an  indictment  for  refusing  to  obey  an  order  of  the  general  quarter- 
sessions,  made  upon  the  defendant  for  keeping  and  maintaining 
two  grand-children,  and  the  breach  was  laid  according  to  48d 
Elizabeth.  It  appears  that  there  was  a  summary  remedy  (though 
just  what  does  not  appear)  provided  by  the  statute,  for  com- 
pelling obedience  to  the  order ;  and  it  was  claimed  upon  mo- 
tion in  court  that  an  indictment  would  not  lie.  Lord  Mansfield, 
in  the  opinion,  states  the  general  rule  as  quoted  by  Judge  Pbbn- 
TI88 ;  but  says  that  '^  here  the  relief  is  to  be  assessed  and  directed 
by  order  of  sessions.  And  a  particular  proceeding  in  a  summary 
way  is  prescribed  by  the  act,  as  a  particular  sanction  and  method 
of  punishment  in  case  of  foilure.  But  it  is  to  be  presumed  that  the 
legislature  intended  that  there  should  be  two  remedies."  And 
after  saying  that  remedy  by  summary  proceeding  might  be  im- 
practicable, says,  that,  notwithstanding  there  are  two  remedies 
given,  it  would  be  extremely  oppressive  to  take  the  remedy  by 
indictment,  if  there  are  no  circumstances  which  obstruct  the  pro- 
ceeding by  the  shorter  way  of  summary  remedy.  This  would  be 
very  wrong  and  unreasonable,  where  the  summary  remedy  can  be 
put  in  practice. 

Here  we  think  the  presumption  is,  that  the- legislature  intended 
that  there  should  be  but  one  remedy, — and  the  one  prescribed  by 
the  statute.  And,  inasmuch  as  it  is  not  suggested  that  that  rem- 
edy was  impracticable,  it  would  bo  oppressive,  wrong,  and  unrea- 
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sonable  to  allow  the  defendant  to  be  proceeded  against  bj  inform- 
ation or  indictment. 

As  before  remarked,  there  can  be  no  doubt  but  what,  if  the 
facts  should  be  found  as  the  defendants'  evidence  tended  to  show, 
the  offence  with  which  he  was  charged  came  within  the  statute. 
It  was  the  right  of  the  defendant  to  have  that  evidence  submitted 
to  the  jury,  for  them  to  find  how  the  fact  was  ;  and  if  found  as  his 
evidence  tended  to  show,  the  court  should  have  refused  to  take 
any  further  jurisdiction  of  the  cause.  And  in  not  so  submitting 
it  there  was  error. 

The  court  charged  the  jury,  substantially,  that  if  they  should 
find  that  if  the  defendant  obstructed  an  ancient  water-course  and 
turned  the  water  into  the  highway,  and  it  ran  in  the  highway  and 
gullied  it  or  washed  it^  they  would  be  justified  in  returning  a  ver- 
dict of  guilty. 

There  are  certain  acts  which  are  denominated  as  nuisances  j?^ 
se  ; — such  as  the  erection  of  buildings  upon,  or  enclosing  a  por- 
tion of,  the  highway,  so  as  to  wholly  exclude  the  public  from  all 
enjoyment  of  the  same,  State  v.  Wilkinsony  8upra^  and  State  v. 
Woodwardy  23  Vt.  92,  belong  to  that  class.  And  in  that  class 
of  cases  it  is  not  necessary  to  show  that  the  public  have  suffered 
any  injury  or  inconvenience  other  than  in  being  excluded  from  the 
use  of  the  highway  encroached  upon.  And  the  court,  in  the  in- 
struction to  the  jury,  above  stated,  must  have  considered  this  case 
as  one  within  that  class.     In  this  we  think  there  was  error. 

The  jury,  under  the  charge,  would  have  been  justified  in  find- 
ing the  defendant  guilty,  if  they  had  found  the  highway  was  gul- 
lied or  washed  to  any  extent,— -even  though  such  gullying  or  wash- 
ing did  not  injuriously  affect  the  highway  for  public  use. 

In  State  v.  Woodwardj  eupra^  it  is  said  if  the  act  complained 
of  does  not  divert  the  property  or  any  part  of  it  from  the  use  of 
the  public,  or  in  any  manner  impair  the  public  use  and  enjoyment 
of  it ;  but  the  act  was  done  for  the  purpose  of  making  the  use 
more  beneficial  to  the  public,  there  would  seem  to  be  a  manifest 
propriety  in  submitting  the  same  to  the  jury  ;  and  that  whether  in 
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cases  of  this  kind  the  qaestion  should  be  put  to  the  jury  must  de- 
pend npoD  the  character  of  the  nuisance  charged. 

In  Bex  y.  Tindall,  1  N.  ife  P.  719,  6  A.  <fe  E.  148,  the  defend- 
ant was  the  owner  of  the  soil  adjoining  a  harbor,  and  was  indicted 
for  &  nuisance  in  erecting  planks  in  it.  The  verdict  found,  that 
hj  the  defendant's  work,  the  harbor,  in  some  extreme  cases,  was 
rendered  less  secure  ;  and  it  was  held  that  consequences  so  slight, 
resulting  from  the  acts  of  the  defendant,  did  not  amount  to  a  nuis- 
ance. 

In  Bex  Y.  Buiiell,  8  E.  L.  <fe  B.  L.  942,  18  Jur.  1022,  which 
was  an  indictment  for  obstructing  the  navigation  of  the  Menai 
Straits  by  erecting  a  wall,  the  judge  asked  the  jury  if  they  thought 
the  erection  a  national  nuisance,  in  which  case  they  were  to  find 
a  verdict  of  guilty  ;  but  told  them  that  if  they  thought  the  nuis- 
ance was  so  slight,  rare,  and  uncertain  that  the  defendant  ought 
not  to  be  made  criminally  liable  for  it,  they  were  to  acquit  him. 
Held,  that  the  charge  was  to  be  understood  as  meaning,  not  that 
a  party  may  legally  commit  a  small  nuisance ;  but  that  an  ob- 
struction might  be  so  insignificant  as  not  to  constitute  a  nuisance  ; 
and  that  the  jury  must  be  understood  as  finding  that  the  obstruc- 
tion was  so  insignificant ;  and  that  there  was  no  misdirection  war- 
ranting a  new  trial. 

In  Graves  v.  Shattuekj  85  N.  H.,  257,  it  was  decided  that  the  jury 
must  determine  from  the  circumstances  of  each  particular  case 
whether  an  object  permanently  placed,  temporarily  left,  or 
slowly  moving  in  a  highway  is  a  nuisance  ;  and  this  determination 
must  depend  on  their  finding  whether  the  object,  under  all  the 
circumstances,  necessarily  obstructs  passage  over  it. 

It  might  be  inferred,  from  what  is  said  in  State  v.  Woodward^ 
that  the  intent  with  which  the  act  complained  of  was  done  is  the 
test ;  but  the  intention  is,  in  general,  immaterial,  as  characteriz- 
ing the  act ;  it  is  the  effect  that  determines  whether  the  act  con- 
stitutes a  nuisance  or  not. 

A  common  nuisance  is  defined  by  Blackstone,  (4th  vol.  Com. 
167),  to  be,  the  doing  of  a  thing  to  the  annoyance  of  all  the 
king's  subjects  ;  and,  under  that  definition,  the  doing  of  the  thing 
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would  not  make  it  a  nuisance,  unless  it  was  shown  that  the  king's 
subjects  were  thereby  annoyed. 

It  is  difficult,  and  perhaps  impossible,  to  establish  anj  general 
rule  upon  the  subject ;  but  it  must  be  shown,  to  constitute  an  act 
like  the  one  complained  of — a  public  nuisance,  that  the  travelling 
public  were,  to  some  extent,  impeded,  hindered,  or  obstructed,  in 
the  use  of  the  highway  for  the  purpose  of  travelling  over  it. 

It  appears  that  there  was  no  evidence  that  the  travel  along  the 
highway  was,  in  any  way,  interrupted,  in  consequence  of  the 
water  running  along  it.  If  there  was  no  evidence  showing  that 
the  travel  had  been  impeded,  hindered,  or  obstructed,  in  conse- 
quence of  the  water  running  along  said  highway,  a  verdict  of  ac- 
quittal should  have  been  directed.  But  it  cannot  be  assumed  that 
there  was  no  such  evidence,  and  if  there  was  evidence  tending  to 
show  it,  the  court  should  have  submitted  the  question  to  the  jury, 
for  them  to  find  whether  the  travel  was  impeded,  hindered,  or  ob- 
structed, by  reason  of  the  water  running  along  said  highway ;  and 
if  so,  to  what  extent. 

We  do  not  find  any  error  in  the  refusal  to  charge  as  requested, 
or  in  the  charge,  except  in  the  matters  herein  before  stated. 

Exceptions  sustained,  judgment  and  verdict  set  aside,  and  cause 
remanded. 
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JOHN  REED  V.  WINDSOR  CO.  MUTUAL  FIRE  INSURANCE 

COMPANY.* 

.Insurance.    Asngnment  of  Policy.    RightB  of  Assignee.    Pleas. 

1.  When  a  policy  of  liuiuaiioe  has  been  aesigoed,  the  aaslgnment  approved  and  pol- 

icy confirmed,  in  an  action  in  the  name  of  the  awlgnee  against  the  company  for 
loee,  it  can  make  the  same  defences  that  it  could  if  the  soit  had  been  bronght  by 
the  assured. 

2.  Where  an  issue  is  formed  by  a  special  demurrer  to  a  special  plea  in  bar  to  a 

declaration  based  on  a  policy  of  insurance,  claiming  that  the  application  did  not 
set  out  the  true  state  of  the  title,  it  is  not  necessary  that  the  plea  set  forth  the 
application  in  full ;  because,  the  question  is  not  what  appeared  in  the  applica- 
tion, but  the  legal  effect  of  what  did  not  appear  in  it. 

3.  It  is  not  neceasary  to  set  forth  what  the  application  contained  ; 

4.  Or,  to  admit  or  deny  that  any  application  was  made  by  the  plaintiff,  when  he  is  an 

assignee  of  the  policy,  and  the  suit  is  brought  in  his  name  ; 
6.  Or,  that  the  estate  of  the  applicant  in  the  premises  insured  should  be  correctly 

stated  in  a  plea.    It  is  sufficient  if  it  appears  by  positive  averments  that  he  had 

a  less  estate  than  an  estate  in  fee  simple,  and  what  the  kind  and  character  of 

the  incumbrances  were  that  rested  on  the  property. 
6.  Pleas,  setting  up  fraudulent  representations  as  to  the  title  to  the  property  insnred, 

are  not  bad  as  amounting  to  the  general  issue,  but  are  held  sufficient. 

Heard  on  special  demurrer  to  the  defendant's  special  pleas  in 
bar.  May  Term,  1880,  Barrett,  J.,  presiding.  Pleas  held  suffi- 
cient. The  pleas  and  demurrer  are  substantially  stated  in  the 
opinion  ;  but  as  the  plaintiff  complained  of  the  manner  of  alleging 
the  facts,  the  second  plea  is  printed  as  follows : 

Becaase  it  says  that  said  contract  of  insurance  was  made  subf  ect  to  the 
provisions  of  the  act  incorporating  the  defendant  company,  which  act 
was  made  a  part  of  said  contract  of  insurance  and  by  virtue  of  section 
ten  of  said  act,  which  was  attached  to  said  policy  it  was  and  is  provided 
as  follows : 

'*  10.  The  said  company  may  make  insurance  for  any  term  not  ex- 
ceeding ten  years  ;  and  any  policy  of  insurance  issued  by  said  company, 
signed  by  tne  president  and  countersigned  by  the  secretary,  shall  be 
deemed  valid  and  binding  on  said  company,  in  all  cases  where  the  assured 
has  a  title  in  fee  simple,  unincumbered,  to  the  building  or  buildings  in* 
sured,  and  to  the  land  covered  by  the  same  ;  but  if  the  insured  have  a 
less  estate  therein,  or  if  the  premises  be  incumbered,  the  polioy  shall  be 
void,  unless  the  true  title  of  the  assured  and  the  incumbrances  of  the 
estate  be  expressed  therein,  and  in  the  application  therefor.'' 

*  Heard  at  the  Febmary  Term,  18S1. 
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And  the  defendant  avere  that  said  Bobert  A«  Beed  made  his  applica* 
tion  in  writing  to  this  defendant  company  for  insurance  therein  previous 
to  the  issuing  of  said  policy  of  insurance  and  making  of  said  contract ; 
to  wit,  on  the  18th  day  of  June,  1875,  which  application  became  and  was 
made  a  part  of  said  policy  and  contract,  and  at  the  time  said  application, 
and  at  the  time  said  policy  of  insurance  was  issued  and  said  contract 
made  ;  to  wit,  on  the  ISth  day  of  June,  1875,  the  said  Bobert  A.  Beed 
did  not  haye  a  title  in  fee  simple  unincumbered  to  the  buildings  named 
in  said  policy  of  insurance  ana  to  ihe  land  covered  by  the  same,  but  that 
at  the  time  said  application  was  made,  and  when  said  policy  of  insurance 
was  made  and  issued,  to  wit,  on  the  said  18th  of  June,  1875,  the  same 
were  incumbered  by  four  mortgages,  which  said  Bobert  A.  Beed  then 
well  knew  ;  to  wit,  a  mortgage  to  Jonathan  Foss  of  twenty-four  hundred 
dollars  and  some  interest  accrued  thereon,  and  two  other  mort^ges  to 
Nathan  Kendall,  on  which  together  there  was  then  due  about  thirty-fiye 
hundred  dollars  and  some  interest  accrued  thereon,  and  also  a  mortgage 
from  said  Bobert  A.  Beed  to  the  plaintiff,  conditioned  for  the  payment 
of  certain  debts  of  the  plaintiff  by  said  Bobert,  and  the  support  of  the 
plaintiff  during  his  lifetime,  and  certain  other  privileges,  comforts  and 
allowances  therein  named,  or,  if  said  plaintiff  should  at  any  time  want  to 
leave  said  premises,  for  the  payment  to  him  of  two  thousand  dollars,  and 
farther  for  the  payment  to  Elizabeth  and  Alice  Beed  and  John  W.  Beed 
of  five  hundred  dollars  each,  as  soon  as  all  the  other  outstanding  debts 
and  bills  should  be  paid. 

And  the  defendant  says  that  said  Bobert  A.  Beed  did  not  in  said  ap- 
plication, or  in  any  way,  mention  said  last-named  mortgage,  or  notify 
the  defendant  of  the  existence  thereof,  but  fraudulently  withheld  all 
knowledge  of  said  last-mentioned  mortgage  from  the  defendant,  and  the 
defendant  issued  said  policy  and  made  said  contract  of  insurance  in  ig- 
norance of  the  existence  of  said  last-mentioned  mortgage. 

And  defendant  says  that  the  existence  of  said  last-named  mortgage 
was  a  fact  material  to  the  risk,  and  that  defendant  would  not  have  issued 
said  policy  as  it  did,  had  it  known  of  the  existence  of  said  mortgage  in 
addition  to  the  incumbrance  stated  in  said  application,  by  reason  of  all 
which,  etc. 

A.  (?.  Saffordj  for  the  plaintiff. 

In  all  these  pleas  the  pleader  has  mistaken  the  contract.  He 
has  proceeded  as  if  the  contract  existed  as  it  was  originally  made. 
The  contract  pleaded  against  is  not  sought  to  be  enforced  here ;  it 
is  the  promise  to  indemnify  made  to  John  Reed,  in  June,  1877. 
The  assignment  and  its  ratification  amount  in  law  to  a  new  con- 
tract. Burton  v.  Muttial  Fire  Ins,  Co,,  5  Bennett's  Ins.  Gases, 
69-235 ;  Allen  ^  Waterman  v.  Hudson  River  Im.  Co.,  19  Barb. 
442  ;  The  Traders'  Ins.  Co.  v.  Bobert,  9  Wend.  406 ;  TtOau  v. 
Kingston  Ins.  Co.  1  Selden,  405. 

In  making  the  new  contract  with  the  plaintiff,  the  defendant  had 
notice  that  plaintiff  had  acquired  some  interest  in  the  assured's 
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real  property,  and  it  was  put  upon  inquiry  and  is  chargeable  with 
such  knowledge  as  would  follow  a  reasonable  investigation.  Qreen 
y.  Slaytor,  4  John's  Gh.  88  ;  MeDanieh  v.  Flower  Brook  Co.  22 
Vt.  274  ;  Stevens  et  al.  v.  Qoodenovgh^  26  Vt.  676  ;  ffooper  v. 
The  Hudson  River  Ins.  Co.  17  N.  Y.  424 ;  89  N.  Y.  49  ;  46  N.  Y. 
626. 

This  brings  the  case  within  the  doctrine  laid  down  in  Van 
Schoiek  v.  Ins.  Co.  68  N.  Y.  484.  In  all  these  pleas  there  is  a 
lack  of  averment  to  connect  the  contract  upon  which  the  action 
is  based  with  the  causes  of  defence  assigned.  The  fact  that  double 
unauthorized  insurance  has  existed  is  not  a  valid  defence.  New 
JEngland  F.  ^  M.  Co.  v.  SeheUler,  38  111.  166. 

It  must  have  subsisted  at  the  time  of  the  loss.  Obermeyer  v. 
Olobe  Ins.  Co. J  S  Bennett  Ins.  Oases,  285  ;  Atlantic  Ins.  Co.  v. 
Goodall,  85  N.  H.  828 ;  Mitchell  v.  Lycoming  Ins.  Co.,  5  Pa.  St. 
408.  The  sixth  plea  is  redundant,  because  it  amounts  to  the  gen- 
eral issue.  Gould  PI.  VI.  sec.  78.  The  pleas  are  argumentative. 
1  Chit.  PI.  589;  Gould  PI.  c.  8,  ss.  29,  44,  45. 

French  ^  SoiUhgate,  for  the  defendant. 

The  various  defences  shown  in  these  pleas  are  the  proper  sub- 
jects of  special  pleas  in  bar,  if  defendant  chooses  to  present  them 
in  that  form.  Whether  the  same  facts  could  be  given  in  evidence 
under  non-assumpsit  is  not  the  question.  The  defendant  may 
plead  specially  matter  which  admits  that  a  contract  was  in  fact 
made,  but  shows  that  it  was  void  in  point  of  law  ;  e.  g.,  coverture, 
usury,  the  statute  of  gaming,  etc.,  or  that  it  was  voidable,  as  in- 
fancy. Tidd  Pr.  1,  695 ;  Bac.  Ab.  7,  541 ;  Chit.  PL  515 ; 
Oold  PI.  846 ;  10  E.  C.  L.  697.  In  such  a  case  the  plea  gives 
implied  color  of  action,  and  is,  therefore,  allowable.  2  Saund. 
PI,  and  Ev.  287  ;  Chit.  PI.  547,  559 ;  8  Salk.  278 ;  12  Mod.  101 ; 
18  E.  C.  L.  598  ;  Gould  P.  856  ;  1  Ld.  Raym.  87  ;  1  Salk.  844 ; 
5  Mod.  175. 

The  opinion  of  the  court  was  delivered  by 
RoTCE,  J.     On  the  18th  day  of  June,  1875,  the  defendant  com- 
pany issued  a  policy  of  insurance  to  one  Robert  A.  Reed,  insur- 
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ing  the  property  described  in  the  declaration  for  the  period  of  six 
years  from  the  date  of  said  policy.  On  the  27th  day  of  April, 
1877,  said  policy  was  assigned  by  Robert  A.  Reed  to  the  plaintiff; 
and  on  the  27th  day  of  June,  1877,  said  assignment  was  approved 
and  the  policy  confirmed  unto  the  plaintiff  by  the  defendant  com- 
pany. The  property  so  insured  was  afterwards  burned,  and  this 
suit  was  brought  to  recover  for  the  value  of  the  same  for  the  ben- 
efit of  the  plaintiff.  His  right  to  recover  is  resisted  upon  several 
and  independent  grounds  ;  but  before  considering  them  it  is  nec- 
essary to  define  the  legal  relations  that  subsisted  between  the 
plaintiff,  as  the  assignee  of  said  policy,  and  the  defendant  company. 

The  plaintiff  claims  that  by  virtue  of  the  approval  of  the  assign- 
ment and  confirmation  of  the  policy  to  him,  the  defendant  is  es- 
topped from  denying  its  liability  on  account  of  anything  that 
transpired  between  the  insured  and  insurer  at  the  time  the  con- 
tract was  entered  into,  or  from  setting  up  any  act  done  by  the  in- 
sured after  the  policy  was  issued,  and  before  said  assignment,  as 
a  defense.  The  defendant  claims  that  said  approval  and  confirm- 
ation by  it,  in  legal  effect  was  merely  the  substitution  of  the 
assignee  for  the  party  insured  by  the  policy,  and  that  the  assignee 
only  took  the  interest  that  his  assignor  had  in  the  contract,  sub- 
ject to  any  defenses  that  might  be  made  to  it  in  the  hands  of  the 
assignor. 

The  policy  was  a  chose  in  action  ;  and  all  the  interest  that  the 
assignor  could  convey  by  an  assignment  of  it  was  the  right  to  de- 
mand compensation  from  the  defendant  in  case  the  property  in- 
sured by  the  policy  should  be  burned  during  its  continuance,  so 
that,  independently  of  the  approval  of  the  assignment  and  con- 
firmation of  the  policy  to  the  plaintiff,  the  rules  of  law  that  deter- 
mine and  fix  the  rights  of  assignee  and  payor  would  be  applicable 
here.  By  the  approval  of  the  assignment  the  company  simply 
signified  consent  to  its  being  made ;  and  by  the  confirmation  of 
the  policy  agreed  that  it  would  accept  and  become  liable  to  the 
assignee  in  place  of  the  party  to  whom  the  policy  was  issued.  By 
such  approval  and  confirmation  the  defendant  did  not  waive  any 
right  that  it  then  had,  or  might  thereafter  have  to  make  any  de* 
fense  to  any  claim  that  might  be  made  against  it  under  the  con* 
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tract  entered  into  with  Robert  A.  Beed,  and  evidenced  by  the 
policy  assigned.  The  approval  and  confirmation  was  not  evi- 
dence tending  to  show  that  the  defendant  entered  into  any  new 
contract  by  which  any  new  liability  was  incurred  to  the  plaintiff. 
The  approval  of  said  assignment  and  the  confirmation  of  the  pol- 
icy, then,  being  in  legal  effect  the  substitution  of  the  assignee  for 
the  assignor,  any  defense  existing  at  the  time  the  assignment  wa^ 
approved  and  policy  confirmed  that  would  have  been  available  (f 
suit  had  been  brought  in  the  name  and  for  the  benefit  of  the  party 
to  whom  the  policy  was  issued,  is  equally  available  against  the 
assignee. 

In  Shearman  v.  Niagara  Fire  Ins.  Co.^  46  N.  Y.  626,  it  was 
held  that  the  consent  to  the  assignment  of  a  policy  was  equivalent 
to  an  agreement  to  be  liable  to  the  assignee  upon  the  policy  as  a 
subsisting,  operative  contract ;  and  in  !Kllau  v.  The  Kingston  Mu- 
tual Ins.  Co.^  that  no  act  of  the  insured  after  an  assignment  of  the 
policy  with  the  assent  of  the  insurer  shall  impair  the  rights  of  the 
assignee.  The  new  contract  relations  that  are  created  by  the 
approval  of  an  assignment  of  a  policy  are  for  the  protection  of  the 
assignee,  and  to  secure  to  him  all  the  rights  acquired  by  the 
assignment  at  the  time  of  its  approval. 

The  2d,  3d,  4th  and  5th  special  pleas  allege  that  the  contract 
of  insurance  was  made  subject  to  the  provisions  of  the  act  incor- 
porating the  defendant  company ;  that  said  act  was  made  a  part 
of  said  contract  of  insurance ;  that  by  sec.  10  of  said  act  it  was 
provided  that  when  the  assured  had  a  less  estate  than  a  title  in 
fee  simple  to  the  building  or  buildings  insured,  and  to  the  land 
covered  by  the  same,  or  if  the  premises  be  incumbered,  the  policy 
shall  be  void  unless  the  true  title  of  the  assured  and  the  incum- 
brances of  the  estate  be  expressed  therein  and  in  the  application 
therefor ;  that  at  the  time  the  application  was  made  and  the  policy 
issued,  the  said  Robert  A.  Reed  did  not  have  a  title  in  fee  simple 
to  the  land  upon  which  the  buildings  insured  were  situate,  but  the 
same  was  incumbered  by  the  mortgages  described  in  said  pleas  ; 
that  the  said  Robert  A.  did  not  mention  said  mortgages  in  his  ap- 
plication, or  notify  the  defendant  of  their  existence,  but  fraudu- 
lently withheld  all  knowledge  of  their  existence  from  the  defend- 
27 
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ant,  and  that  the  policy  was  issued  in  ignorance  of  the  existence 
of  said  mortgages ;  that  the  mortgages  which  were  described  in 
the  application  for  the  policy  were  not  truly  described,  but  were 
much  larger  in  amount  than  they  were  represented  ;  that  the  ex- 
istence of  said  mortgages  was  material  to  the  risk,  and  that  if  the 
defendant  had  known  of  their  existence  it  would  not  have  issued 
said  policy.  The  demurrer  admits  said  facts  as  pleaded ;  but  it 
is  claimed  that  they  are  not  so  pleaded  as  in  law  to  be  available 
as  a  defense.  The  insufficiencies  claimed  by  the  special  demurrer 
are: 

1.  That  it  does  not  appear  that  the  plaintiff  executed  the  ap- 
plication. 

The  only  application  made  for  insurance  upon  the  property  in 
question  is  alleged  in  the  declaration  to  have  been  made  by  Robert 
A.  Reed,  and  the  plaintiff  does  not  predicate  his  right  upon  any 
policy  issued  to  him  upon  his  application.  Hence,  there  was  no 
necessity  for  the  defendant  to  either  admit  or  deny  that  any  ap- 
plication had  been  made  by  the  plaintiff. 

2.  That  it  does  not  appear  except  by  argument  or  inference 
what  the  application  contained  or  did  not  contain. 

The  defense  is  not  made  dependent  upon  what  is  stated  in  the 
application,  so  that  there  was  no  necessity  for  reciting  what  was 
contained  in  it.  The  defense  made  by  the  pleas  is  based  upon 
the  neglect  of  the  applicant  to  state  certain  facts  in  his  applica- 
tion which  should  have  been  stated,  and  what  those  facta  were  is 
stated  by  positive  averments  in  the  pleas. 

8.    That  the  application  should  have  been  set  out  in  full. 

It  was  not  required  that  it  should  be  set  out.  No  issue  was 
made  as  to  what  did  in  fact  appear  in  the  application ;  but,  as  has 
been  remarked,  the  issue  tendered  was  as  to  the  existence  of  cer- 
tain facts  that  did  not  appear. 

4.  That  it  does  not  appear,  except  by  way  of  argument  or  in- 
ference, that  the  title  of  the  assured  and  the  incumbrances  were 
not  expressed  in  the  application. 

It  is  not  required  that  the  estate  of  the  applicant  in  the  prem- 
ises insured  should  be  correctly  and  accurately  stated  in  a  plea. 
It  is  sufficient  if  it  appears  by  positive  averments  that  he  had  a 


FEBRUARY  TERM,  1882.  419 

Reed  v.  Ins.  Co. 

less  estate  than  an  estate  in  fee  simple,  and  what  the  kind  and 
character  of  the  incumbrances  were  that  rested  upon  the  property. 
It  will  be  seen,  upon  examination  of  the  pleas,  that  they  do 
contain  such  averments. 

5.  That  the  pleas  are  redundant,  because  amounting  only  to 
the  general  issue. 

The  matters  of  defense  stated  in  the  pleas  are  not  denials  of 
what  the  plaintiff  would  on  the  general  issue  be  bound  in  the 
first  instance  to  prove ;  but  are  matters  in  avoidance  of  the 
action,  which  the  defendant  in  the  first  instance  would  be  bound 
to  prove.  Such  matters  the  defendant  is  permitted  (if  not  re- 
quired) to  plead  specially.  Ohit.  PI.  866 ;  Gould's  PI.  846 ; 
JBIkm  T.  Jamon,  13  M.  A  W.  655. 

The  matters  of  d^soae  set  up  in  said  pleas  being  well  pleaded, 
and  having  been  admitted  by  the  demurrer,  it  is  elementary  in 
the  law  pertaining  to  insurance  that  they  are  sufficient  to  avoid 
the  policy  and  defeat  the  plaintiff's  right  of  action. 

There  is  no  occasion  for  considering  the  other  pleas  which 
set  up  a  defense  resulting  from  the  procurement  of  other  in- 
surance upon  the  property  insured  without  the  consent  of  the  de- 
fendant company. 

The  judgment  overruling  the  demurrer  as  to  the  2d,  8d  and 
4th  pleas,  and  rendering  judgment  for  the  defendant,  is  affirmed. 
On  motion  of  the  plaintiff,  the  judgment  is  pro  fonfia  reversed, 
and  cause  remanded,  with  leave  to  the  plaintiff  to  replead  on 
the  usual  terms. 
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U.  M,  CHURCH  V.  A.  B.  &  F.  H.  FRENCH. 

Petition  under  the  Frauds  Accident  and  Mistake  Statvie. 
R,  L.  s.  1428.     Trustee  J  when  may  Appeal. 

1.  The  od  damnum  in  a  jnstice  writ  was  $16.00 ;  the  defendant  fiilled  to  appear  and 

was  defaulted  ;  the  trustee  appeared,  and  diBcIoeed  that  he  was  not  indebted  to 
the  principal  defendant,  and  filed  his  specification,  claiming  in  offset  $32.86  ; 
the  justice  held  the  trustee  for  $17.81,  and  refused  him  an  appeaL  On  a  peti- 
tion being  brought  to  the  County  Court,  under  R.  L.  s.  1428,  HM,  that  the 
trustee  was  entitled  to  an  appeal ;  that  a  trustee  has  the  same  right  to  an  ap- 
peal that  a  party  has  ;  and  the  amount  of  hU  own  ^peo(/Scatfo n  in  offset,  and  not 
the  ad  damnum  of  the  plaintiff's  writ,  may  govern  his  right  of  appeal. 

2.  R.  L.  s.  1428 — fraud,  accident,  &c.,  construed. 

Petition  for  an  appeal.  Heard  at  the  December  Term,  1881, 
Taft,  J.,  presiding;  and  petition  dismissed.  It  appeared  that  the 
petitionees  had  brought  a  suit  against  one  Marsh,  and  summoned 
the  petitioner  as  trustee ;  that  the  ad  damnum  in  the  writ  was 
$16 ;  that  the  defendant  did  not  appear,  and  was  defaulted  by  the 
justice ;  that  the  petitioner  appeared  and  disclosed  that  he  was 
not  indebted  to  the  defendant,  and  filed  his  specification,  claiming 
in  ofiset  $32.85,  which  was  made  up  of  the  following  items :  dam- 
age quitting  wo^k,  $20.00 ;  use  of  horse,  $1.00  ;  making  shirts 
and  mending,  $1.00 ;  cash,  $4.50 ;  mending  boots,  65  cents ;  to- 
bacco, 60  cents ;  store  bill,  $2.00 ;  syrup,  $1.50 ;  overalls  and 
ink,  80  cents  ;  money  paid  for  the  defendants,  80  cents.  It  also 
appeared  that  the  defendant  agreed  to  work  for  the  trustee  for 
six  or  seven  months  at  $15.50  per  month,  the  trustee  reserving  the 
right  to  withhold  $20  of  the  wages  as  damages  in  case  Marsh 
should  quit  his  service  before  his  time  had  expired,  and  that  Marsh, 
after  working  two  months,  abandoned  him.  The  trustee  claimed 
the  $20.  The  justice  held  the  trustee  for  $17.81;  and  refused  to 
allow  him  an  appeal. 

Norman  Paul^  for  the  petitioner. 

The  statute  giving  to  trustees  the  right  to  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  in  suits  commenced  by  trustee 
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process  is  separate  and  independent  of  those  giving  the  right  to 
parties  to  appeal  from  the  judgment  of  a  justice.  B.  L.  ss.  174, 
175, 196. 

It  was  held  in  this  State  prior  to  1842,  that  a  trustee  could  not 
appeal  in  any  case.  In  1842  a  statute  was  enacted  giving  trus- 
tees a  right  to  appeal  from  the  judgment  of  a  justice  of  the  peace 
in  all  cases,  under  the  same  regulations  as  were  prescribed  in 
ordinary  cases  of  appeal.  Laws  of  1842,  No.  9,  s.  4 ;  Van  Bus- 
kirk  V.  Martin  ^  Tr.,  28  Vt.  726. 

The  statute  of  1842  is  still  in  force,  unaffected  by  the  act  of 
1876,  No.  64. 

S.  M,  Pingree^  for  the  petitionees. 

Before  the  statute  of  1842  a  trustee  was  not  ^^  a  party,"  and  by 
it  was  only  raised  to  the  level  of  the  other  parties,  as  to  the  right 
of  appeal.  He  can  appeal  only  when  the  case  is  appealable  by 
the  other  parties.  JButchinsan  v.  Bigelowy  23  Vt.  504.  So  held 
as  to  claimant,  and  in  this  respect  they  stand  precisely  alike. 
Either  trustee  or  claimant  has,  as  to  appeals,  the  same  rights  as 
other  parties ;  neither  has  greater ;  and  unless  the  plaintiff  and 
defendant,  by  reason  of  the  sum  involved  (for  that  is  the  ground 
here),  are  by  statute  allowed  an  appeal,  clearly,  those  who  are 
only  incidentally  parties  can  have  no  higher  right.  Cahot  v. 
Bumkam,  28  Vt.  694. 

The  right  of  api)eal  depends  upon  the  presence  of  one,  at  least, 
of  three  conditions,  namely :  First,  the  ad  damnum  in  the  writ ; 
second,  the  sum  demanded  by  the  declaration  ;  or,  third,  the  amount 
claimed  or  balance  due,  as  shown  by  the  specification  of  the 
plaintiff  on  trial,  must  exceed  twenty  dollars.    B.  L.  s.  1061. 

The  opinion  of  the  court  was  delivered  by 

BoYCE,  Ch.  J.  This  was  a  petition  brought  under  sec.  1428,  Be- 
vised  Laws,  setting  forth  that  the  petitioner  was  deprived  of  an 
appeal  by  accident  or  mistake,  and  praying  that  the  judgment  ren- 
dered against  him  by  the  justice  of  the  peace  may  be  reversed  and 
set  aside  ;  and  that  he  may  be  allowed  to  enter  his  appeal  in  the 
County  Court.  The  petitioner  was  summoned  as  the  trustee  of 
the  principal  defendant  in  the  justice  suit;  and  the  judgment  that 
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he  claimed  the  right  to  appeal  from  was  rendered  against  him  as 
such  trustee.  The  claim  that  was  litigated  in  determining  the  ques- 
tion of  the  liability  of  the  trustee,  in  connection  with  the  specifica- 
tion filed  by  him,  would  have  entitled  the  plaintiff  or  defendant  in 
that  suit  to  an  appeal  if  the  same  matters  had  been  litigated  in 
the  principal  suit ;  and  the  only  question  is  whether  a  trustee  has 
the  same  right  to  an  appeal  that  the  parties  have. 

The  act  of  1842  gives  to  any  person,  adjudged  trustee  in  a  suit 
brought  before  a  Justice,  the  right  to  appeal  from  the  judgment 
under  the  same  regulations  as  are  prescribed  by  law  in  ordinary 
cases  of  appeal ;  and  that  act  has  not  been  essentially  changed  or 
modified. 

Previous  to  the  passage  of  that  act,  it  had  been  held  that  a 
trustee  was  not  entitled  to  an  appeal ;  and  the  act  of  1842  was 
passed  to  secure  that  right. 

In  Hutchinson  v.  Bigelow  ^  AllU  ^  2V.,  28  Vt*  504,  and 
in  Van  Buskirk  v.  Martin  and  2V.,  28  Vt  726,  it  is  said 
that  where  the  trustee  is  adjudged  liable  the  statute  gives  him  the 
right  to  appeal. 

The  right  that  is  secured  to  the  trustee  by  the  act  and  the  above 
decision  is  not  an  unlimited  one;  but  is  conditional  upon  his 
bringing  himself  within  the  regulations  prescribed  by  law  in  ordin- 
ary cases  of  appeal.  What  those  regulations  are  has  been  so  fre- 
quently and  recently  indicated  in  decisions  of  this  court  that  there 
can  be  no  necessity  for  their  repetition.  There  can  be  no  doubt 
but  what  the  intention  of  the  Legislature  was  to  place  trustees 
upon  perfect  equality  with  the  principal  parties  in  the  matter  of 
giving  an  appeal  from  the  judgment  rendered. 

The  judgment  against  the  trustee  is  conclusive,  and  if  suit  had 
been  brought  against  him  directly  by  the  principal  defendant, 
upon  the  facts  found,  he  would  have  had  an  undoubted  right  to 
appeal  from  a  judgment  rendered  against  him. 

We  see  no  reason  why,  when  he  is  compelled  to  litigate  the 
same  matters  as  trustee,  he  should  not  have  the  same  right.  And 
a  proper  construction  of  the  act,  we  think,  gives  him  that  right. 

The  judgment  of  the  County  Court,  dismissing  the  petition,  is 
reversed,  and  the  prayer  of  the  petition  is  granted,  with  costs. 
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VAN  BUBEN  LFAVITT  A  WIPE,  ELIZA  J.  LEAVITT,  v. 
DANIEL  C.  JONES. 

Contract  between  Huehand  and   W\fe  held  valid.     Change  of 
Poeeeeeion.     Exempt,     Vendor,     Vendee.     Replevin. 

A  man  sold  nine  lamlM,  for  a  valnable  oonnderation,  to  his  wife  ;  and  bis  creditor 
afterwards  attached  seven  of  these  and  eleven  others,  the  increase  of  the  nine. 

1.  That  the  sale  was  valid;  that  it  rested  a  perfect  title  in  the  wife. 

2.  No  change  of  possession  was  required  ;  because  the  nine  sheep  were  exempt,  and 

the  ownership  of  the  yoang  followed  their  dams. 

3.  If  th^  were  not  exempt  at  the  time  of  the  sale,  becaase  the  husband  owned  thirty 

others,  they  were  when  attached,  and  this  would  inure  to  the  benefit  of  the  wife. 

4.  As  between  the  vendor  and  vendee  the  sale  of  the  nine  lambs  was  valid  ;  hence, 

the  vendor  never  vsat  tAe  owner  of  ths  increa9$  of  these  nine,  which  was  neces- 
essaiy  in  order  to  require  a  change  of  possession. 
0.  R.  L.  s.  1066)  Exemption— construed. 

Beplbvin  for  sixty-two  sheep  and  fifty-two  fleeces  of  wool  Plea, 
not  guilty.  Heard  by  the  court,  December  Term,  1881,  Tapt,  J., 
presiding.  The  court  rendered  judgment  for  the  return  of  seven 
of  the  nine  lambs  sold  by  Leavitt  to  his  wife,  and  one  cent  dam- 
ages, and  neither  party  to  recover  any  costs.  Both  parties  ex- 
cepted. It  appeared  that  the  defendant,  an  officer,  had  attached 
the  sheep  and  wool  named  in  the  replevin  writ,  on  a  writ  in  favor 
of  a  creditor  of  said  Van  Buren  ;  that  the  said  wife  bought  of  her 
husband  nine  lambs,  and  paid  him  for  them  ;  that  at  the  time  of 
the  sale,  in  the  fall  of  1875,  the  husband  owned  thirty  iheep  be- 
sides the  lambs ;  and  that  the  said  lambs  were  taken  on  to  a  farm 
occupied  by  the  said  Yi^n  Buren  and  wife,  and  were  there  kept 
through  the  ensuing  winter  on  fodder  furnished  by  the  wife. 

In  the  spring  of  1876  said  Yan  Buren  and  wife  moved  on  to  a 
farm  owned  by  the  wife ;  and  said  30  sheep  and  lambs  were  also 
taken  on  to  said  farm,  where  they  were  kept  on  the  avails  of  the 
farm  until  the  fall  of  1877,  when  the  said  Van  Buren  sold  19  of 
the  30  sheep,  and  soon  after  disposed  of  the  rest.  Said  lambs 
were  kept  on  said  farm,  with  their  increase,  with  other  sheep  be- 
longing to  the  wife,  until  they  were  attached,  when  they  amounted 
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to  eighteen — seven  of  the  old  ones  and  eleven  lambs — and  these 
were  a  part  of  the  sheep  replevied.  The  nine  lambs  from  the 
spring  of  1876,  and  said  increase  from  the  time  they  were  dropped, 
up  to  and  at  the  time  of  the  attachment,  were  upon  said  farm 
under  the  care  and  control  of  the  husband  and  wife,  the  husband 
having  care  of  the  sheep  until  they  were  attached. 

In  the  fall  of  1875,  when  said  80  sheep  and  lambs  were  taken 
from  pasture,  an  agreement  was  made  between  said  Van  Buren 
and  his  wife  that  she,  who  owned  real  estate  and  other  separate 
property  of  her  own,  should  furnish  food  for  the  SO  sheep  so  long 
as  he  should  keep  them,  and  receive  therefor  their  increase  and 
wool,  except  one  pound  per  head  each  year.  The  seven,  so  pur- 
chased by  the  wife,  and  their  offspring,  were  the  only  sheep  on 
said  farm  at  the  time  of  the  attachment,  except  the  other  sheep 
belonging  to  the  wife  ;  and  said  Van  Buren  owned  none. 

French  ^  SouihgaU^  for  the  plaintiffis. 

The  questions  arising  in  this  case  are  the  same  as  if  the  plain- 
tiffs were  not  husband  and  wife.  The  sale  itself  will  be  upheld  by 
our  courts.  Richardson  v.  Wait^  89  Vt.  535  ;  Child  v.  Pearly 
48  lb.  224  ;  Bmt  v.  Bent,  44  lb.  555 ;  50  lb.  487.  There  was 
a  sufficient  change  of  possession  when  the  sheep  were  taken  on  to 
the  wife's  farm.  Allen  v.  Edgertan,  8  Vt.  442  ;  12  lb.  658  ;  17 
lb.  271 ;  52  lb.  525  ;  20,  lb.  624  ;  29  lb.  888.  If  there  was  any 
question  about  the  sale  before  it  became  valid,  when  the  husband 
sold  all  that  he  had,  these  seven  would  be  exempt  under  the  stat- 
ute. Kendall  v.  Lamson,  12  Vt.  515 ;  27  lb.  883,  887.  No 
change  of  possession  is  necessary  where  property  is  exempt.  11 
Vt.  595 ;  88  lb.  209 ;  4  Conn.  450 ;  41  Vt.  161 ;  48  lb.  48. 
The  offspring  belonged  to  the  plaintiffs.  2  Aik.  118 ;  88  Vt. 
158  ;  36  lb.  600 ;  88  lb.  688,  9 ;  2  Kent  Com.  860,  361 ;  22  Vt. 
203  ;  1  Bl.  Com.  314. 

J.  J.  Wilsonj  for  the  defendant. 

It  does  not  appear  that  any  of  the  sheep  were  the  sole,  separate 
property  of  the  wife  acquired  in  the  way  specified  by  the  statute. 
R.  L;  8.  2822 ;  White  ^  Wife  v.  Watte,  47  Vt.  502.    The  per- 
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sonal  property  of  the  wife,  acquired  before  or  after  marriage,  other 
thao  that  protected  by  statute,  or  by  ante-nuptial  agreement,  is, 
at  law,  the  property  of  the  husband,  and,  as  such,  is  attachable 
on  his  debts.  27  Yt.  17.  The  purchase  was  void.  There  should 
have  been  a  change  of  possession.    47  Yt.  569. 

It  is  claimed  that  the  debtor  can  own  sheep,  privately  sell,  or 
pretend  to  sell,  them  to  his  wife,  and  that  without  any  change,  of 
possession  they  can  go  on  and  raise  a  flock  of  sheep,  and  that 
such  flock  is  not  attachable  by  a  creditor  of  the  husband.  Such 
claim  is  in  direct  conflict  with  the  Yermont  law.  1  Swift  Dig. 
172 ;  Buekmaster  v.  Smith,  22  Yt.  20eS ;  Clark  v.  Haywood,  61 
Yt.  14. 

In  order  to  render  the  change  of  possession  unnecessary  for  the 
seven  sheep,  it  must  appear  that  said  seven  sheep  were  exempt. 
The  case  shows  that  when  the  wife  bought  the  nine  sheep,  the 
husband  retained  thirty  sheep.  They  were  not  exempt  then. 
In  the  fall  of  1877  the  husband  sold  seventeen  sheep  more. 
The  nine  were  not  then  exempt. 

When  the  husband  afterward  sold  the  remaining  sheep,  we 
claim  that  ten  thereof  were  exempt.  And  until  it  appears  that 
he  has  received  the  pay  for  such  ten  exempt  sheep,  the  wife  can- 
not say  a  change  of  possession  is  unnecessary,  for  the  law  will 
not  allow  the  debtor  to  shield  the  price  of  his  ten  exempt  sheep, 
and  at  the  same  time  shield  the  vendee  from  the  consequences  of 
lack  of  change  of  possession  of  ten  other  sheep.  There  caa  be  no 
doubt  that  the  price  of  the  ten  sheep  last  sold  was  exempt. 

We  insist  that  it  must  affirmatively  appear  that  the  seven  sheep 
were  exempt,  in  order  to  obviate  the  change  of  possession. 
« 

The  opinion  of  the  court  was  delivered  by 

RoTCB,  Ch.  J.  The  sheep  replevied  were  attached  upon  a  writ 
against  the  plaintiff,  Yan  Buren  Leavitt ;  and  the  only  question 
presented  is  as  to  the  ownership  of  seven  of  said  sheep,  survivors 
of  a  lot  of  nine  lambs,  which  were  sold  by  the  said  Yan  Buren 
to  his  wife,  Eliza  J.,  in  the  fall  of  1875,  and  eleven  others,  the 
increase  of  said  nine.  The  sale  by  the  husband  to  the  wife, 
shown  by  the  case  to  have  been  for  a  valuable  consideration,  was 
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valid.  EicharcUon  y.  MenrUV9  EsL,  82  Yt.  27  ;  Ri<Aard9on  y. 
Wait,  39  Vt.  636 ;  Child  y.  Pearl,  48  Vt.  224 ;  Bent  y.  Bent,  44 
Vt.  566  ;.  Spooner  ^  Wife  y.  Eeffnolds,  60  Vt.  487.  There  is 
nothing  in  the  case  to  show,  nor  is  any  claim  made,  that  it  was 
in  fraud  of  the  husband's  creditors ;  and  it  has  been  uniformly 
held  in  this  State  that  a  wife  purchasing  personal  property  with 
hei^  own  money,  from  her  husband,  as  well  as  from  a  stranger, 
can  hold  the  same  as  her  separate  property.  Thel  sale  vested  a 
perfect  title  in  the  wife,  subject  only  to  be  defeated  by  the  hus- 
band's creditors,  if  all  the  requirements  of  the  law  to  constitute  a 
sale  and  transfer  good  as  against  creditors  of  the  vendor,  were 
not  met. 

This  being  true,  the  increase  of  the  sheep  sold  belonged  to  the 
vendee,  Eliza  J.  Leavitt,  from  their  birth.  No  change  of  pos- 
session of  the  young  was  required ;  because  the  husband  never 
had  any  title  or  claim  to  them.  When  they  were  dropped,  Mrs. 
Leavitt's  title  to  the  dams  was  undisputed  ;  and,  according  to  the 
most  familiar  principles  of  the  law,  the  young  were  hers  from  the 
moment  of  birth.  As  is  said  by  Poland,  Ch.  J.,  in  Bellows  v. 
Welle,  86  Yt.  699,  speaking  of  the  rule  requiring  change  of  pos- 
session of  personal  property  in  order  to  render  a  sale  valid  as 
against  ^creditors :  ^^  The  rule  proceeds  on  the  ground  that  per- 
mitting the  former  owner  to  remain  in  the  use  and  apparent  own- 
ership of  the  property  as  before,  gives  him  a  false  credit,  and 
creditors  may  be  embarrassed  and  injured  by  it.  But  the  reason 
of  the  rule  cannot  apply  to  property  which  at  the  time  of  the  sale 
is  not  subject  to  attachment,  and  has  no  real  existence  as  property 
at  all."  In  order  to  make  change  of  possession  of  personal  prop- 
erty necessary,  ^^  there  must  have  been  some  time  when  as  against 
the  vendee  the  vendor  owned  it,  and  had  it  in  his  possession.*' 
Fiteh  V.  Burk,  88  Yt.  688. 

These  propositions  are  fully  supported,  if,  indeed,  any  authority 
be  needed  to  support  them,  by  the  recent  case  of  Eidl  v.  Bull,  48 
Conn.  (13  Rep.  362)  decided  in  the  Supreme  Court  of  Errors  of 
Connecticut,  and  the  authorities  therein  cited.  In  that  case,  which 
Was  replevin  for  six  colts,  it  appeared  that  they  were  the  progeny 
of  two  brood  mares,  which  the  plaintiff  bought  of  the  Bev.  W.  H. 
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H.  Murray  in  Boston,  with  the  agreement  that  plaintiff  might  take 
them  to  Murray's  farm  in  Oonnecticut,  of  which  she  was  superin- 
tendent, and  keep  them  as  breeding  mares,  all  the  colts  thereafter 
foaled  from  them  to  be  the  exclusive  property  of  the  plaintiff. 
The  colts  were  attached  by  one  of  Murray's  creditors,  who  claimed 
to  hold  them  on  the  ground  that  there  was  such  a  retention  of 
possession  by  Murray  after  the  sale  as  to  render  it  constructively 
fraudulent.  The  court,  LooMis,  J.,  say:  ^^  The  doctrine  as  to  re- 
tention of  possession  after  a  sale  has  no  application  to  the  facts  of 
this  case.  A  vendor  cannot  retain  after  a  sale  what  does  not  then 
exist,  nor  what  is  already  in  the  possession  of  the  vendee  .  .  . 
it  is  very  clear  that  the  title  to  the  property  in  question,  when  it 
first  came  into  existence,  was  in  the  plaintiff.  By  the  express 
terms  of  the  contract  the  plaintiff  was  to  have  as  her  own  all  the 
colts  that  might  be  born  from  these  mares.  That  the  law  will 
sanction  such  a  contract  is  very  clear."  That  case  seems  analo- 
gous to  the  one  at  bar,  in  principle.  There  it  was  provided  by  a 
contract  that  the  young  of  the  mares  were  to  be  the  plaintiff's ; 
here  the  dams  were  sold  to  the  wife ;  and  it  is  elementary  that 
the  owner  of  the  dam,  in  the  absence  of  any  valid  stipulation  or 
arrangement  to  the  contrary,  owns  her  young  from  the  moment  of 
birth. 

The  eleven  sheep,  increase  of  the  nine  lambs,  sold  by  Van  Buren 
Leavitt  to  his  wife,  being  the  exclusive  property  of  the  wife,  and 
not  subject  to  attachment  by  the  husband's  creditors,  it  is  not  nec- 
essary to  decide  whether  there  was  a  sufficient  change  of  posses- 
sion of  the  nine  to  constitute  a  sale  of  them  valid  as  against  his 
creditors.  The  case  shows  that  at  the  time  of  the  attachment 
seven  of  the  nine  survived,  and  the  husband  had  no  other  sheep. 
They  were,  therefore,  exempt  from  attachment  under  sec.  1556, 
B.  L.;  and  no  change  of  possession  was  necessary  to  complete  a 
title  in  the  wife  under  her  purchase  good  against  the  husband's 
creditors.  If  at  the  time  of  the  sale  the  nine  lambs  were  legally 
subject  to  attachment,  so  that  a  change  of  possession  was  nec- 
essary to  so  effectuate  the  sale  that  the  husband's  creditors  could 
not,  by  proper  proceedings,  avoid  it,  and  such  change  of  posses- 
sion did  not  take  place,  yet,  if  at  any  time  previous  to  an  actual 
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attachment,  either  by  act  of  the  parties  or  operation  of  law,  the 
lambs  ceased  to  be  attachable,  change  of  possession  would  no 
longer  be  essential,  and  the  fact  would  inure  to  the  benefit  of  the 
wife's  title,  and  perfect  it.  When  the  husband  sold  all  his  other 
sheep,  therefore,  leaving  these  nine  exempt  under  the  statute, 
there  was  no  longer  any  occasion  for  a  change  of  possession,  and 
the  wife's  title  became  absolute  against  the  world.  See  authori- 
ties above  cited,  and  Kendall  v.  Samson^  12  Yt.  515;  Ridaut  v. 
Burton^  27  Vt.  883 ;  Foster  v.  McGregor,  11  Vt.  595 ;  Jeweti  v. 
Ghiyer,  88  Vt.  209 ;   Wilder  v.  Stafford,  80  Vt.  899. 

The  judgment  of  the  Oounty  Court  is  reversed,  and  judgment 
for  the  plaintiffs  for  one  cent  damages  and  their  costs. 


NAPOLEON  LUCE  v.  EDWIN  HOISINGTON. 

Treipass.    Plaintiff  must  have  Possession  or  Bight  of  Immediate 
Possession.     Attachment. 

1.  Where  an  oi&oer  attaches  a  chattel,  and,  while  lawfully  holding  posBession  there- 

onder,  attaches  it  again  on  another  writ  against  the  same  party,  and  keeps  the 
chattel  from  him  only  while  so  entitled  under  the  first  attachment,  Held,  the 
officer  is  not  liable  in  trespass  for  the  second  attachment  It  was  no  invasion  of 
the  possession  or  right  of  possession,  as  he  had  none.  Defence  could  be 
made  under  the  general  issue  and  notice  of  justification  of  the  first  attachment 
without  further  justification  as  to  the  second. 

2.  In  an  action  of  trespass  for  taking  an  ox,  evidence  is  inadmissible  to  prove  that  the 

plaintiff  occupied  some  land,  and  that  he  was  damaged  by  not  having  the  ox 
to  work. 

Trial  by  jury,  at  the  December  Term,  1881,  Tapt,  J.,  presid- 
ing. Trespass  for  taking  an  ox.  Verdict  and  judgment  for  the 
plaintiff  to  recover  9i.  The  defendant,  as  constable,  attached  the 
ox  on  one  writ,  March  16,  1880,  and  on  another  writ  in  favor  of 
another  party,  April  6,  1880,  and  held  the  ox  in  his  possession 
till  May  10, 1880,  when  both  claims  were  paid.  The  other  facts 
are  sufficiently  stated  in  the  opinion. 
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CHlbert  A.  Davii^  for  the  defeDdant. 

In  order  to  maiatain  trespass,  the  plaintiff  at  the  time  of  the  in- 
jury must  have  had  either  the  (Utual  poasession  or  a  property  in 
the  ox,  either  general  or  special,  with  the  right  to  the  immediate 
possession.  Swift  y.  Mo%ley^  10  Vt.  208  ;  Hurd  v.  Fleming^  84 
Vt.  169 ;  SJdff  V.  Solace,  28  Vt.  279 ;  CUUy  v.  Cu9hman,  12 
Vt.  194 ;  Austin  v.  Tilden,  14  Vt.  825. 

Defendant  had  a  special  property  in  this  ox  with  a  right  of  pos- 
session, because  of  the  first  attachment.  Bourne  v.  Merritt,  22 
Vt.  429,  431;  1  Chit.  PL  168;  Van  Brunt  v.  Schenek,  11 
Johns.  877  ;  Putnam  v.  Wileyj  8  Johns.  432 ;  Carter  v.  Simp- 
eon,  7  Johns.  535. 

There  was  error  in  admitting  evidence  that  the  plaintiff  was 
cultivating  land,  and  was  specially  injured  by  being  deprived  of 
the  ox.     Sedgw.  Dam.  487,  501 ;  28  Vt.  1  and  688. 

Norman  Paul,  for  the  plaintiff. 

It  appears  from  the  bill  of  exceptions,  that  the  plaintiff  owned 
but  one  ox.  That  this  ox  was  exempt  from  attachment  by  the 
statutes  of  this  State,  is  so  familiar  to  every  one  that  the  discus- 
sion of  the  question  or  citation  of  authorities  is  unnecessary. 

The  taking  and  detention  of  the  ox  was  a  trespass.  Waterman 
on  Trespass,  381. 

The  defendant  having  stated  his  matter  of  justification  to  the 
alleged  trespass  by  giving  notice  under  the  statute,  instead  of 
pleading  specially,  the  plaintiff  had  the  right  to  give  in  evidence 
any  matter  the  same  as  though  he  had  new  assigned  in  a  replica- 
tion to  a  special  plea.  Keyee  v.  Howe,  18  Vt.  411 ;  Lawton  v. 
Cardell,  22  Vt.  524  ;  Eubbell  v,  Wheeler,  2  Aik.  859. 

The  taking  of  the  ox  on  the  first  writ  being  wrongful,  the  at- 
tachment on  the  second  writ  while  the  ox  was  in  the  possession  of 
the  defendant  was  also  a  wrong,  for  which  trespass  will  lie. 
Waterman  on  Trespass,  462  ;  HaH  v.  Eyde,  5  Vt.  328  ;  Cox  v. 
Hall,  18  Vt.  191 ;  Qibbe  v.  Chaee,  10  Mass.  125 ;  Miller  v. 
Baker,  1  Met.  27. 

The  ruling  of  the  court  that  the  plaintiff  was  entitled  to  recover 
for  the  taking  on  the  second  writ  was  correct,  as  there  was  no 
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justification  of  anything  done  under  that.  AlUn  v.  Parkhurst  ^ 
Fuller,  10  Vt.  657  ;  8ir<n^  v.  Hobh%,  20  Vt.  185  ;  BriggB  v.  Ma- 
9(m  et  al,  81  Vt  433. 

The  opinion  of  the  court  was  delivered  bj 

Vbazbt,  J.  The  action  is  trespass  for  taking  an  ox.  It  ap- 
pears that  the  defendant,  as  constable,  first  attached  the  ox  on  one 
writ,  and  took  it  into  his  possession,  and  while  so  having  the  pos- 
session, made  a  second  attachment  of  the  same  ox  on  another  writ 
against  the  same  partj,  the  plaintiff  in  this  suit,  and  that  he  con- 
tinued to  hold  possessioa  £oc  aevaral  weeks  aad  until  judgoieBtB 
were  ohtaiued  in  both  suits  and  executions  issued  thereon  and 
were  paid,  when  the  ox  was  returned.  The  defendant  pleaded 
the  general  issue  with  notice  justifying  the  taking  as  an  oflBcer  on 
the  first  writ,  but  not  on  the  second  writ,  and  now  claims  that  he 
is  entitled  to  defend  as  to  the  second  attachment  under  this  plea 
and  notice. 

The  County  Court  held  against  this  claim,  and  submitted  to  the 
jury  only  the  question  of  damages  from  the  time  of  the  second  at- 
tachment. 

The  substantial  question  is,  whether  trespass  can  be  maintained 
for  what  was  done  by  the  defendant  under  the  second  attachment. 
We  think  it  cannot.  In  order  to  maintain  this  action,  the  plain- 
tiff at  the  time  of  the  injury  must  have  had  either  the  actud  pos- 
session, or  a  property  in  the  ox,  either  general  or  special,  with 
the  right  to  the  immediate  possession.  1  Chit  PI.  166-7 ;  Surd 
V.  Fleming,  34  Yt.  169  ;  Oox  v.  ffaU,  18  Yt.  191 ;  Van  Brunt 
V.  Sehenek,  11  Johns.  377  ;  Putnam  v.  WUejf,  8  Johns.  432.  At 
the  time  of  the  second  attachment  the  possession  of  the  ox  and  the 
right  of  possession  was  in  the  defendant  by  virtue  of  the  first  at> 
tachment,  which  it  is  conceded  in  this  hearing  was  legal ;  and  the 
ox  was  not  kept  longer  than  the  right  existed  under  the  first  at> 
tachment  If  the  first  attachment  had  been  illegal  a  different 
question  would  have  been  presented.    1  Ch.  170. 

If  the  defence  was  a  justification  it  would  require  a  special  plea 
or  notice,  but  the  defence  as  to  the  second  attachment  is  a  denial 
of  an  invasion  of  any  such  right  as  the  plaintiff  must  show  in 
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order  to  maintain  trespass,  a  denial  of  any  forcible  taking  ;  which 
is  a  defence  appropriate  under  the  general  issue  and  the  notice  of 
justification  of  the  taking  under  the  first  writ.  By  the  defendant 
putting  an  additional  attachment  upon  the  ox  under  the  second 
writ,  and  he  having  delivered  the  ox  to  the  plaintiflf  as  soon  as 
he  was  entitled  to  it  under  the  attachment  on  the  first  writ,  the 
plaintiflTs  right  of  possession  was  not  interfered  with,  because  he 
had  none  while  the  second  attachment  was  on.  This  action  lies 
only  for  injury  to  the  possession,  and  cannot  be  sustained  where 
the  plaintiff's  interest  is  in  reversion  and  not  in  possession.  1 
Ghitty,  167 ;  4  Term  B.  489 ;  7  lb.  9.  We  think  this  case  is 
distinguishable  from  those  where  there  was  an  unlawful  exercise 
of  authority  over  goods  although  without  force,  as  by  attachment 
without  removal  of  the  property.  In  those  cases  the  possession  or 
right  of  possession  was  in  the  owner,  or  person  standing  in  his 
right. 

Under  the  defendant's  objection  and  exception  the  court  admit- 
ted evidence  that  the  plaintiff  owned  and  cultivated  a  small  quan- 
tity of  land,  and  that  he  was  damaged  in  respect  thereto  by  not 
having  this  ox  to  work.  The  exceptions  do  not  show  for  what 
purpose  this  evidence  was  admitted  or  what  use  was  made  of  it. 
Under  the  declarfition  it  furnished  no  ground  of  recovery,  and  if 
admitted  and  used  for  this  purpose  it  was  error.  This  is  suffi- 
cient to  say  on  this  point,  as  the  case  must  be  reversed  on  the 
other  ground.  No  claim  is  now  made  on  the  exception  to  the 
charge. 

Judgment  reversed  and  cause  remanded. 
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LUCIA  A.  KNIGHT  «.  M.  V.  B.  MORSE. 
BaBtardy.    Evidence,     Impeachment, 

The  rale  aa  to  the  admiision  of  evidence  in  a  prosecution  for  bastardy,  announced  in 
Sterling  ▼.  Sterling^  41  Vt.  80,  is  adhered  to;  that  evidence  tending  to  show 
sexual  intercourse  by  the  plaintiff  with  others  than  the  defendant,  outside  of 
tlie  time  within  which,  according  to  the  course  of  nature,  the  child  could  have 
been  begotten,  is  inadmissible. 

Complaint  for  bastardy.  Plea,  not  guilty.  Trial  by  jury, 
December  Term,  1881,  Taft,  J.,  presiding;  and  verdict  for 
plaintiff. 

The  plaintiff  testified  that  the  defendant  had  sexnal  intercourse 
with  her  at  several  different  times  in  the  month  of  April,  1880 ; 
that  the  child  was  born  January  15th,  1881,  and  the  defendant 
was  the  father ;  that  she  had  no  intimacy  with  other  men ; 
that  they  had  not  been  in  her  room,  in  a  manner  indicating  inti- 
macy ;  and  that  she  was  sick  from  September,  1879,  till  some  time 
in  May,  1880.  The  plaintiff's  mother  denied,  on  cross-examina- 
tion, telling  Mrs.  Leland  that  one  Ohapman  was  in  the  plaintiff's 
room  three  hours  ;  that  one  Fletcher  was  there  with  the  plaintiff 
some  hours  ;  and,  also,  that  one  Chilson  was  there. 

The  defendant  admitted  that  he  visited  the  complainant  by  way 
of  courtship  from  October,  1878,  to  27th  June,  1880.  He  offered 
testimony  tending  to  show  that  one  Durant  also  visited  her  in 
October,  1879,  which  was  objected  to  by  the  complainant  and  ex- 
cluded by  the  court  The  testimony  to  contradict  the  plaintiff's 
mother  was  also  excluded. 

At  this  point  in  the  trial  the  defendant's  counsel  formally 
offered  to  prove  that  said  Durant  had  visited  the  plaintiff  at  other 
times,  remaining  alone  with  her  in  her  room ;  that  the  plaintiff 
had  admitted  this,  and  that  other  men  had  also  been  with  her 
alone  ;  that  she  had  said  that  she  did  not  want  Morse  to  know  of 
these  visits  ;  that  one  of  the  men  while  with  her  accidentally  left 
a  silk  handkerchief,  and  that  she  tried  to  conceal  this  fact  from 
the  defendant.    The  court  ruled  that  the  evidence  that  tended  to 
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prove  the  visits  and  intimacy  of  other  men,  prior  to  a  time  when 
the  child  could  have  been  begotten,  was  not  admissible.  Defend- 
ant excepted. 

if.  D.  Ryder y  for  the  defendant. 

The  court  erred  in  excluding  the  evidence  to  show  that  other 
men  than  the  defendant  were  in  the  plaintiff's  room  in  the  fall  of 
1879,  and  at  various  other  times  up  to  April,  1880,  when  the 
child  must  have  been  begotten.  The  testimony  was  admissible 
for  the  purpose  of  discrediting  the  plaintiff,  and  showing  her  in- 
timacy with  other  men,  and  as  tending  to  corroborate  the  evidence 
that  was  admitted  as  to  her  receiving  male  visitors  in  her  room 
alone  when  the  child  might  have  been  begotten. 

J.  W.  Piercej  for  the  plaintiff. 

The  testimony  offered  by  the  defendant,  tending  to  show  that 
young  men  visited  the  complainant  at  a  time  outside  of  the  time 
in  which  the  child  could  have  been  begotten,  was  properly. exclu- 
ded. It  was  immaterial.  Morse  v.  PineOj  4  7t.  281 ;  Spears  v. 
Forrest,  15  Vt.  486 ;  Sterling  v.  Sterling,  41  Vt  80. 

The  rule  laid  down  by  the  court,  that  the  defendant  could  dis- 
credit the  complainant  as  to  anything  she  had  stated  as  to  any , 
matter  material  in  the  case,  was  the  true  rule. 

The  testimony  of  the  defendant's  witness  offered  to  discredit 
Mrs.  Knight's  as  to  what  she  had  said  on  cross-examination,  was 
properly  excluded.  The  testimony  was  immaterial,  and  the  de- 
fendant was  bound  by  the  witness's  answers  given  on  cross-exam- 
ination, and  could  not  introduce  evidence  to  contradict  the  wit^ 
ness  in  that  respect.  Sterling  v.  Sterling,  supra;  Commonwealth 
v.  Morse,  8  Pick.  194  ;  Stevens  et  al.  v.  Beaoh,  12  Yt.  585. 

The  opinion  of  the  court  was  delivered  by 

RowBLL,  J.  The  case  of  Sterling  v.  Sterling,  41  Yt.  80,  is  de- 
cisive against  the  defendant  on  all  the  points  made  in  his  brief* 
The  exceptions  not  noticed  in  his  brief  have  not  been  considered. 

Judgment  affirmed. 

28 
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GEOBGE  H.  &  W.  W.  BING  v.  WINDSOB  COUKTY  MUTUAL 
INSUBANCE  COMPANY.* 

In9uranee.     Hisrepresentation  of  Title. 

1.  The  plaintiffB  parchased  the  premises  insnxed,  and  execated  a  mortgage  hack  to 

thehr  grantor.  The  grantor  in  his  conveyance  to  them  covenanted  a  perfect 
title,  and  agreed  to  pay  an  old  mortgage  of  $200,  resting  on  the  same.  The 
plaintiffs  represented  to  the  defendant  at  the  time  of  the  insurance  that  theirs 
was  the  only  mortgage  on  the  premises.  HM,  that,  in  equity,  though  not  in 
form,  there  was  a  disdosure  of  the  true  title,  as  the  plaintiffs  oould  extinguish 
theirs  in  chancery  by  the  amount  that  they  were  compelled  to  pay  on  the  other 
mortgage  ;  and  that  the  court  will  not  permit  the  insurer  to  avoid  a  policy  for 
mere  technical  and  formal  defects. 

2.  If  the  defendant,  after  it  knew  of  the  other  mortgage,  continued  to  treat  the 

plaintiffs  as  holding  a  subsisting  policy,  and  bound  by  Its  terms,  it  would  be  a 
waiver  of  the  defence  of  misrepresentation  of  title. 
S.  It  is  a  question  of  HUe,  and  not  of  fraud. 

Assumpsit,  upon  a  policy  of  insurance.  Trial  bj  jury,  Decem- 
ber Term,  1879,  Babbett,  J.,  presiding.  Verdict  directed  for 
the  defendant.  The  plaintiffs  purchased  the  premises  insured  of 
one  Nash,  and  gave  him  back  a  mortgage.  There  was  an  old 
mortgage  on  the  premises  for  $200,  owned  by  one  Bay,  and  Nash 
agreed  to  pay  it  The  application  disclosed  only  the  mortgage  to 
Nash.    The  other  facts  appear  in  the  opinion  of  the  court. 

Norman  Pauly  for  the  plaintiffs. 

Courts  will  not  declare  a  policy  of  insurance  forfeited  on  a  tech- 
nicality when  substantial  justice  can  be  done  by  sustaining  the 
same.  Appleton  Iron  Co.  y.  BritUh  American  Asiuranee  Co.y 
46  Wis.  28  ;  Bates  Ins.  Dig.  273. 

Contracts  of  insurance  should  be  liberally  construed  in  favor 
of  the  assured ;  if  he  has  acted  in  good  faith  his  rights  cannot  be 
defeated.  .  A  mistake  made  without  fraud  will  not  vitiate  a  con- 
tract. Kerr  on  Fraud  and  M.  408  ;  Curry  y.  CommontoeaUh  Ins. 
Co.y  10  Pick.  636  ;  Browning  v.  Home  Ins.  Co.j  71  N.  T.  508. 

*  Heard  at  Uie  February  Term,  1880. 
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In  all  the  decided  cases  the  theory  of  the  law  is  that  a  repre- 
sentation must  be  made  knowing  that  it  is  false,  to  render  a  policy 
void.  Daniel  et  cU.  v.  Hudson  River  Fire  Insurance  Oo.y  12 
Cush.  416;  Wyman  ^  Wife  v.  People^ e  Equity  Ine.  Co.^  1  Allen, 
801 ;  Allm  v.  Oharleetawn  Mutual  Fire  Ins.  Oo.y  5  Gray,  884  ; 
PaUen  v.  Merchants  ^  Farmers*  Ins.  Co.^  40  N.  H.  876  ;  Frank- 
lin Fire  Ins.  Co.  v.  Vaughan^  2  Otto,  516.  The  Ray  mortgage 
was  not  an  incumbrance  that  in  any  manner  affected  the  insurance. 
May  on  Ins.,  s.  292  ;  Jackson  v.  Ins.  Co.^  5  Oray  52  ;  Hawkes  v. 
Dodge  County  Ins.  Co.,  11  Wis.  188. 

William  E.  Johnson  and  Warren  C.  French^  for  the  defendant. 

The  policy  was  void  because  of  the  misrepresentation  of  the 
title.  The  statements  in  the  application  are  warranties,  and 
should  be  strictly  complied  with.  Farmers*  M.  F.  Ins.  Co.  v. 
Marshall,  29  Vt.  28.  We  submit  that  the  defendant  had  a  right 
to  know  whom  they  were  insuring,  and  the  exact  interest  which  each 
has  in  the  estate.  The  defendant's  charter  provides  that  the  de- 
fendant shall  have  a  lien  on  the  property  for  the  assessments. 
This  is  an  additional  reason  why  the  defendant  is  entitled  to 
know  not  only  the  amount  of  the  incumbrances,  but  who  holds 
them,  that  is,  just  what  the  title  is  to  the  property  which  it  in- 
sures. The  plaintiffs  seek  to  avoidthe  effect  of  this  misrepresen- 
tation, upon  the  ground  that  they  acted  in  good  faith.  Good  faith 
or  bad  faith  does  not  affect  the  question.  The  plaintiffs  saw  fit  to 
make  such  mTsrepresentations  as  they  did  to  the  defendant,  and 
they  are  warranties,  and  therefore  under  the  contract  of  insurance, 
the  question  of  good  faith  is  not  involved.  BouteUe  v.  Westchester 
Fire  Ins.  Co.,  51  Vt.  4.  Even  if  the  plaintiffs  supposed  the  Ray 
mor^^age  was  paid,  that  does  not  affect  the  question.  Brown  v. 
Peoples*  M.  F.  Ins.  Co.,  11  Cush.  280 ;  7  Allen,  182 ;  Sans. 
Dig.  666. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  was  an  action  of  assumpsit  upon  a  policy 
of  insurance.  The  premises  insured  had  been  consumed  by  fire, 
and  the  loss  ascertained.    The  evidence  disclosed  that,  at  the  time 
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of  the  contract  of  insurance,  the  premises  were  incumbered  by 
two  mortgages  ;  and  one  of  them  of  about  $200  to  one  Bay,  was 
not  named  in  the  application,  nor  disclosed  to  the  party  insuring. 

The  plaintiffs  claim  that  they  supposed  the  Ray  mortgage  had 
been  paid,  as  it  was  an  incumbrance  that  their  grantor  assumed 
and  agreed  to  pay,  and,  therefore,  plaintiffs  acted  in  good  faith, 
and  were  not  guilty  of  any  fraudulent  concealment,  or  suppression 
of  facts,  as  to  the  true  state  of  the  title.  But  this  assumption  of 
the  plaintiffs,  if  true,  would  not,  necessarily,  render  the  contract 
of  insurance  valid.  The  defendant's  charter  provides,  ^^  If  the 
assured  have  a  less  estate  therein,  or  if  the  premises  be  incum- 
bered, the  policy  shall  be  void."  So  it  is  a  question  of  titUj  rather 
than  of  frauds  with  which  we  have  to  deal  in  this  case. 

Nash,  in  his  conveyance  to  the  plaintiffs,  covenanted  a  good  and 
perfect  title ;  and  the  prior  mortgage  to  Bay,  therefore,  became 
the  debt  of  Nash,  which  his  covenants  required  him  to  pay.  The 
plaintiffs  had  the  right  in  equity  to  extinguish  the  Bay  mortgage,  by 
absorbing  a  sufficient  portion  of  their  mortgage  to  Nash  to  pay 
and  cancel  the  Bay  mortgage.  ^'  What  ought  to  have  been  done 
is  considered  in  equity  as  done."  In  this  view,  we  think  the 
plaintiff,  in  essence  and  in  equity,  though  not  in  form,  disclosed 
the  true  incumbrance  upon  the  premises. 

The  court  will  not  permit  the  insurer  to  avoid  a  policy  of  in- 
surance for  mere  technical  and  formal  defects.  The  insured,  as  a 
class,  are  ignorant  of  technical  forms,  and  rely,  as  a  rule,  upon 
the  agent  of  the  insurer  that  the  application  shall^  be  in  accord 
with  the  requirements  of  the  charter  and  by-laws  of  the  company ; 
and  when  the  company  have  received  the  premiums,  and  issued  a 
policy,  the  contract  of  indemnity  after  loss  has  occurred,  should 
be  enforced,  unless  there  be  sviBtantial  grounds  for  avoiding  it. 

II.  It  seems  that  there  was  evidence  in  the  case  tending  to 
show  that  the  defendant  was  aware  of  the  Bay  mortgage  in  Feb- 
ruary, before  the  fire,  and  continued  to  treat  the  plaintiff  as  hold- 
ing a  subsisting  policy,  and  bound  by  its  terms  and  conditions ;  if 
so  it  would  be  a  waiver y  on  the  part  of  the  defendant,  of  the  objeo- 
tions  it  now  urges  in  defence.    But  the  case  was  decided  on  other 
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grounds,  and  we  have  no  occasion  to  discuss  this  point  further  at 
this  time. 

The  judgment  of  the  County  Court  is  rerersed,  and  cause 
remanded. 


JOSEPH  ELLIS  V.  GEORGE  W.  CLEVELAND  and 
HARVEY  PERIGO. 

Tre8pa$$.    False  Imprisonment.    Pleas. 

1.  The  plaintiff  was  arxested  in  one  oonnty,  and  bj  hfa  own  request,  committed  to 

the  jail  in  another  county.  In  an  action  for  faUe  imprisonment  it  was  held  that 
he  had  thereby  waived  Uie  right  to  be  imprisoned  in  the  county  where  he  was 
arrested. 

2.  If  an  ofBcer  justifies  under  a  returnable  process,  his  plea  must  show  a  return  of 

the  procees  according  to  its  commands  ;  but  not  so  the  plea  of  the  officer's  ser- 
Tant. 

3.  But  in  this  case  the  officer  and  his  servant  joined  in  the  plea  ;  and,  it  being  bad  as 

to  one,  was  bad  as  to  both. 

4.  The  plea  professes  to  answer  the  whole  declaration,  but  omits  to  justify  the  de- 

tention of  the  plaintiff  some  portion  of  the  time  ;  it  is,  therefore,  ill. 

Trespass  for  false  imprisonment.  Pleas,  general  issue  and 
special  plea  in  bar.  Heard  on  demurrer  to  the  special  plea, 
December  Term,  1881,  Taft,  J.,  presiding.  Plea  held  suf- 
ficient. The  declaration  alleged  that  the  defendants,  with- 
out reasonable  cause,  assaulted  plaintiff  in  Rochester,  in  the 
county  of  Windsor,  on  the  28th  day  of  May,  1880,  and  carried  him 
to  Chelsea,  in  the  county  of  Orange,  and,  after  imprisoning  him 
for  four  hours  in  a  barn,  committed  him  to  the  jail  in  said  Chelsea, 
on  the  29th  day  of  said  May ;  that  they  detained  him  in  said  jail 
two  days,  till  the  31st ;  and  that  they  then  carried  him  the  dis- 
tance of  twenty-five  miles  towards  Woodstock,  and  on  the  same 
day  conveyed  him  back  to  Chelsea,  and  ^'  there  and  in  that  vicin- 
ity further  kept  and  detained  the  plaintiff  for  the  further  space 
of  nine  days,''  against  '^  the  mind  and  will  of  the  plaintiff,"  and 
contrary  to  law. 
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The  defendants  joined  in  the  plea  in  bar,  and  set  forth  that  de- 
fendant, Perigo,  was  a  lawful  constable ;  that  a  *'  certain  writ  of 
attachment  in  favor  of  *the  defendant  Cleveland  against  the  said 
plaintiff  was  issued  by  Aaron  Davis,  a  justice  of  the  peace  within 
and  for  said  county  of  Orange,  directed  to  any  sheriff  or  constable 
in  the  State,  to  serve  and  return,  commanding  him  for  want  of  the 
goods  or  estate  of  the  said  plaintiff  to  be  found  within  his  pre- 
cinct, to  take  and  attach  his,  the  said  plaintiff's  body,  and  him 
safely  keep  and  have  to  appear  before  a  justice  court  before  the 
said  justice  at  the  office  of  Geo.  L.  Stone,  in  Chelsea,  in  said 
Orange  County,  on  the  10th  day  of  June,  A.  D.,  1880,  at  9  o*clock 
in  the  forenoon,  to  answer  to  the  said  Cleveland  in  a  plea  of 
trover '' ;  that  said  writ  was  delivered  to  said  Perigo  ;  that  said 
Cleveland  was  only  the  servant  of  the  said  constable ;  that,  for 
want  of  any  property  to  be  found,  the  defendants  lawfully  arrested 
the  plaintiff  by  virtue  of  said  writ ;  that  they  '^  took  the  said 
plaintiff  to  said  Chelsea  at  the  special  and  urgent  request  of  the 
said  plaintiff,  and  kept  and  detained  him,  the  said  plaintiff,  in 
custody  by  virtue  of  said  writ,  and  at  the  special  and  urgent  re- 
quest of  the  plaintiff,  at  the  barn  and  stable  in  said  declaration 
mentioned  for  the  cause  aforesaid,  and  for  the  space  of  time  in 
said  declaration  mentioned,  as  it  was  lawful  for  them  to  do  for 
the  reason  aforesaid."  The  plea  then  alleges  that  the  defendants, 
at  the  request  of  the  plaintiff,  placed  him  in  charge  of  the 
keeper  of  the  jail  in  Chelsea,  for  safe  keeping,  for  two  days ;  that, 
at  his  request,  they  then  carried  him  a  certain  distance  with  the 
intention  of  leaving  him  in  the  common  jail  at  Woodstock,  and  on 
his  agreeing  to  settle  the  justice  suit  and  at  his  request,  they  car- 
ried him  back  to  Chelsea, ''  and  therein  and  in  that  vicinity  kept 
and  detained  him  for  the  space  of  time  in  said  declaration  men- 
tioned, as  they  lawfully  might  for  the  cause  aforesaid." 

The  plea  omitted  to  allege  that  the  defendants  detained  the 
plaintiff  at  his  request,  during  the  last  nine  days,  and  also  that 
the  writ  was  ever  returned. 

Wm.  H.  Bli$$  and  James  J.  Wilson,  for  the  plaintiff. 
The  plea  is  bad,  because  it  does  not  show  a  return  of  the  writ. 
IkRddUton  v.  Price,  2  Stra.  1184 ;  Bac.  Ab.  Trespass  (B);  2 
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Chit.  PL  591,  n.  (x)  (Ed.  1819);  Brigg$  v.  ifoton,  81  Vt.  441. 
The  commitment  should  have  been  in  the  county  where  the  ar- 
rest was  made.  Clayton  v.  Seott^  45  V t.  386.  To  commit  in  any 
other  was  false  imprisonment.  Bac.  Ab.  Trespass  (D);  Salk. 
408 ;  2  Chit.  PI.  585  (Ed.  1819);  5  East.  284.  The  unlawful 
detention  is  the  gist  of  the  action ;  but  the  plea  does  not  justify 
the  last  nine  days'  detention.    3  BL  Com.  188 ;  Bac.  Ab.  tupra. 

G-eo.  L.  StoWf  for  the  defendants. 

The  arrest  at  Rochester  was  legal.  The  arrest  having  been 
made,  it  was  competent  for  the  parties  to  agree,  ^^  at  the  special 
and  urgent  request  of  the  plaintiff,"  that  he  might  be  taken  to 
Chelsea,  and,  remaining  in  the  custody  of  the  constable,  there  to 
await  the  event  of  his  trial.  It  was  for  his  own  convenience.  The 
defendants  could  substitute  the  county  jail  for  their  own  custody. 
in  re  Miron  Foot,  31  Vt.  508  ;  McMahm  v.  EdgertaUj  34  lb.  77. 

This  case  should  be  carefully  distinguished  from  the  case  of 
Clayton  v.  Seoti^  45  Vt.  386,  on  which  the  plaintiff  doubtless 
relies ;  for  in  that  case  there  was  an  actual  commitment  to  the 
county  jail,  in  another  county  than  that  in  which  the  arrest  was 
made«  while  in  the  case  at  bar  there  is  no  pretence,  indeed,  the 
fact  is  quite  the  contrary,  that  Ellis  was  ever  committed  to  Chelsea 
jail  in  U19  technical  sense  of  the  term,  otherwise  than  that  he  was 
entrusted  to  the  keeper  of  the  county  jail  for  safe  keeping. 

The  opinion  of  the  court  was  delivered  by 

RowRLL,  J.  False  imprisonment  consists  in  restraining  the 
liberty  of  the  person  without  sufficient  authority.  3  Bl.  Com.  27. 
But  if  one  consent  to  be  restrained  of  his  liberty,  restraint  accord- 
ingly is  not  false  imprisonment,  for  the  consent  doth  afford  suffi- 
cient authority.  The  original  arrest  was  lawful.  Upon  such  ar- 
rest it  became  and  was  the  duty  of  the  officer,  under  the  statute, 
to  commit  the  plaintiff,  if  he  committed  him  at  all,  to  jail  in 
Windsor  County,  the  county  in  which  the  arrest  was  made ;  and 
it  was  the  right  of  the  plaintiff  to  be  there  committed.  But  he 
could  waive  that  right.  The  duty  thus  imposed  upon  an  officer  is 
not  so  imperative  that  the  performance  thereof,  as  between  him 
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and  the  person  arrested,  cannot  be  waived  so  as  to  bind  snch 
person.  The  plaintiff  asked  and  obtained  the  indulgence  of  being 
taken  to  Chelsea  and  there  detained.  He  cannot,  therefore,  now 
be  heard  to  complain  of  the  very  acts  that  were  done  at  his  re- 
quest, and  which,  bat  for  his  reqnest,  woald  not  have  been  done 
at  all.     Volenti  nan  fit  injuria. 

If  an  officer  to  whom  retnrnable  process  is  directed  woald  jus- 
tify ander  it,  he  must  show  its  return,  else  he  is  a  trespasser  ab 
initio  ;  for  he  is  commanded  to  return  the  writ,  and  he  shall  not 
be  protected  by  it  unless  he  shows  that  he  has  paid  due  and  full 
obedience  to  its  command.  Fretman  v.  Blewitt^  1  Salk.  409 ; 
Mddleton  v.  Price,  2  Stra.  [1184] ;  b.  o.  1  Wils.  17 ;  Bac.  Ab. 
Trespass  (B);  Brigge  v.  Mason,  31  Vt.  483,  441.  Bat  it  is 
otherwise  with  the  officer's  servant,  for  he  hath  no  means  to  enforce 
the  officer  to  make  return  ;  it  would  be  unreasonable,  therefore, 
to  punish  him  by  reason  of  the  non-performance  of  a  thing  over 
which  he  had  no  control.  Qirling^e  Case,  Cro.  Car.  446 ;  Bac. 
Ab.  Trespass  (B);  Freeman  v.  Blewitt,  supra.  But  the  plea  in 
this  case  being  ill  as  to  Perigo,  for  that  it  does  not  allege  a  re- 
turn of  the  writ,  and  so  discloses  no  justification  of  the  original 
arrest,  is  ill  as  to  Cleveland  also ;  for  it  is  a  well-settled  rule  of 
pleading,  that  if  two  or  more  join  in  a  defence  that  is  a  sufficient 
justification  as  to  one,  but  no  justification  as  to  the  ot|iers,  the 
plea  is  ill  as  to  all ;  for  the  court  cannot  sever  it,  and  say  that 
some  are  guilty  and  some  are  not,  when  they  all  put  themselves  on 
the  same  ground.  1  Saund.  227,  &  n.  (2);  Di^eld  v.  Scott,  3 
Term,  876,  877  ;  Gould  PI.  360. 

A  plea  in  bar  that  professes  to  answer  the  whole  declaration  or 
count,  but  answers  only  a  part  thereof,  is  bad  as  to  the  whole. 
1  Saund.  28,  n.  (3);  Gould  PI.  358 ;  Goodrich  v.  Judevine,  40 
Yt.  190.  This  plea  professes  to  answer  the  whole  declaration, 
but  omits  to  justify  the  nine  days'  detention  following  the  31st  of 
May,  in  that  it  does  not  allege  that  such  detention  was  at  plaintiff's 
request  or  by  his  consent.    It  is,  therefore,  ill. 

Judgment  reversed,  demurrer  sustained,  the  second  plea  ad- 
judged insufficient,  and  the  cause  remanded,  with  leave  to  defend- 
ants to  replead  on  the  usual  terms. 
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ALBERT  G.  DEWEY  v.  GEORGE  W.  BROWNELL. 
[In  Chancert.] 

Repairs  made  by  a  Mortgagee  in  Possession^  or  by  his  Grantee^ 
when  not  a  Charge  on  the  Premises. 

1.  The  Mflignee  of  a  mortgage  obtained  a  decree  in  a  foreclosure  proceeding  without 

making  the  defendant,  who  had  purchased  the  equity  of  redemption,  a  party ; 
and,  after  the  decree  became  absolute,  conveyed  the  premises  by  warranty 
deed  to  the  orator.  The  orator  took  possession,  made  necessary  repairs,  and, 
after  discovering  the  true  state  of  the  title,  brought  a  petition,  setting  up  only 
the  same  mortgage  debt  which  the  assignee  had  in  her  petition,  obtained  a  de- 
cree against  the  defendant  for  the  amount  due  on  the  mortgage,  and  the  de- 
fendant paid  it  within  the  limited  time.  Another  bill  being  brought,  to  compel 
the  defendant  to  pay  for  the  repairs,  or,  to  make  them  a  charge  upon  the  real 
estate.  Held,  on  demurrer,  that  the  bill  should  be  dismissed;  that  the  decree 
was  conclusive  of  the  amount  due  on  the  mortgage;  and,  that  the  orator,  if  he 
claimed  that  the  repairs  were  a  lien  upon  the  premises,  should  have  set  it  up  in 
his  petition  to  foreclose  the  mortgage. 

2.  The  orator  stands  as  a  mortgagee  in  possession  before  a  foreclosure;  and  the  de- 

fendant having  paid  the  amount  of  the  decree  was  entitled  to  the  possession. 
The  payment  was  a  redemption  of  the  premises. 

3.  The  betterment  act  does  not  apply  to  this  case  as  now  made. 

HEABD*on  demurrer  to  the  bill,  May  Term,  1881.  Tapt,  Chan- 
cellor, overruled  the  demurrer,  and  ordered  that  an  account  be 
taken  hj  a  special  master  of  the  repairs  made  to  the  premises  by 
the  orator,  and  when  ascertained,  to  deduct  therefrom  the  value 
of  the  use  and  possession  of  the  premises  while  occupied  by  the 
orator  ;  and  after  such  deduction,  the  defendant  to  pay  the  amount 
of  such  repairs,  less  such  deduction,  to  the  orator,  on  or  before 
the  80th  day  of  May,  1882,  with  interest  from  the  date  of  the  de- 
cree to  the  time  of  the  payment. 

The  bill  alleged  that  the  orator  expended  about  the  sum  of  $400  in 
repairingthepremisesafterhe  purchased  them ;  that  the  repairs  were 
necessary  to  preserve  the  property  ;  that  the  orator  was  ignorant 
of  the  defendant's  interest,  and  supposed  that  he  himself  was  the 
sole  owner.     The  other  facts  appear  in  the  opinion. 
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Norman  Pauly  for  the  defendant. 

The  orator  has  a  complete  remedy  at  law  against  his  grantor. 
Courts  of  Chancery  will  not  entertain  suits  to  collect  debts  where 
the  remedy  at  law  is  adequate.  Story  Eq.  PL  s.  473 ;  Story  Eq. 
8.1288;  Wing,  Admr.,  v.  Hall,  44  Vt.  118;  88  Vt.  189;  46 
Yt.  807  ;  47  Vt.  818.  The  statute  of  betterments  does  not  apply. 
B.  L.  s.  1260.  The  record  of  defendant's  deed  was  notice  to 
everybody.  Jones  on  Mort.  1,  ss.  572,  591.  The  defendant  has 
a  prior  and  better  right.  Kent  Com.  4,  203 ;  Story  Eq.  ss.  403, 
404 ;  17  Vt.  829  ;  25  Vt.  278  ;  39  Vt.  682 ;  Torrey  v.  DeavUt^ 
58  Vt.  381 ;    1  Johns.  Ch.  894. 

The  orator  can  have  no  greater  right  to  enforce  his  claim  for 
repairs  than  a  mechanic  who  files  his  lien  for  labor  performed 
and  materials  furnished.  Under  the  statute,  courts  have  uniformly 
held  that  such  lien  is  subject  to  all  incumbrances  resting  on  the 
property  at  the  time  the  lien  was  filed.  Ktnney  v.  Qage  et  aU^ 
83  Vt.  802 ;  Iron  Co.  v.  Jamen  ^  SteUon^  51  Vt.  240. 

The  right  of  a  mortgagee  in  possession  to  recover  for  expendi- 
tures made  on  the  mortgaged  property  is  confined  to  necessary 
repairs,  and  limited  to  those  made  before  foreclosure  proceedings 
are  commenced.    He  cannot  recover  for  those  made  afterwards. 

The  facts  set  forth  in  the  orator's  bill  do  not  bring  this  case 
within  any  known  rule  of  equity  authorizing  compensation  to  be 
made  to  a  mortgagee  in  possession  for  money  expended  in  making 
repairs.  Billiard  on  Mort.  1,  452 ;  Kent  Com.  4,  192  ;  84  Vt. 
818 ;  2  Pick.  506 ;  18  Ark.  84 ;  12  Reporter,  61 ;  14  Vt.  501 ; 
6  Paige  890 ;  2  Ves.  468 ;  10  Pick.  898 ;  14  Gray,  182 ;  1 
Story  478. 

William  H.  Johnson  and  Warren  0.  French,  for  the  orator. 

If  the  orator  is  regarded  as  a  moitgagee  in  possession,  it  was 
his  duty  to  make  necessary  repairs  to  protect  and  preserve  the 
property  ;  and  for  such  repairs  he  is  allowed.  Hilliard  on  Mort. 
1,  460  ;  34  Vt.  818,  321 ;  1  Johns.  Ch.  886  ;  Kent  Com.  4, 198, 
194  ;  14  Gray,  182.  The  orator  made  the  repairs  in  good  faith, 
supposing  he  owned  the  property.  If  the  defendant  had  brought 
ejectment,  the  orator  would  have  been  entitled  to  pay  for  his  bet- 
terments.   G.  S.  p.  389,  s.  15. 
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If  the  orator  bought  the  premises  in  good  faith,  supposing  he 
acquired  a  good  title,  and  made  the  repairs,  the  fact  that  defend- 
ant had  a  deed  and  it  was  on  record  will  not  prevent  the  orator 
from  recovery  for  such  betterments.  Whitnejf  v.  BicharcUorij  81 
Vt.  800. 

In  equity,  the  orator  should  at  least  have  as  full  remedy  as  at 
law,  for  his  betterments.  He  cannot  be  compelled  to  await  the 
action  of  the  defendant  in  bringing  a  suit  in  ejectment,  which  he 
might  delay  many  years. 

The  opinion  of  the  court  was  delivered  by 

PowBBS,  J.  The  facts  stated  in  the  bill  are  by  the  demurrer 
conceded  to  be  true. 

It  appears  that  Mrs.  Oilbert,  holding  the  mortgage  upon  the 
premises  in  question,  brought  her  petition  for  a  foreclosure  thereof 
against  Frederick  6.  Brownell  and  William  H.  Brownell,  the 
original  mortgagors,  not  knowing  that  they  had  then  quit-claimed 
their  equity  of  redemption  to  this  defendant.  Mrs.  Gilbert's 
claim  became  absolute,  but  was  not  binding  on  this  defendant. 
The  orator  took  a  conveyance  of  the  premises  of  Mrs.  Oilbert 
after  her  decree  became  absolute,  in  ignorance  of  the  fact  that 
this  defendant  held  the  equity  of  redemption,  although  the  de- 
fendant's deed  thereof  was  duly  recorded  long  before  Mrs.  Oilbert 
foreclosed  her  mortgage.  After  his  purchase  the  orator  went 
into  possession  and  made  the  repairs  and  improvements  which  he 
now  seeks  to  charge  upon  the  land. 

Aft«r  making  such  repairs  and  improvements  he  discovered  the 
record  of  the  defendant's  deed,  and  thereupon  brought  his  peti- 
tion to  foreclose  against  the  defendant,  setting  forth  the  same 
mortgage  debt  as  Mrs.  Oilbert  had  set  forth  in  her  petition  of 
foreclosure,  but  making  no  claim  for  his  repairs  and  improvements. 
He  obtained  in  due  time  a  decree  for  the  payment  of  the  mort- 
gage debt  declared  for,  which  the  defendant  paid  within  the  lim- 
ited time. 

In  this  bill  the  orator  asks  for  a  decree  that  the  defendant  pay 
his  claim  for  the  repairs  and  improvements,  and  in  default  thereof 
for  a  foreclosure.  Tbe  orator  taking  possession  under  his  deed  from 
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Mrs.  Gilbert,  stood  as  to  this  defendant  as  mortgagee  in  possession 
before  a  foreclosure.  He  was  accountable  for  the  rents  and  profits, 
and  might  make  reasonable  repairs  and  necessary  improrements, 
at  the  charge  of  the  mortgagor. 

When  he  brought  his  petition  to  foreclose,  he  might  make  his 
claim  for  such  repairs  and  improvements,  and  carry  the  same  into 
the  accounting  of  the  sum  due  in  equity  to  be  paid  on  redemption. 

The  liability  of  a  mortgagee  in  possession  before  foreclosure  to 
account  to  the  mortgagor  for  the  rents  and  profits  of  the  mort- 
gaged premises,  and  the  right  to  be  allowed  for  proper  repairs 
or  improvements,  stands  upon  the  same  equitable  ground  and 
are  each  an  incident  of  the  account  taken  to  ascertain  the  sum 
which,  in  equity,  the  mortgagor  should  pay  to  redeem  the  land. 
In  taking  the  account,  the  rents  and  profits  should  primarily  be 
applied  in  extinguishment  of  the  claim  for  repairs,  and  any  ex- 
cess of  rents  and  profits  should  be  applied  in  payment  of  the 
mortgage  debt. 

If  the  repairs  are  not  thus  paid  in  full,  the  excess  may  be  ad- 
ded to  the  mortgage  debt. 

The  right  to  carry  these  items  into  the  accounting  does  not, 
however,  grow  out  of  the  mortgage  itself,  but  is  an  equity  arising 
ex  po$t  yacto  from  the  stewardship  of  the  mortgagee  over  the 
mortgaged  premises.  It  flows  from  his  rightful  pos$eB8ion  of  the 
premises,  which  he  holds  in  trust,  not  only  to  preserve  the  estate, 
but  to  apply  its  income  in  satisfaction  of  his  debt.  His  tenure  is 
at  all  times  subservient  to  the  mortgagor's  right  of  redemption. 
But  if  the  mortgagor  redeems,  he  must  do  equity  if  he  would  have 
equity.  He  can  at  any  time  regain  possession  by  paying  his  debt. 
If  he  neglects  this,  he  ought  to  account  for  all  proper  expendi- 
tures which  have  been  necessarily  incurred  through  his  default. 

It  is  thus  seen  that  the  allowance  for  repairs  and  improvements 
is  not  properly  a  part  of  the  mortgage  debty  secured  by  the  mort- 
gage, but  is  an  equitable  charge  for  the  administration  of  the 
estate,  that  is  payable  only  oo  redemption.  It  is  not  like  the 
mortgage  debt,  an  independent  claim  for  an  account,  but  attaches 
incidentally  to  an  accounting  of  the  mortgage  debt,  either  in  pro- 
ceedings to  foreclose,  or  under  a  bill  to  redeem. 
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If  an  account  of  the  morl^age  debt  be  taken,  and  no  claim  be 
interposed  for  repairs  and  improyements,  nor  deduction  claimed 
for  rents  and  profits,  and  a  decree  is  passed  thereon,  such  decree 
is  eondunve  of  the  sum  required  of  the  mortgagor  as  the  price  of 
redemption.  And  on  payment  of  this  sum  as  ordered  by  the  de- 
cree, the  premises  are  eo  instanti  relieved  of  the  lien  of  the  mort- 
gage, and  the  mortgagor  is  entitled  to  the  possession.  The  decree, 
so  far  as  the  account,  and  the  right  of  redemption  are  involved, 
has  the  conclusive  effect  of  a  judgment.  In  Chapman  v.  Smithy 
9  Yt.  158,  it  appeared  that  in  a  foreclosure  proceeding,  no  ac- 
count had  been  taken  of  certain  rents  and  profits  which  were 
properly  chargeable  to  the  mortgagee,  and  the  mortgagor  had  re- 
deemed by  paying  the  amount  ordered  by  the  decree.  It  was 
attempted  in  a  trustee  process  to  hold  the  mortgagee  as  the  debtor 
of  the  mortgagor  for  these  rents  and  profits  omitted  in  the  account- 
ing under  the  foreclosure  proceedings.  The  court  held  that  the 
suit  could  not  be  maintained  at  law ;  but  in  the  opinion  discuss 
the  effect  of  the  decree  in  the  former  proceedings.  Says  Wil- 
UAMS,  Gh.  J. :  ^^  The  decree  is  conclusive  as  to  the  amount  due 
on  the  mortgage,  which,  of  course,  settles  all  questions  as  to  the 
rents  received  by  lUm  before  that  time  " ;  and  further  on  in  the 
opinion  he  says :  ^'  We  consider  that  the  account  between  him 
(the  mortgagee)  and  the  mortgagor  of  the  amount  due  on  the 
mortgage,  having  been  once  taken  by  the  master  and  accepted  by 
the  Court  of  Chancery,  was  conclusive  between  Smith  and  Hoyt, 
up  to  the  time  of  making  the  decree."  The  court  in  that  case  in- 
timated that  if  the  mortgagor  had  any  remedy  it  was  a  bill  of  re< 
view  to  correct  the  decree. 

The  same  doctrine  was  advanced  by  Lord  Hardwick  in  Gould 
V.  Tancred,  2  Atk.  538,  where  the  mortgagor  after  decree  sought 
to  correct  the  account  between  him  and  the  mortgagee  in  posses- 
sion.    See  also  Wartley  v.  Birkhead^  3  Atk.  809. 

No  case  has  been  cited  that  warrants  a  bill  of  this  character,  to 
charge  a  mortgagor,  after  a  decree  of  foreclosure  against  him  and 
payment  of  the  sum  found  due  on  an  accounting,  with  a  further  pay- 
ment for  repairs  and  improvements  disconnected  from  the  mort- 
gage debt,  and  in  default  thereof  for  a  further  foreclosure  of  the 
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same  land  that  he  has  once  redeemed  from  the  burden  of  the 
mortgage. 

The  mortgagor  could  never  read  his  title  clear,  if  the  mortga- 
gee were  thus  allowed  to  disintegrate  his  claim,  and  multiply 
costs  as  well  as  suits. 

The  decree  taken  bj  the  orator  in  his  foreclosure  proceedings 
conclusively  settled  the  amount  due  him  under  the  mortgage,  and 
until  that  decree  is  set  aside  by  some  proper  proceeding  brought 
for  the  purpose  it  is  a  finality. 

What  rights,  if  any,  the  orator  may  have  in  an  action  at  law, 
under  our  Betterments  Act,  is  a' question  not  arising  in  the  case 
before  us. 

The  decree  of  the  Court  of  Chancery  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  dismissing  the  bill, 
with  costs. 


ALBERT  G.  COX  v.  EDWIN  PAY. 

AgenCn  Power  to   Svhmit  to  Arbitration.      Award    Void, 
Replevin.     Evidence. 

1.  The  steer  in  question  was  kept  by  the  plaintiff 's  father,  and  the  plaintiff  being 

absent,  wrote  him  to  sabmit  the  question  of  ownership  to  two  arbitrators 
named,  if  he,  the  plaintiff,  could  be  present  with  his  witnesses.  The  two  first 
chosen  refused  to  act,  and  the  father  selected  another  party  without  the  knowL 
edge  of  the  plaintiff.  By  some  mistake  the  wrong  steer  was  exhibited  to  the 
arbitrator.  Held,  that  the  award,  under  such  circumstances,  was  void  ;  that 
an  agent,  with  power  to  submit  for  arbitration  to  one  party,  could  not  submit 
to  another  party  ;  that  his  acts  in  snbuiitting  to  arbitrate  were  not  evidence  of 
authority  to  submit ;  and  the  fact  that  the  wrong  steer  was  exhibited  at  the 
time  of  the  arbitration  would,  also,  vitiate  the  award. 

2.  One,  though  not  the  owner,  entitled  to  the  possession  of  personal  property  may 

maintain  replevin  against  a  party  who  cannot  show  a  better  right  to  it. 

Replbyin,  for  a  steer.  Plea,  general  issue  with  notice.  Trial 
by  jury,  December  Term,  1881,  Tapt,  J.,  presiding.  Verdict 
for  the  plaintiff.    It  appeared  that  the  plaintiff  and  defendant  both 
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purchased  some  steer  calves  in  the  fall  of  1879 ;  that  the  plaintiff 
employed  his  father  to  keep  his ;  that,  the  next  spring  the  year- 
lings of  both  parties  were  kept  in  pastures  near  each  other,  and 
they  escaped  from  one  pasture  to  the  other  and  mingled  together. 
In  the  next  fall  each  claimed  to  own  the  steer ;  and  the  defendant 
•drove  it  off.  Thereupon  George  W.  Cox,  the  plaintiff's  father, 
procured  a  writ  of  replevin  to  replevy  the  steer,  gave  it  to  an 
officer  to  serve,  and  accompanied  him  to  the  defendant's.  They 
then  agreed  to  submit  the  ownership  of  the  steer  to  the  arbitra- 
ment of  Philo  Hatch  and  0.  L.  Richmond.  The  writ  was  not 
served.  When  the  steer  in  question  was  driven  away,  there  was 
left  in  the  defendant's  pasture  one  steer  which  neither  party 
claimed.    This  pasture  was  under  the  care  of  one  Baker. 

3aid  George  W.  testified  that  at  the  request  of  the  defendant  he. 
Cox,  went  to  see  Baker,  and  have  him  take  the  unclaimed  steer  to 
tike  place  of  the  arbitration ;  but  he  did  not  take  him  but  took  a  steer 
belonging  to  another  party.  Defendant  had  nothing  more  to  do 
with  getting  the  unclaimed  steer  from  Baker's  to  the  arbitration, 
and  did  not  see  Baker  till  the  arbitration ;  but  he  admitted  that 
he  knew  the  steer  which  Baker  drove  there  was  not  the  unclaimed 
steer.  Cox  also  testified  that  he  was  told  that  this  steer  was  not 
the  unclaimed  steer,  but  it  did  not  appear  when  he  was  so  in- 
formed. The  defendant  and  Cox  agreed  upon  the  time  and  place 
of  hearing,  and  it  was  agreed  that  when  the  arbitration  took  place, 
the  unclaimed  steer  should  be  present  for  examination.  At 
the  time  appointed  for  the  hearing  the  parties  met ;  but  said 
Hatch  and  Richmond  both  declined  to  serve  as  arbitrators  ;  and 
said  George  W.  Cox  and  the  defendant  then  agreed  upon  N.  W. 
Smith  as  arbitrator,  and  went  before  him  with  their  witnesses ; 
and  a  hearing  was  had  before  said  Smith,  who  decided  that  the 
steer  in  controversy  belonged  to  the  defendant. 

Said  Smith  testified  that  he  gave  both  parties  an  opportunity  to 
produce  their  witnesses,  and  heard  what  they  had  to  say  in  regard 
to  the  matter  in  controversy,  and  that  no  objection  was  made  by 
either  party  to  the  hearing  being  had  at  that  time ;  said  G.  W. 
Cox  himself  testified  that  he  made  no  objection  to  the  hearing 
being  had  at  that  time ;  but  said  that  he  did  not  get  all  of  his 
witnesses,  and  he  did  not  suppose  the  decision  was  going  to  be 
made  so  soon,  but  made  no  claim  of  fraud  on  the  part  of  the  arbi- 
trator. A  few  days  after  said  arbitration  the  plaintiff  commenced 
this  suit  in  his  own  name  to  replevy  the  same  steer.    Before  the 
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bringing  of  the  suit  in  the  name  of  George  W.  Cox,  the  plaintiff 
was  teaching  school  in  Plymouth,  and  learning  what  had  taken 
place  wrote  home  giving  directions  as  to  proceedings  relating  to 
the  steer.  His  testimony  tended  to  show  that  he  saw  his  father 
afterwards,  and  before  the  time'  appointed  for  the  hearing,  and 
was  fully  informed  of  the  agreement  to  arbitrate,  Hatch  and  Rich- 
mond being  arbitrators,  and  did  not  forbid  his  father  going  for-* 
ward  with  it  before  them,  provided  he,  plaintiff,  could  be  present 
and  have  his  witnesses,  but  gave  his  father  no  authority  to  make 
any  other  submission  than  the  one  to  Hatch  and  Richmond.  The 
only  other  evidence  on  the  point  of  what  took  place  between 
plaintiff  and  George  W.  Cox,  relating  to  said  arbitration  was  that 
of  said  George  W.  Gox,  whose  testimony  tended  to  corroborate 
the  plaintiff's,  as  above  stated ;  said  George  W.  Cox  also  testified 
that  when  the  writ  was  not  served,  he  took  the  matter  of  settling 
the  title  to  the  steer  on  his  own  shoulders  contrary  to  orders. 
The  plaintiff  was  not  present  at  the  arbitration.  The  defendant's 
evidence  tended  to  show  that  he  did  not  know  that  plaintiff  claimed 
to  own  said  steer  till  he  commenced  this  suit ;  that  what  was  done 
by  him  with  George  W.  Cox  in  reference  to  said  arbitration  was 
done  in  good  faith,  supposing  him  to  be  the  owner.  No  question 
was  made  at  the  trial  but  that  the  arbitrator  acted  in  good  faith. 
The  defendant  requested  the  court  to  charge  the  jury  that:  1.  If 
the  plaintiff  knew  that  his  father  had  agreed  to  settle  the  title  to 
the  steer  by  arbitration  with  the  defendant,  and  did  not  forbid  it, 
but  allowed  it  to  go  on,  and  an  award  to  be  made,  such  award  is 
binding,  and  a  bar  to  the  plaintiff 's  right  to  recover  in  this  suit. 
2.  If  George  W.  Cox,  the  plaintiff's  father,  who  had  control 
and  management  of  all  plaintiff's  cattle,  acting  as  his  agent, 
agreed  to  settle  the  title  to  this  steer  with  the  defendant  by  arbi- 
tration, and  an  arbitration  was  had  and  an  award  made,  such 
award  is  conclusive  and  settles  the  title  to  the  steer.  The  court 
refused  to  charge  as  requested,  but  charged  as  follows  :  ^*  But  if 
you  find  by  a  fair  balance  of  testimony  that  the  replevied  steer 
was  the  one  bought  by  the  plaintiff  of  Robinson,  and  that  it  was 
his  property  when  taken,  and  was  his  at  the  time  this  suit  was 
brought,  the  plaintiff  is  then  entitled  to  a  verdict,  unless  he  is 
barred  from  making  a  claim  to  this  property  in  consequence  of 
the  arbitration.  There  is  a  little  dispute  about  what  occurred  at 
the  time.  An  arbitration  took  place  between  the  defendant  ands 
George  Cox ;  and  the  award,  if  one  was  made,  was  made  in  favor 
of  the  defendant.  Of  course  it  is  for  you  to  pass  upon  this  ques- 
tion as  to  what  took  place  at  that  arbitration  and  what  was  done 
by  the  parties.    But  the  greater  question  with  reference  to  that 
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is  whether  the  sabmission,  if  one  was  made,  was  made  by  the 
aathority  of  the  plaintiff?  The  plaintiff  admits  that  under  cer- 
tain circumstances  he  was  willing  to  submit  the  case  to  the  arbi- 
tration of  Hatch  and  Richmond ;  but  there  is  no  evidence  that  he 
knew  of  the  submission  to  Mr.  Smith  until  after  it  had  taken 
place.  There  is  no  evidence  and  no  claim  by  either  of  the  parties 
that  anything  was  ever  said  about  the  submission  of  the  matter  to 
Mr.  Smith  until  the  time  they  met  and  had  ascertained  that  the 
parties  that  they  had  agreed  upon  as  arbitrators  would  not  act, 
or  could  not  act.  This  award  of  Mr.  Smith  is  not  binding  on  the 
plaintiff  unless  he  authorized  George  Ooz,  his  father,  to  make 
the  submission,  gave  him  authority  to  submit  the  matters  in  con- 
troversy to  such  person  as  George  Oox  might  agree  upon,  or  gave 
him  authority  generally  to  settle  this  matter  by  arbitration,  and 
the  father  in  the  exercise  of  that  authority  did  agree  upon  Mr. 
Smith.  Now,  what  George  Cox  did  in  submitting  the  matter  to 
arbitration  is  no  evidence  of  his  authority  to  make  that  submission. 
His  authority  must  be  proved  independent  of  his  acts  in  the  mat- 
ter of  this  arbitration,  independent  of  whatever  he  did  upon  the 
day  when  this  arbitration  took  place.  The  evidence  upon  this 
point  is  substantially  that  of  the  plaintiff  and  his  father  as  to  the 
authority  that  he  did  give  his  father.  He  claims  that  he  only 
authorized  and  consented  that  the  submission  should  be  made  to 
these  two  parties,  Hatch  and  Richmond,  as  it  was  originally 
agreed  upon,  and  that  this  should  only  take  place  upon  condition 
of  his  being  present.'' 

Norman  Fauly  for  the  defendant. 

It  is  a  well-recognized  principle  of  law  that  a^person  who  has 
induced  a  course  of  action  in  another  by  his  conduct  or  declara- 
tions, must  stand  by  them  whether  true  or  false.  Bigelow  Estop. 
484,  452 ;  Hieki  v.  Oramy  17  Vt.  449 ;  47  Vt.  868.  The  author- 
ity of  an  agent  can  be  shown  by  his  conduct  and  representations, 
especially  when  they  are  known  and  acquiesced  in  by  the  princi- 
pal. 1  Am.  Lead.  Cas.  554 ;  Story  Agency,  s.  55,  56,  91,  92 ; 
BiMer  Co.  v.  DunkUe,  80  Vt.  29 ;  Morse  v.  Powers,  46  Vt. 
800 ;  Alger  v.  Andrews  ^  Blanehard,  47  Vt.  289 ;  Ease  v. 
Preston,  51  Vt.  245. 

The  only  question  made  on  the  trial  as  to  the  arbitration  was, 
whether  the  plaintiff's  father  had  authority  to  submit  the  question 
of  title.    It  was  conceded  by  both  parties  that  the  arbitrator 
29 
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acted  in  good  faith,  and  each  party  had  an  opportanity  to  be 
heard  with  their  witnesses,  and  that  the  award  was  final  if  the 
^  plaintiffs  father  had  authority  to  make  the  submission. 

That  portion  of  the  charge  as  to  what  would  render  an  award 
invalid  on  the  ground  of  mistake,  was  rolunteered  by  the  court, 
as  there  was  no  claim  made  calling  for  such  an  instruction ;  and 
the  principle  of  law,  as  enunciated  by  the  court,  was  faulty,  and 
cannot  be  sustained  by  authority.  Morse  Arb.  294,  816,  317 ; 
Howard  v.  Puffer^  28  Vt.  865 ;  Vanderworker  v.  Vt.  Central 
R.  B.  Co.,  27  Vt  180 ;  Martin  v.  WdU,  48  Vt.  428 ;  Shannon 
Y.  BeUj  5  M.  &  S.  503. 

Ereneh  ^  Southgate,  for  the  plaintiff. 

The  acts  of  a  person  do  not  prove  his  authority  to  do  them. 
Story  Agency,  146,  n.  4.  The  burden  was  on  the  defendant  to 
prove  that  the  award  changed  the  title,  as  the  plaintiff  had  shown 
the  steer  to  be  his.  1  Starkie  Ev.  876 ;  1  Greenl.  Ev.  s.  74  ;  6 
Vt.  257.  If  a  person  justifies  a  taking  under  any  authority  what- 
ever, he  must  show  every  matter  and  part  of  that  authority.  1  Vt. 
81.  If  the  agent  varies  substantially  from  his  authority,  the  act 
is  void  as  to  the  principal.  Story  Agency,  ss.  126,  165.  The 
agent  had  no  implied  authority  to  change  the  submission.  2  Kent 
Com.  622 ;  Barron  v.  Fatf,  88  Vt.  705  ;  1  Aik.  104.  Authority 
cannot  be  implied  when  there  is  express  authority.     Story  Agency, 


The  opinion  of  the  court  was  delivered  by 

BowELL,  J.  Defendant's  first  request  was  not  based  on  the 
evidence,  and  for  that  reason  might  properly  have  been  disre- 
garded. It  does  not  appear  that  George  W.  Ooz  had  ever 
agreed  generally  with  defendant  to  settle  by  arbitration  the  owner- 
ship of  the  steer,  nor,  if  he  had  so  agreed,  that  such  agreement 
ever  came  to  the  knowledge  of  the  piaintiff  It  only  appears  that 
the  plaintiff  was  informed  of  his  father's  agreement  to  submit  to 
Hatch  and  Richmond,  to  which  plaintiff  consented,  provided  he 
could  be  present  with  his  witnesses.  This  is  all  the  knowledge 
plaintiff  ever  had  of  an  agreement  to  arbitrate,  and  the  testimony 
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on  his  part  tended  to  show  that  he  gare  his  father  no  authority  to 
make  any  submission  other  than  the  one  to  Hatch  and  Richmond, 
and  there  was  no  testimony  to  the  contrary. 

As  to  defendant's  second  request.  The  fact  that  plaintiffs 
father  had  the  control  and  management  of  plaintiff's  cattle,  would 
not  authorize  him  to  bind  plaintiff  by  an  agreement  to  arbitrate. 
Nor  would  the  fact  that  he  acted  as  plaintiffs  agent  in  making 
such  an  agreement,  bind  plaintiff.  The  question  would  still  re- 
main. Was  he  in  fact  plaintiffs  agent  ?  Bat  the  court  complied 
with  these  requests  as  far  as  defendant  was  entitled  to  have  them 
complied  with,  and  the  charge  in  this  behalf  was  quite  as  faror- 
able  to  the  defendant  as  the  case  would  warrant. 

Smith's  award  would  not  bind  the  plaintiff  unless  he  assented 
to  the  submission.  And  if  he  did  assent,  the  award  was  ritiated 
by  the  fact  that  the  wrong  steer  was  present  at  the  hearing — a 
mistake  known  to  the  defendant  but  unknown  to  plaintiff's  father. 
It  is  obvious  that  this  very  mistake  may  have  been  decisive  of  the 
case.  It  was  radical  in  its  nature,  and  well  calculated  to  deceive 
and  mislead  the  arbitrator. 

The  acts  of  plaintiff's  father  in  submitting  to  arbitration  were 
not  evidence  of  his  authority  to  submit.  Story  Agency,  s.  186  ; 
Brigham  v.  Feter$y  1  Gray,  189.  If  the  plaintiff  proved  that  the 
steer  originally  belonged  to  him,  it  devolved  on  the  defendant  to 
show  that  he  had  ceased  to  be  the  owner. 

The  fact  that  C^o.  W.  Ooz  obtained  a  writ  of  replevin  in  his 
own  name,  was  not  evidence  against  the  plaintiff.  Plaintiff's 
letter  to  his  brother  directed  generally. that  replevin  should  be 
brought,  but  not  in  whose  name  it  should  be  brought.  It  was 
brought  in  his  father's  name  without  his  knowledge  or  consent, 
and  for  that  reason  he  could  not  be  affected  thereby.  Besides, 
the  suit  might  well  be  brought  and  maintained  in  his  father's 
name,  on  the  ground  that,  as  against  the  defendant,  his  father 
had  the  right  of  possession,  and  not  at  all  on  the  ground  that  he 
was  the  owner.    Sprague  v.  Clarhy  41  Yt.  6. 

Judgment  aflGirmed. 


462  WINDSOR  COUNTY, 


Labaree  v.  Wood. 


B.  P.  LABAREE  v.   LORENZO  WOOD, 

Somestead.    Abandonment  of^    AttcLchment  of^    De^d  of. 
JEjectment.    Married  Woman  when  not  a  Witness. 

1.  The  maater* found  that  the  owner  of  a  homestead  ahandoned  it  on  the  Ist  day  of 

July ;  that  the  plainUfl  attached  it  on  the  7th  day  of  July  ;  and  that  it  was 
deeded  to  the  defendant  on  the  2d  day  September,  all  in  the  same  year.  Hdd, 
in  ejectment,  that  the  attachment  prevailed  over  the  deed. 

2.  The  queation  being  which  should  prevail,  an  attachment,  or  a  deed  of  certain  real 

estate,  it  was  held,  that  the  wife  of  the  grantor  was  not  a  witness  for  the 
grantee  in  an  action  of  ejectment  between  the  attaching  creditor  and  such 
grantee. 

S.  A  married  woman  cannot  be  a  witness  in  an  action,  though  her  husband  be  not  a 
party,  if  he  is  interested  in  the  event  of  the  suit ;  and  he  is  interested,  if  the 
judgment  can  be  used,  for  or  against  him,  in  a  subsequent  case  in  whidi  he  is 
a  party. 

4.  Facts  stated  which  constitute  an  abandonment  of  a  homestead. 

Ejectment.  Heard  on  the  report  of  a  referee,  December  Term, 
1881,  Taft,  J.,  presiding.  Jadgment  for  the  plaintiff  for  the 
possession  of  the  premises.    The  case  appears  in  the  opinion. 

William  E.  Johnson,  for  the  defendant,  cited  on  the  homestead 
question,  50  Vt.  219;  Whiteman  v.  Field,  58  Yt.  554;  and  as 
to  whether  the  wife  was  a  witness,  Carpenter  v.  Moore,  43  Yt.  392  ; 
29  Yt.  206. 

Freneh  ^  Southgate,  for  the  plaintiff,  cited  on  the  homestead 
question,  QoodaU  ▼.  Boardman,  53  Yt.  92,  101 ;  39  N.  H. 
478 ;  28  Yt.  672 ;  80  Yt.  188;  46  Yt.  292 ;  51  N.  H.  448;  86 
Yt.  254 ;  48  Yt.  188;  that  the  wife  was  not  a  witness,  Starkie 
Bv.  746,  786 ;  1  Greenl.  Ev.  ss.  890,894,  897  ;  1  Swift  Dig.  764, 
765 ;  84  E.  C.  L.  897  ;  24  Yt.  649 ;  27  Yt.  804 ;  81  Yt.  509 ; 
88  Yt.  15  ;  48  Yt.  687 ;  4  Term,  678 ;  4  Yt.  116 ;  89  N.  H,  541. 

The  opinion  of  the  conrt  was  delivered  by 
Powers,  J.    It  appears  from  the  referee's  report  that  Albert 
B.  Burke,  the  defendant's  grantor,  in  November  or  December, 
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1878,  owned  and  was  occupying,  with  his  family,  as  a  homestead, 
the  premises  in  question  in  Hartland ;  that  he  then  moved  with 
his  family  and  nearly  all  his  effects  to  another  farm  owned  by 
him  and  his  son,  with  no  fixed  purpose  of  abandoning  his  former 
homestead  in  the  first-mentioned  premises,  but  with  an  unsettled 
purpose  to  make  his  home  upon  the  premises  owned  by  himself 
and  son  if  he  found  it  agreeable  to  do  so,  otherwise,  to  return  to 
the  old  homestead.  In  other  words,  the  removal  to  the  farm 
owned  by  himself  and  son  was  an  experiment  to  determine  whether 
he  would  acquire  a  new  homestead,  or  return  to  the  old  one. 

On  the  1st  day  of  July,  1879,  Burke  verbally  bargained  the 
premises  in  question  (the  old  homestead)  to  the  defendant,  and 
completed  the  sale  by  executing  his  warranty  deed  thereof  to  the 
defendant,  Sept.  2, 1879. 

The  referee  says  that  when  Burke  bargained  the  premises,  July 
1, 1879,  he  then  elected  to  abandon  the  old  homestead,  and  make 
the  other  farm  his  permanent  home. 

This  election  removed  the  homestead  protection  from  the  prem- 
ises in  question,  and  transferred  it  to  the  new  home.  Hence  the 
plaintiff's  attachment  of  the  premises  in  question,  July  7, 1879, 
created  a  lien  thereon,  unaffected  by  any  homestead  claim  ;  and 
this  lien,  being  followed  by  proper  judgment,  levy  and  set-off, 
gave  the  plaintiff  a  title  paramount  to  that  of  the  defendant  under 
his  deed  from  Burke.  The  case  of  O-oodaU  v.  Boardmanj  53  Vt. 
92,  is  decisive  of  this. 

On  the  trial  before  the  referee,  Burke's  wife  was  offered  as  a 
witness  for  the  defendant,  and  excluded  on  the  ground  that  her 
husband  was  interested  in  the  event  of  the  suit,  by  reason  of  the 
covenants  of  warranty  in  his  deed  to  the  defendant.  Most  of  the 
vexed  questions  touching  the  disqualification  of  witnesses  by 
reason  of  interest,  are  now  happily  of  little  importance  under  our 
statute,  removing  incompetency  on  this  ground.  The  common- 
law  rule,  that  excludes  the  wife  bf  an  interested  party,  however, 
still  remains  in  force ;  and  it  is  urged  that  Mrs.  Burke  was  within 
this  rule  of  exclusion. 

The  rule  of  the  common  law  is  tersely  laid  down  in  BuUer's 
Ni9i  Friwj  284.    ^'  An  interest  is  when  there  is  a  certain  beiiefit 
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or  advantage  to  the  witness  attending  the  determination  of  the 
cause  one  way."  And  Oh.  J.  Tindal,  in  Doe  d.  Teynham  t. 
TyUr^  6  Bing.  892,  commenting  upon  this  rule,  says :  '^  Now  this 
benefit  may  arise  to  the  witness  in  two  cases ;  first,  where  he  has 
a  direct  and  immediate  benefit  from  the  event  of  the  suit  itself ; 
and,  secondly,  where  he  may  avail  himself  of  the  benefit  of  the 
verdict  in  support  of  his  claim  in  a  future  action." 

Lord  Mansfield,  in  the  early  case  of  AhrahamB  v.  Bunn^  4 
Burr.  2251,  says  that  the  objection  of  future  interest  in  the  witness 
only  goes  to  his  credit,  unless  the  judgment  could  be  given  in  ev- 
idence in  the  future  suit ;  and  Lord  Kenton,  in  Bent  v.  Baker ^ 
3  Term.  34,  says :  ^^  I  think  the  principle  is  this,  if  the  proceed- 
ings in  the  cause  cannot  be  used  for  him,  he  is  a  competent  wit- 
ness."   BuLLBB,  J.,  in  the  same  case,  lays  down  the  same  rule. 

The  case  of  Bent  v.  Baker  has  always  been  treated  as  a  lead- 
ing case  upon  this  subject ;  and  the  rule  is  firmly  established  that 
to  exclude  a  witness  on  the  score  of  a  future  interest,  it  must 
appear  that  the  judgment  in  the  cause  in  which  he  is  called  to 
testify  can  be  used  in  evidence,  for  or  against  him,  in  a  subsequent 
case  in  which  he  is  a  party.  If  such  judgment  can  be  so  used, 
the  witness  is  interested  and  his  wife  cannot  testify.  Griffin  v. 
Braum,  2  Pick.  808;  1  Greenl.  Ev.  (Bedfield's  Ed.)  s.  889; 
Williams  v.  Johnson^  1  Stra.  604. 

In  the  case  at  bar  the  defendant  stands  upon  the  title  derived 
from  Barke  under  his  warranty  deed.  If  the  plaintiff  in  this  case 
recovers,  his  judgment  will  be  proper  evidence  in  a  suit  by  the 
defendant  against  Burke  upon  his  covenant  of  warranty,  to  prove 
an  eviction.  Rawle  Covenants  (4  ed.),  217,  et  seq.;  Pitkin  v. 
Leavittj  18  Yt.  885 ;  Mrs.  Burke  was  therefore  rightly  excluded. 

The  judgment  is  affirmed. 
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TOWN  OP  LONDONDERRY  v.  ALTHINE  J.  BABBITT. 
Certiorari.    Imane  Stuband. 

1.  OerHorwri  ig  the  proper  remedy  to  correct  any  error  of  the  County  Court  in  pro 

oeeding»  onder  sectionB  2886,  2886,  2887,  of  the  Revlfed  Iawb,  whereby  a  town, 
in  which  an  insane  hnshand  has  a  settlement,  is  compelled  to  support  such  hus- 
band, if  the  annual  income  of  his  estate  is  not  sufficient  to  support  himself, 
ftoiily,  &c 

2.  This  statute  is  no  part  of  the  pauper  law.    The  question  is  not  whether  the  hus- 

band is  a  pauper  and  could  be  removed  ;  but  whether  his  estate  is  of  such  a 
limited  amount  that  the  town  is  compelled  to  support  him  in  the  asylum. 

Petition  for  a  writ  of  certiorari.  Mrs.  Babbitt  brought  her 
petition  to  the  County  Court,  as  stated  in  the  opinion ;  and  that 
court  Taft,  J.,  presiding,  September  Term,  1881,  found  and  or- 
dered as  follows :  That  the  said  Samuel  Babbitt,  husband  of  the 
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petitioner,  was  an  insane  person,  and  should  be  confined  in  the 
asylam  ;  that  his  last  legal  settlement  was  and  is  in  the  town  of 
Londonderry ;  that  the  annual  income  of  his  estate,  with  the  earn- 
ings of  his  wife  and  minor  children,  is  not  sufficient  for  the  sup- 
port of  his  said  wife  and  minor  children.  The  court  ordered  the 
town  of  Londonderry  to  support  the  said  Samuel  Babbitt  at  the 
insane  asylum,  from  the  commencement  of  the  term  of  court, — 
in  which  the  petition  was  heard, — until  he  was  legally  discharged, 
or  further  order  of  the  court.  The  court  also  found  the  following 
facts : 

Samuel  Babbitt,  being  sane  in  mind,  remored,  with  his  family 
and  effects,  from  Londonderry,  where  he  had  acquired  a  settle- 
ment, to  Winhall,  on  or  about  May  14, 1874,  where  he  took  pos- 
session of,  and  has  ever  since,  up  to  March  25, 1881,  lived  on  a 
farm,  which  had  been  taken  in  exchange  for  a  farm  in  London- 
derry. The  legal  title  to  the  Londonderry  farm  stood  in  the 
name  of  said  Samuel.  It  was  encumbered  to  the  amount  of  f  1200 
or  more,  to  Wm.  Harris  &  Son.  Harris  A  Son,  pursuant  to  an 
arrangement  between  them  and  Babbitt  and  wife,  took  the  Lon- 
donderry farm,  and  conveyed  the  Winhall  farm  to  the  petitioner, 
Althine  J.  Babbitt.  The  Winhall  farm  was  worth  from  $400  to 
$600.  Samuel  Babbitt,  from  the  time  he  moved  to  Winhall,  was 
subject  to  epileptic  fits,  which  increased  in  frequency  until  his 
removal  to  the  asylum.  He  was  able  to  labor  quite  a  portion  of 
the  time,  and  managed  and  carried  on  the  business  of  the  farm, 
when  able  to  do  so.  During  the  winter  of  1880  and  1881,  his 
fits  and  insanity  increased  so  that  he  became  dangerous,  and  inca- 
pable of  taking  care  of  himself.  He  made  violent  attacks  upon 
his  wife  and  children.  In  this  condition  of  things,  Mrs.  Babbitt 
applied  to  the  authorities  of  Winhall  for  help  and  protection. 
They  took  the  matter  in  charge,  and  after  due  proceedings  had 
and  taken,  said  Samuel  Babbitt  was  committed  to  the  Vermont 
Asylum,  on  the  26th  day  of  March,  1881,  where  he  has  since  re- 
mained, and  where  it  is  necessary  he  should  remain.  The  trustees 
of  the  Vermont  Asylum  required  security  for  the  support  of  the 
said  Samuel  Babbitt  while  therein.  Since  said  Babbitt's  confine- 
ment in  the  asylum,  the  town  of  Winhall  has  paid  the  expenses 
of  his  support.  The  petitioner  had  no  means  of  paying.  She 
instituted  this  proceeding  at  the  request  of  the  selectmen  and 
overseer  of  the  poor  of  Winhall. 

Samuel  Babbitt  was  never  listed  in  Winhall  for  anything  except 
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his  poll.    The  petitioner  had  for  five  consecutiye  jears  a  grand 
list  of  $3.75. 

Upon  the  foregoing  facts  the  court  made  the  order  referred  to, 
to  which  the  defendant  excepted.  The  petitioner  requested  the 
court  to  order  the  town  of  Londonderry  to  support  said  Babbitt 
in  the  asylum  from  the  date  of  his  commitment.  The  court  de- 
clined to  extend  the  order  for  his  support  back  of  the  first  day  of 
this  term,  not  in  the  exercise  of  its  discretion,  but  for  want  of 
legal  power  and  jurisdiction  so  to  do,  holding  as  matter  of  law 
that  the  petitioner  had  no  right  to  such  an  order^  to  which  the 
petitioner  excepted. 

'    J.  L.  Martin,  for  the  petitioner. 

J.  0.  Martin  and  J.  (7.  JSUiy,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  This  is  a  petition  for  a  writ  of  certiorari  to  bring 
up  the  record  of  the  proceedings  of  the  County  Court  upon  the 
application  of  Mrs.  Babbitt  for  an  order  charging  this  petitioner 
with  the  support  of  her  insane  husband  at  the  Vermont  Asylum 
for  the  insane,  and  upon  the  production  of  such  record  to  set 
aside  the  orders  of  the  County  Court,  made  in  the  premises,  for 
errors  claimed  therein. 

The  application  of  Mrs.  Babbitt  to  the  County  Court  for  relief, 
was  based  upon  No.  68  of  the  Acts  of  the  Legislature  of  1874, 
substantially  re-enacted  in  sections  2885,  2886  and  2887  of  the 
Revised  Laws.  The  proceedings  under  said  sections  are  not  com- 
mon-law proceedings,  and  hence  certiorari  is  the  proper  remedy 
to  correct  errors  therein.  It  is  not  the  practice  of  this  court  to 
issue  the  writ  of  certiorari  in  this  class  of  cases  in  the  first  in- 
stance, but  the  court  looks  into  the  merits  of  the  petition,  and  if 
error  in  the  proceedings  of  the  County  Court  is  apparent,  and 
such  error  is  of  a  character  that  demands  correction,  the  court 
will  then  order  the  writ  to  issue,  and  thereupon  quash  the  pro- 
ceedings. Counsel  on  both  sides  have  argued  the  case  under  a 
misconception  of  the  tenor  and  purpose  of  the  statute  upon  which 
the  original  application  of  Mrs.  Babbitt  was  based.    This  statute 
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is  DO  part  of  the  paaper  law  of  the  State,  and  the  cases  cited 
touching  the  removability  of  paupers  from  one  town  to  another, 
are  not  in  point. 

It  is  competent  for  the  Legislature  to  provide  for  the  support 
of  this  class  of  unfortunate  persons  in  such  manner  as  in  its  wis- 
dom it  may  determine.  It  has  determined  that  the  town  in  which 
the  insane  person,  whose  estate  is  of  the  limited  amount,  has  his 
legal  settlement,  shall  sustain  the  burden  of  his  support  at  the 
asylum.  It  is  wholly  unimportant  whether  the  insane  person 
could,  under  the  pauper  laws,  be  removed  to  the  place  of  his  set- 
tlement. Indeed,  only  paupers  chargeable,  or  likely  to  become 
so,  are  subjects  of  removal.  In  this  case  the  insane  person  was 
not  a  pauper,  but  a  person,  with  a  limited  estate,  who  in  time 
might  become  a  pauper,  if  his  continued  support  at  the  asylum 
were  charged  upon  his  estate. 

The  statute  is  beneficial  to  the  town  of  legal  settlement,  as  it 
vests  in  such  town  the  income  of  the  insane  person's  estate,  above 
the  support  of  the  wife  and  children,  and  enables  the  town  to  pre- 
serve the  property  and  prevent  the  family  from  becoming  paupers. 

The  County  Court  found  all  the  facts  essential  to  bring  this 
insane  person  within  the  statute,  and  we  discover  no  error  in  the 
orders  made  thereon. 

The  writ  is  refused,  and  the  petition  dismissed  with  costs. 


FEBRUARY' TERM,  1882.  459 

JohDflon  V.  Perry. 

MOSES  JOHNSON  v.  MILTON  F.  PERRY. 
A$»ault.      Deposition. 

1.  A  deposition  taken  on  a  day  other  than  that  named  in  the  citation,  unless  it  shows 

a  legal  continuance,  is  not  admissible.  Nothing  is  presumed;  the  deposition 
must  show  that  the  statute  has  been  complied  with. 

2.  When  a  deposition  is  taken  in  another  State,  and  it  does  not  purport  to  have  been 

taken  according  to  the  laws  of  such  State,  it  will  not  be  presumed  to  have  been 
BO  taken;  but  such  laws  are  facts  to  be  determined  by  the  County  Court  from 
its  own  knowledge  or  from  proper  evidence. 

3.  The  plaintiff  peaceably  entered  the  defendant's  mill  yard,  and  loaded  some  slab- 

wood  on  his  sled.  The  wood,  on  the  defendant's  testimony,  was  in  the  actual 
possession  of  the  plaintiff.  In  an  action  of  trespass  for  an  assault  committed 
upon  the  plaintiff  by  the  defendant  while  attempting  to  throw  the  wood  off, 
it  was  held  error  for  the  court  te  submit  the  question  of  possession  to  the 
jury. 

4.  Having  possession  of  the  wood,  the  plaintiff  could  maintain  the  possession,  if  it 

was  not  through  his  fault  that  it  was  in  the  defendant's  mill  yard;  and  the  pre- 
sumption is  that  it  was  not  through  his  fault. 

Tbespass,  for  an  assault  and  battery.  Plea,  general  issne  and 
notice.  Trial,  March  Term,  1881,  Tapt,  J.,  presiding.  Verdict 
and  judgment  for  the  defendant. 

The  plaintiff  claimed,  and  his  testimony  tended  to  show,  that 
in  March,  1879,  he  had  a  quantity  of  slab-wood  in  the  mill  yard 
of  the  defendant ;  that  he  went  and  loaded  a  part  of  a  load,  when 
the  defendant  told  him  he  might  have  that  load,  but  if  he  took  any 
more  he  should  charge  him  *fifty  cents  a  load  for  it ;  that  he  told 
the  defendant  he  should  not  pay  for  his  own  wood,  and  there- 
upon the  defendant  told  him  he  should  not  allow  him  to  take  what 
he  then  had  loaded  upon  his  sled,  and  thereupon  the  defendant 
assaulted  him. 

The  defendant  claimed,  and  his  testimony  tended  to  show,  that 
the  plaintiff  had  drawn  away  all  the  wood  that  belonged  to  him, 
and  that  the  wood  in  controversy  belonged  to  him,  defendant ; 
that  he  so  informed  the  plaintiff  on  the  day  before  the  alleged 
trespass,  and  again  on  the  day  of  said  trespass ;  that  when  he 
saw  plaintiff  putting  on  the  load  in  controversy,  he  told  him  if  he 
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would  go  away  and  have  no  trouble  about  it,  he  might  have  that 
load,  but  if  he  took  any  more  he  .should  charge  him  fifty  cents 
a  load  for  it ;  that  plaintifif  told  him  he  should  take  it  if  he  found 
any  sawed,  whereupon  the  plaintiff  forbade  his  taking  any  more, 
and  told  him,  as  he  had  said  so  much  about  it,  he  could  not  have 
the  wood  then  on  his  sled,  and  commenced  throwing  it  off;  that 
the  plaintiff  then  assaulted  him ;  and  that  then  the  defendant 
seized  the  plaintiff  and  threw  him  to  the  ground,  acting  in  neces- 
sary self-defence,  using  no  excess  of  force,  and  doing  no  unneces- 
sary injury. 
The  charge  of  the  court  is  stated  in  the  opinion. 

H.  F.  WolcoUy  for  the  plaintiff. 

The  plaintiff's  request  should  have  been  complied  with.  YaU 
V.  Seeletfy  15  Vt.  221 ;  Hodgeden  v.  Hubhard,  18  Vt.  504. 

In  the  case  of  Tale  v.  Seeley^  the  defendant  had  the  right  to 
go  on  the  land  of  plaintiff  to  get  his  poles,  so  plaintiff  might 
go  to  the  mill  and  get  his  slab-wood  which  was  sawed  there. 
The  case  of  Sodgeden  v.  Bvhhard  is  a  much  stronger  case  than 
this. 

It  should  be  borne  in  mind  that  the  State  is  not  a  party  to  this 
action  ;  but  it  is  between  the  plaintiff,  peaceably  and  rightfully 
seeking  to  get  his  property,  and  the  defendant  wrongfully  detain- 
ing it  from  him.  The  right  to  the  possession  of  one^s  own  prop- 
erty is  certainly  greater  than  any  assumed  right  in  another  to 
deprive  him  of  it.  The  defendant  doing  a  wrong,  inviting,  court- 
ing and  causing  a  breach  of  the  peace,  ought  not  to  be  permitted 
to  set  up  his  own  wrong  in  his  defence.  We  say  that  as  between 
these  two  parties,  the  defendant  was  the  aggressor,  and  is  liable 
for  his  acts.  It  is  true  the  court  in  Dunlin  v.  Cowdry^  28  Yt. 
631,  criticises  the  application  of  the  law  to  the  facts  in  the  cases 
before  mentioned,  but  that  case  arose  under  a  special  statute,  and 
is  not  an  authority  here. 

E.  L.  Watermariy  for  the  defendant. 

The  court  properly  refused  to  charge  as  requested,  and  in  the 
charge  as  excepted  to,  stated  the  law  on  that  subject  very  accu- 
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rately.  It  was  the  same  in  substance  as  the  law  was  stated  by 
Lord  Kenton,  in  King  t.  Wihon,  8  Term,  358,  that  ^^  no  one 
shall  with  force  and  violence  assert  his  own  title."  The  same 
doctrine  is  forcibly  stated  by  Judge*  Redfield,  in  Duitin  v.  CatD- 
drjfj  23  Vt.  631 ;  ^'  He  who  is  out  of  possession  cannot  lawfully 
fight  himself  into  even  a  legal  possession." 

In  Lampson  v.  Henry,  11  Pick.  379,  the  court  ^y  that  the  law 
does  not  allow  any  one  to  break  the  peace  and  forcibly  redress 
his  private  wrongs.  He  may  make  use  of  force  to  defend  his 
lawful  possession,  but  being  disposessed  he  has  no  right  to  re- 
cover possession  by  force  and  by  a  breach  of  the  peace.  This 
principle  applies  to  the  possession  and  dispossession  of  personal 
property.    See  Syatt  v.  Woody  3  Johns.  239. 

Whenever  force  is  used  to  gain  possession  of  a  thing,  the  force 
may  be  opposed  with  force,  without  more  ado,  although  the  per- 
son using  the  force  has  a  right  to  the  possession  he  seeks  to 
acquire.     Green  v.  Qoddard^  2  Salk.  641 ;  Ham.  N.  P.  144. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  I.  On  the  facts  found  by  the  County  Court,  the  dep- 
osition of  F.  X.  Massey  was  properly  excluded.  Having  been 
taken  on  a  day  other  than  the  day  named  in  the  citation,  it  stood 
the  same  as  if  taken  without  notice,  unless  a  legal  continuance  is 
to  be  presumed.  But  no  presumptions  are  made  in  favor  of  the 
regularity  of  the  proceedings  resulting'in  the  taking  of  deposition 
farther  than  what  appears  in  the  caption.  It  is  only  by  force  of 
the  provisions  of  the  statute  that  depositions  are  admissible  in  evi- 
dence, and  then  only  when  taken  in  compliance  with  those  provis- 
ions. It  is  not  contended  that  this  deposition  is  taken  according 
to  the  provisions  of  the  statutes  of  this  State,  as  in  such  a  case 
the  continuance,  if  one  was  had,  should  appear  in  the  caption  ; 
but  it  is  contended  that  inasmuch  as  they  are  to  be  admitted  in 
evidence,  if  taken  according  to  the  laws  of  the  State  in  which  they 
are  taken  (B.  L.  s.  1025),  and  this  deposition  was  taken  in  the 
State  of  Colorado,  it  is  to  be  presumed,  that  the  laws  of  Colorado 
provided  for  a  continuance  of  the  taking  without  that  fact  appear- 
ing in  the  caption.    From  the  statement  in  the  exceptions  it  does 
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not  appear  that  the  deposition  purported  to  be  taken  according  to 
the  laws  of  Colorado ;  and  unless  it  so  appears,  the  laws  of  Col- 
orado, if  differing  from  the  laws  of  this  State,  and  that  the  depo- 
sition is  taken  in  accordance  therewith,  are  facts  to  be  determined 
by  the  County  Court  from  its  own  knowledge  of  such  laws,  or 
from  proper  evidence  thereof.  Dartforth  v.  Reynolds^  1  Vt.  259  ; 
Barron  v.  Fette$,  18  Vt.  385  ;  Smith  v.  Pott&r,  27  Vt.  804. 

II.  The  testimony  of  both  parties  was  to  the  effect  that  the  as- 
sault grew  out  of  the  attempt  of  the  defendant  to  throw  some  slab- 
wood  from  the  plaintiff's  sled.  The  plaintiff's  testimony  tended 
to  show  that  this  slab-wood  belonged  to  him  ;  and  also  that  the 
defendant  made  the  first  assault.  The  testimony  of  the  defendant 
tended  to  show  that  this  slab-wood  was  his  property,  and  that  he 
commenced  to  throw  the  same  from  the  plaintiff's  sled,  where  it 
had  just  been  placed  by  the  plaintiff,  whereupon  the  plaintiff  as- 
saulted the  defendant,  and  that  he  then  acted  in  self-defence. 
The  slab-wood  was  in  the  defendant's  mill-yard,  and  the  plaintiff 
was  there  with  his  team  and  sled  to  draw  it  away.  If  the  wood 
was  the  property  of  the  plaintiff,  it  does  not  appear  how  it  came 
in  the  defendant's  mill-yard,  but  presumably  from  logs  which  he 
had  drawn  to  the  defendant's  miU  to  be  manufactured.  Under 
this  state  of  the  evidence  the  plaintiff  requested  the  court  to 
charge  the  jury  that :  ^'  If  they  find  that  Johnson  owned  the  wood 
he  would  have  the  right  to  go  into  the  mill-yard,  or  mill  premises, 
and  take  it  way  ;  and  if  defendant  resisted  him,  Johnson  would 
have  the  right  to  use  such  force  as  was  necessary  to  take  the 
wood,  and  if  Perry  interfered  with  him  to  prevent  his  taking  the 
wood,  he  became  the  aggressor,  and  liable  for  the  injuries  to 
Johnson  in  so  doing." 

The  court  declined  to  charge  in  accordance  with  this  request ; 
but  told  the  jury  that  if  the  property  was  in  the  possession  of  the 
defendant,  the  plaintiff  would  have  no  right  to  assault  him  for  the 
purpose  of  getting  it,  and  said  :  ^^  So  you  will  first  determine  who 
had  the  actual  possession  of  this  wood  about  which  the  parties 
were  in  controversy.  If  the  defendant  had  it  and  he  first  made 
the  assault,  and  it  was  committed  in  defence  of  his  possession,  and 
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he  used  no  excess  of  force  over  what  was  necessary  to  make  such 
a  defoDce,  then  he  is  not  liable,  and  you  should  return  a  verdict 
for  the  defendant."  To  the  refusal  to  charge  as  requested,  and 
to  the  charge  detailed  the  plaintiff  excepted.  We  think  the  ex- 
ception was  well  taken  and  should  be  sustained.  It  is  to  be  ob- 
serred  that  no  question  is  raised  as  to  the  right  of  the  plaintiff  to 
enter  the  mill-yard  of  the  defendant  with  his  team  ;  nor  did  the 
parties  differ  in  regard  to,  in  whose  possession  that  portion  of  the 
wood  was  over  wljich  the  controversy  and  assault  arose.  The 
plaintiff  had  peaceably  entered  the  mill-yard,  and  had  peaceably 
loaded  the  wood  upon  his  sled,  and  the  assault  grew  out  of  the 
attempt  of  the  defendant  to  throw  this  wood  from  the  sled.  There 
was  no  question  to  be  submitted  to  the  jury  in  regard  to  which  party 
had  the  possession  of  this  wood.  It  was,  on  the  defendant's  testi- 
mony in  the  actual  possession  of  the  plaintiff,  and  peaceably  so. 
If  it  was  his  wood,  he  had  the  right  to  maintain  that  possession 
against  the  defendant  and  every  one  else.  If  the  assault  had 
arisen  over  the  wood,  not  on  the  sled,  claimed  by  both  parties, 
there  might  have  been  a  question  to  be  submitted  as  to  which 
party  had  the  possession.  The  general  doctrine  established  by 
the  decisions  of  this  court  in  regard  to  the  right  of  the  owner  to 
use  force  to  regain  possession  of  personal  property,  seems  to  be, 
that  he  may  use  all  necessary  force  to  regain  such  possession,  if  it 
is  seasonably  exercised,  and  if  he  is  no  wise  in  fault,  for  its  being 
in  the  possession  of  the  other  party.  Hodgeden  v.  Hubbard  et  al.y 
18  Vt.  604 ;  Richardson  v.  Anthony,  12  Vt.  273  ;  Tale  v.  Seeley 
et  aly  15  Vt.  221. 

Although  it  does  not  appear  how  the  wood — if  the  plaintiff's 
property — came  to  be  in  the  defendant's  mill-yard,  yet  on  the  au- 
thority of  Riehardson  v.  Anthony y  it  would  seem,  the  presumption 
would  be,  that  it  was  without  the  plaintiff's  fault  rather  than  the 
reverse.  We  are  aware  that,  by  Judge  Isaac  F.  Rbdfield,  in 
the  opinion  in  IhuHn  v.  Cowdry  et  aLj  28  Vt  681,  the  decision 
in  Sodgeden  v.  Subbard  et  al.  and  Tale  v.  Seeley  etaL,  are  some- 
what criticised,  although  not  overruled.  On  the  doctrine  of  these 
eases  the  plaintiff  was  entitled  to  have  his  request,  complied  with, 
if  the  additional  qualification  be  added,  that  he  was  without  fault 
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for  the  wood  being  in  the  defendant's  mill-yard.  Bat  even  if  the 
doctrine  of  these  cases  should  be  finally  held  to  be  unsound, — and 
we  have  no  occasion  here  for  determining  or  intimating  whether  it 
is  so,  or  not — it  was  clearly  error  for  the  court  to  submit  to  the  jury 
to  determine  which  party  had  possession  of  the  wood  over  which 
the  controversy  and  assault  arose.  If  the  wood  on  the  sled  be- 
longed to  the  plaintiff,  he  clearly  had  the  right  to  maintain  his 
possession  to  it,  when  the  defendant  attempted  to  throw  it  from 
the  sled.  , 

The  judgment  is  reversed,  and  the  cause  remanded. 


GEORGE  P.  STEBBINS  v.  CENTRAL  VERMONT  RAILROAD 

COMPANY. 

Negligence.    Fire  from  Ungine.     Oontributory  Negligence. 

1.  Damage,  oanaed  by  fire  through  the  negligence  of  one  par^,  bat  incraaaed 
through  the  negligence  of  the  party  suffering  the  loss,  may  be  recovered  np  to 
the  time  when  the  contributory  negligence  began  to  affect  the  result;  hence, 
there  was  error  in  the  charge  to  the  jury  when  it  would  be  understood  by  them 
that  if  the  plaintiff  neglected  to  do  what  a  prudent  man  would  have  dona 
when  he  learned  of  the  fire,  it  defeated  his  right  of  recovery  for  the  previona 
as  well  as  subsequent  damages. 

Action  on  the  case,  in  which  the  plaintiff  claimed  to  recover 
damages  for  an  injury  to  his  timber  lands  in  Vernon,  by  reason 
of  a  fire  claimed  to  have  been  communicated  by  the  defendant's 
engine.  Flea,  the  general  issue.  Trial  by  jury,  September  Term, 
1881,  Taft,  J.,  presiding;  and  verdict  for  the  defendant. 

The  fire,  from  which  the  plaintiff  claimed  to  have  suffered,  as 
his  evidence  tended  to  show,  was  started  on  lands  inside  the  de- 
fendant's fences,  and  from  thence  it  spread  to  the  lands  of  N.  F. 
Bryant ;  from  thence  to  the  lands  of  Lucy  Stebbins ;  and  from 
thence  to  those  of  the  plaintiff.    The  defendant,  against  the  ob- 
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jection  and  exception  of  the  plaintiflf,  was  allowed  to  prove  by 
Addison  Whitehed  and  Benj.  A.  Streoter  as  follows : 

WhiUhed :  Q.  State  what  was  said  to  Mr.  Stebbins,  and  his  reply? 
A.  Some  one  spoke  to  him  and  said  that  there  was  a  fire  down  there 
and  he  better  go  down  and  see  to  it,  and  help  put  it  out,  or  something 
like  that  And  the  repl^  was  he  was  not  goinff  down  there  ;  if  the 
fire  got  on  his  land  the  railroad  company  were  able  to  pay  him.  That 
was  all,  1  believe,  that  was  said  on  that  point 

StreUer :  Q.  What  conversation  did  you  have  in  relation  to  that  fire 
burning  his  land  ?  A.  I  think  I  asked  him  if  he  had  been  down  there. 
I  told  him  it  was  burning  down  near  his  land,  or  on  it  I  don't  know 
whether  I  was  going  out  there  then,  or  coming  in  from  there.  I  can't 
tell  how  that  was.  And  I  told  him  I  should  think  he  would  go  out  there. 
He  said  he  didn't  feel  able  to  go  out  there,  or  something  like  that  And 
he  said  if  it  got  over,  the  company  was  able  to  pay  for  it,  or  something 
to  that  effect 

Q.  Say  anything  about  its  having  burned  over  once  before  ?  A.  I 
think  he  did. 

Q.  What  did  he  say  ?  A.  I  think  he  said  they  burned  it  over  once, 
and  paid  him  for  it,  and  if  they  burned  it  over  again  they  were  able  to 
pay  him  for  it 

Plaintiflf  testified,  in  substance,  that  the  reason  he  made  no 
effort  to  aid  in  checking  the  fire,  was  on  account  of  his  ill-health. 
It  appeared  that  he  was  able  to  ride  about  town  and  attend  to  his 
ordinary  business. 

Plaintiff  requested  the  court  to  charge  the  jury  that  the  evi- 
dence of  Whitehed  and  Streeter  had  no  tendency  to  support  the 
defence,  or  to  charge  the  plaintiff  with  contributory  negligence, 
ID  the  absence  of  evidence  tending  to  show  that  plaintiff  was  in 
fault  in  respect  to  the  origin  of  the  fire,  which  spread  upon  his 
lands.  The  court  declined  to  charge  as  requested ;  but  did,  as 
to  this  feature  of  the  case,  charge  as  follows : 

^^  A  question  has  been  made  by  the  defendant  as  to  the  negli- 
gence of  the  plaintiff  in  contributing  to  the  injury  of  which  he 
complains.  You  have  hoard  the  testimony  upon  this  point,  which, 
if  I  remember  correctly,  is  confined  to  the  testimony  of  witnesses 
as  to  the  declarations  of  the  plaintiff  upon  the  afternoon  of  the 
fire,  or  the  day  of  the  fire,  that  the  defendant  was  able  to  pay ; 
some  remarks  of  that  kind,  which  you  will  recollect ;  and  the 
testimony  of  the  plaintiff  himself  as  to  his  not  attending  the  fire, 
and  not  going,  and  his  state  of  health,  and  his  feeble  ability  at 
that  time,  with  reference  to  attending.  I  believe  that  is  all  the 
testimony  in  the  case  upon  that  point. 

^^  In  reference  to  this  point,  the  court  tell  you  that  if  you  find 
80 
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that  upon  the  occasion  of  the  fire  he  knew,  or  had  good  reason  to 
believe,  that  the  fire  was  burning,  or  would  probably  burn  over 
his  land,  it  was  his  duty  to  make  reasonable  efforts  to  save  and 
protect  his  property,  and  that  if  his  failure  to  do  so,  his  neglect, 
in  this  respect,  contributed  as  one  of  the  causes  of  the  damage  he 
sustained,  he  cannot  recover.  But  it  is  no  bar  to  a  recovery  in 
this  suit,  if,  considering  his  state  of  health,  he  did  all  that  a  pru- 
dent man  could  reasonably  be  expected  to  do  under  the  circum- 
stances as  he  was  situated.  Of  course,  he  should  take  into  con- 
sidemtion,  or  you  would,  in  considering  this  question,  what  he 
ought  to  have  done  upon  an  occasion  of  that  kind,  his  state  of 
health,  whatever  you  find  it  to  have  been  from  his  testimony,  the 
fire,  or  what  he  knew  or  what  he  was  informed  with  reference  to 
it,  the  state  of  the  wind,  and  the  probable  question  as  to  whether 
he  could  have  prevented  any  further  damage  by  going  to  the  fire, 
or  not.  All  these  questions  you  are  to  judge  of  with  reference  to 
this  matter." 

Plaintiff  excepted. 

J.  G.  Eddy,  for  the  plaintiff. 

The  question  as  to  when,  at  what  stage  of  the  fire,  knowledge 
was  first  brought  to  plaintiff,  was  taken  from  the  jury,  and  they 
were  told  that  if  he  knew  the  fire  was  burning  in  other  woods,  if 
at  any  time  during  the  progress  of  the  fire,  knowledge  of  it  was 
brought  to  plaintiff,  and  he  failed  to  do  his  duty  to  protect  his 
property  from  that  time  forward,  and  that  failure  contributed  to 
his  damage,  it  would  be  a  total,  complete  defence  to  the  suit. 

There  is  no  doubt  of  the  general  rule,  that  if  the  plaintiff's 
own  negligence  contributed  to  the  injury,  he  cannot  recover ;  but 
that  rule  must  be  appliecl  in  the  light  of  reason  and  common 
sense,  and  hence  it  has  been  held  tliat  when  the  plaintiff's  contrib- 
utory negligence  does  not  enter  into  the  creation  of  the  cause  of 
action,  but  merely  supervenes  upon  it,  it  is  no  defence,  but  merely 
goes  in  mitigation  of  damages.     WUmot  v.  Harwoody  89  Yt.  447. 

Where  the  plaintiff  by  his  own  fault  aggravates  his  injury  and 
increases  his  damages  thereby,  but  has  not  actually  contributed 
to  the  whole  injury  which  he  has  suffered,  he  is  entitled  to  re- 
cover for  the  injury  to  the  extent  of  the  damage  which  he  suffered 
without  his  fault.    Shearman  &  Bedfield  on  Neg.  85,  n.  2];  Sher^ 
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man  v.  The  Fall  River  Iran  Co.j  2  Allen,  524 ;  Hunt  y.  Lotodl 
Gaslight  Co.,  1  Allen,  843. 

J.  L.  Martin  and  Raskins  ^  Goodnawy  for  the  defendant. 

It  is  not  essential  to  this  defence  that  the  plaintiff  should  have 
in  any  degree  been  the  canse  of  the  act  by  which  he  wa&  injured. 
The  question  is  not  whether  the  plaintiff's  negligence  caused  the 
injury,  but,  did  it  contribute  to  the  injury.  Would  the  injury 
have  been  avoided  by  his  exercise  of  ordinary  care  ?  If  so,  he 
cannot  recover.  Shearman  &  Redfield  on  Neg.  sec.  84,  n.  8, 
and  cases  cited. 

Where  the  plaintiff  was  in  a  position  to  have  prevented  damage 
from  the  fire,  and  made  no  effort  to  do  so,  and  therein  was  charge- 
able with  a  want  of  due  diligence  and  care,  he  cannot  recover 
from  the  company  whose  engines  set  the  fire.  Wharton  on  Neg. 
sec.  877 ;  111.  Cm.  R.  R.  Co.  v.  McClelland,  42  111.  855. 

His  acts  need  not  have  become  one  of  the  causes  of  the  dam- 
age. It  is  enough  to  defeat  his  right  of  recovery  if  his  negligent 
acts  concurred  in,  or  contributed  to,  the  injury.  No  question 
was  made  by  either  party  on  trial  in  the  court  below,  that  the 
plaintiff's  negligence  caused  or  contributed  to  any  fractional  part 
of  the  damage.  The  question  there  was  this :  The  plaintiff  being 
faultless  as  to  the  ^'origin  "  of  the  fire,  should  his  subsequent  neg- 
ligence defeat  his  right  of  recovery  ?  Upon  this  question,  the 
court  said  that  if  the  plaintiff's  subsequent  acts  became,  or  con- 
tributed as  one  of  the  causes  of  the  damage,  he  could  not  re- 
cover. 

In  the  use  of  the  words,  ^*  the  damage,"  it  is  not  a  reasonable 
presumption  that  the  court  referred  to  any  fraction,  but  to  the 
whole  damage.  If  it  can  be  presumed  that  the  verdict  turned 
upon  this  point,  the  jury  must  have  found  under  this  instruction 
that  the  plaintiff's  negligence  contributed  as  one  of  the  causes  of 
the  whole  damage. 

It  does  not  appear  that  the  plaintiff  had  suffered  any  injury  at 
the  time  he  received  the  information  about  the  fire  from  White- 
bed  and  Streeter.  The  presumption  is,  that  he  had  not,  for,  if  he 
had,  he  would  have  proven  so  material  a  fact. 


'   I 


468  WINDHAM  COUNTY, 

^ 

Stebbint  v.  R.  R.  Co. 

The  opinion  of  the  court  was  delivered  by 

Veazet,  J.  It  is  not  claimed  by  the  defendant  bnt  that  if  the 
fire  was  burning  on  the  plaintiff's  premises  when  he  first  learned 
of  it,  his  neglect  to  try  and  stop  it  then,  though  constituting  neg- 
ligence contributory  to  the  damages  thereafter  accruing,  would 
prevent  his  recovery  for  the  damages  already  accrued,  to  which 
his  negligence  did  not  contribute,  but  which  resulted  solely  from 
the  defendant's  negligence. 

The  only  point  of  exception  now  insisted  upon  by  the  plaintiff 
is  to  the  charge  of  the  court  to  the  jury.  We  think  the  charge 
would  be  understood  by  the  jury  as  the  plaintiff's  counsel  now 
claims  ;  that  is,  that  if  the  plaintiff  neglected  to  do  what  a  pru- 
dent man  would  have  done  when  he  learned  of  the  fire,  it  defeated 
his  right  of  recovery  for  the  previous  as  well  as  subsequent 
damages. 

The  point  that  the  defendant  makes  is,  that  there  was  no  pre- 
tence at  the  trial  below  that  the  fire  had  reached  the  plaintiff's 
premises  when  he  was  informed  of  it  by  Streeter,  or  that  he  had 
then  suffered  any  damage,  and  insists  that  no  claim  can  fairly  and 
properly  be  made  from  the  bill  of  exceptions  that  there  was  such 
claim. 

The  plaintiff  insists  the  other  way,  and  properly  appeals  to  the 
bill  of  exceptions,  which  is  our  only  guide. 

We  think  the  testimony  of  Streeter  and  the  language  of  the 
court  in  the  charge  shows  that  there  may  have  been  such  claim 
and  that  there  was  some  ground  for  it.  Giving  the  construction  to 
the  bill  of  exceptions  which  we  think  it  demands,  the  charge  of  the 
jK>urt  was  in  conflict  with  the  rule  conceded  \o  be  correct  indepen- 
dent of  statutory  provisions ;  to  the  effect  that!  where  the  consequen- 
ces of  the  defendant's  negligence  have  subsequently  been  aggrava- 
ted by  the  want  of  ordinary  care,  or  by  the  negligence  of  the  plain- 
J;iff,  Uiis  may  go  in  mitigation  of  damages ;  but  it  cannot  defeat  the 
plaintiff's  right  to  recover  for  the  wrongs  for  which  the  defendant  is 
responsible ;  or  in  other  words,  that  negligence  on  the  part  of  the 
plaintiff  tending  merely  to  increase  the  damage  suffered  by  him, 
is  not  a  bar  to  an  action  as  to  the  damage  resulting  from  the  defend- 
ant's negligence  before  the  contribution  by  the  plaintiff.     Wilmot 
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y.  Howard^  89  Yt.  447 ;  Shearman  &  Redfield  on  Negligence, 
section  82,  and  cases  cited  in  notes ;  Wharton  on  Negligence,  sec- 
tion 868  et  $eq.j  and  cases  cited  in  notes. 
Judgment  reversed,  and  new  trial  granted. 


GBESHOM  TAYLOR,  Admr.,  and  Another,  v.  BARNET  S. 

WAIT. 

Official  Sales.     Change  of  Poeeettion. 

The  property  in  qaestion  is  the  proceeds  of  property  bid  off  at  a  sheriff's  sale  by  the 
plaintiff's  intestate  under  an  agreement  by  which  it  was  to  go  back  into  the 
possession  of  the  debtor,  he  having  power  to  sell  or  sabstitnte  it  for  other  prop- 
erty. It  was  sold  on  an  ezecntion  in  favor  of  another  party;  the  tnuisaction 
was  in  good  faith,  and  not  to  defnnd  creditors.  Held,  that  the  contract  was 
valid;  that  it  was  a  legitimate  way  of  assisting  an  nnfortunate  debtor. 

Tbespabs,  with  a  count  in  trover,  for  four  horses  and  a  quan- 
tity of  lumber  and  chair  stock.  Pleas,  general  issue,  and  justifi- 
cation under  process.  Trial  by  jury,  September  Term,  1881, 
Taft,  J.,  presiding.     Verdict  directed  for  the  defendant. 

This  case  has  been  before  the  court  at  another  term,  and  the 
facts  are  reported  in  the  52d  Yt.  544. 

H.  L.  Waterman^  for  the  plaintiff. 

Martin  A  Eddy^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

BowELL,  J.  The  proceedings  in  favor  of  the  bank  appear  to 
have  been  in  invitum^  and  for  the  honest  purpose  of  enforcing  pay- 
ment of  Graham's  indebtedness  to  it.  The  law  was  invoked,  and 
its  process  used,  in  the  ordinary  way  for  the  collection  of  a  debt. 
The  bank  was  no  party  to  the  agreement  between  Graham  and 
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the  Taylors,  nor  does  it  appear  that  it  was  even  cognizant  of  it. 
The  property  was  sold  on  the  bank  execution  absolutely,  for  the 
purpose  of  obtaining  payment  and  not  for  the  purpose  of  obtain- 
ing security.  The  case  is  unlike  Web%ter  v.  Denuon^  25  Vt.  498. 
There  the  process  of  the  law  was  used  for  the  purpose  of  obtain- 
ing, not  payment,  but  security  to  the  judgment  creditor,  who  was 
the  purchaser  at  the  sheriff's  sale. 

By  the  agreement  between  Graham  and  the  Tayiors,  the  prop- 
erty that  the  latter  should  bid  off,  and  all  the  property  substituted 
for  it,  was  to  remain  theirs  till  Graham  should  pay  the  amount  of 
their  bids  and  his  indebtedness  and  liability  to  them,  and  then  to 
become  his.  This  appears  to  have  been  an  honest  transaction, 
not  entered  into  for  the  purpose  of  defrauding  creditors,  but  to 
enable  Graham  to  continue  his  business,  that  he  might  ultimately 
acquire  the  means  of  paying  his  debts. 

But  it  is  claimed  that  the  case  now  differs  from  what  it  was 
when  before  this  court  on  a  former  occasion,  as  reported  in  52  Yt. 
544,  in  that  at  the  last  trial  it  was  conceded  that  Graham  retained 
an  equitable  interest  in  the  property.  But  what  was  that  inter- 
est ?  If  it  was  nothing  more  than  what  the  agreement  between 
him  and  the  Taylors  would  seem  to  indicate,  namely,  the  right  on 
his  part  of  re-acquiring  title  to  the  property  on  performance  of 
the  conditions  stipulated,  the  title  of  the  Taylors  would  not  there- 
by be  defeated. 

We  cannot  see  that  the  case  is  materially  different  from  what  it 
was  before ;  and  we  regard  the  agreement  between  Graham  and 
the  Taylors  as  legitimate,  and  a  proper  means  of  assisting  an 
honest  but  unfortunate  debtor  to  extricate  himself  from  the  stress 
of  financial  embarrassment.  It  amounts  to  no  more  than  a  condi- 
tional sale  to  Graham,  the  title  not  vesting  in  him  till  the  condition 
is  performed. 

Judgment  reversed,  and  cause  remanded. 
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PRESCOTT  8.  EAMES,  Admr.  OF  HANNAH  H.  DUNKLEE,  v. 
TOWN  OP  BRATTLEBORO. 

Injury  on  Highway.      Action  Survives.      Notice.     Bereft  of 
Itea$on.    Damage.    Evidence.    Exception. 

1.  The  wordu,  "penon  injured/ '  lued  in  the  proviBO  to  the  statute  requiring  notice 

to  be  given  to  the  s^ectmen  in  case  of  injury  on  the  highway,  refer  to  the  per- 
son injured  in  the  accident,  and  not  to  the  person  injured  pecuniarily. 

2.  The  cause  of  action  for  injuries  received  through  a  defect  in  the  highway,  surviyed, 

under  the  provisions  of  the  statute,  R.  L.  bs.  2138-^. 

3.  The  charge  to  the  jury  as  to  damages  sustained. 

4.  A  witness  denied  on  cross-examination  stating  certain  things  to  persons  named, 

which  the  defendant  offered  to  show  by  those  persons  he  had  said  to  them  ; 
but  it  did  not  appear  except  by  inference  that  he  testified  differently  from  what 
it  was  offered  to  show  he  had  said  out  of  court ;  or  that  he  testified  at  all  on 
those  points.  The  exceptions,  therefore,  do  not  show  error,— and  the  court  will 
not  infer  it,— in  excluding  the  impeaching  evidence. 
0.  Acts  of  1874,  No.  61,  notice  of  damage  on  highway  ;  R.  L.  bs.  213a-9-«ction  sur- 
vives—construed. 

Action  on  the  case  brought  by  the  plaintiff  as  administrator  of 
Hannah  H.  Dunklee,  deceased,  in  which  he  sought  to  recoTer  for 
the  benefit  of  the  two  minor  daughters,  next  of  kin,  of  the  de- 
ceased, damages  claimed  to  have  been  sustained  by  them,  by  rea- 
son of  an  accident  which  resulted  in  the  death  of  the  said  Hannah 
H.  Plea,  not  guilty.  Trial  by  jury  March  Term,  1881,  Taft,  J., 
presiding.  Verdict  for  the  plaintiff  to  recover  $1633.88.  It  was 
agreed  that  the  plaintiff  was  the  legal  administrator ;  that  the 
accident  occurred  to  the  said  intestate  on  the  4th  day  of  June, 
1879  ;  that  she  died  in  about  one-half  hour  thereafter,  leaving  a 
husband  named  Scott  Dunklee,  and  two  minor  children,  aged  nine 
and  two  years  respectively,  surviving  her  ;  that  the  highway  on 
which  the  accident  happened  was  a  public  highway,  which  the 
defendant  town  was  bound  to  maintain  and  keep  in  repair ;  and 
that  no  notice  of  the  happening  of  the  accident  was  ever  given  to 
the  selectmen,  as  is  provided  by  the  act  of  1874,  No.  51. 

The  defendant  moved  the  court  to  dismiss  the  suit,  for  want  of 
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any  such  notice  ;  and  because  said  action  could  not  be  maintained 
under  the  statute. 

The  court  overruled  said  motion  to  dismiss,  to  which  the  de- 
fendant excepted. 

Scott  Dunklee,  who  was  produced  by  the  plaintiff  as  a  witness, 
testified  upon  cross-examination  that  he  had  not  told  certain  per- 
sons— who  were  named,  together  with  time  and  place, — ^that  the 
accident  was  not  caused  by  any  insufiSciency  or  want  of  repair  of 
the  highway ;  and  that  in  conversation  which  he  had  with  the 
selectmen  of  defendant  town,  that  he  had  not  said  to  them  that  he 
did  not  claim  any  damages,  and  only  asked  something  by  way  of 
a  donation  for  the  children. 

The  defendant  offered  to  show  that  said  Dunklee  had  made  the 
admissions  and  statements  as  above  stated,  to  the  persons  concern- 
ing whom  he  had  been  specially  interrogated.  To  this  evidence 
the  plaintiff  objected,  and  it  was  excluded  by  the  court,  to  which 
the  defendant  excepted. 

The  court  charged  the  jury  as  to  damage : 

*'  The  statute  provides  that  you  may  give  such  damages  to  these 
parties  as  you  may  deem  just  with  reference  to  the  pecuniary 
injury  resulting  from  such  death  to  the  next  of  kin,  to  these  two 
children.  And  the  court  tell  you  that  in  this  matter  there  is  a 
duty  resting  by  law,  under  certain  circumstances,  upon  a  mother 
to  support  her  children  ;  but  independent  of  the  statute  upon  that 
subject,  with  reference  to  the  support  of  the  mother  which  the  law 
requires  under  certain  circumstances,  where  she  is  of  sufficient 
ability  to  relieve  the  town  from  the  support  of  the  children,  the 
couit  tell  you  that  this  action  can  be  maintained  independent  of 
that  fact,  and  independent  of  the  fact  whether  the  children  were 
dependent  upon  her  for  their  material  support,  and  independent 
of  the  fact  whether  she  was  under  any  legal  obligation  to  support 
them  or  not.  If  there  was  a  reasonable  expectation  that  these 
children  would  derive  an  advantage  from  the  continuance  of  their 
mother^B  life,  capable  of  being  estimated  and  appreciated  in  a 
pecuniary  sense,  whether  she  was  bound  to  render  any  assistance 
in  a  legal  point  of  view  or  not."     .... 

[''  Now  these  next  kin,  for  whose  benefit  this  action  was  brought, 
are  two  girls  of  tender  age,  one,  at  the  time,  being  about  two  and 
the  other  about  nine  years  of  age ;  and  of  such  an  age  as  all 
children,  and  like  all  children  at  that  age,  need  the  care  and  nur- 
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tare  of  a  mother ;  and  you  as  well  as  any  one  know  how  valuable 
such  care  is  to  young  children."] 

E,  W  Stoddard  and  JE[(i$kin8  ^  Q-oodnaWy  for  the  defendant 

It  will  be  conceded  that  the  action  cannot  be  maintained  at 
common  law.  Bat  the  statute  applies  only  when  **  special  dam- 
age shall  happen  to  any  per%an^  his  Uam^  carriagej^  Ac. 

This  statute  conferred  a  right  of  action  for  certain  specified  in 
iuries,  and  described  them  in  plain  and  unmistakable  terms,  viz. : 
**  Special  damage  to  any  persou,"  or  bodily  injuries,'  also  injuries 
to  hu  team,  carriage,  or  other  special  property  owned  by,  or  in 
the  possession  of,  the  person  at  the  time  of  the  accident  or  injury. 
The  plaintiff  does  not  seek  to  recoTcr  damages  for  injuries  which 
this  statute  specified  and  described.  He  claims  damages,  arising 
from  the  advantages  to  be  derived  from  the  continuance  of  a  life, 
and  includes  therein  the  care,  education  and  training  which  a 
mother  might  have  bestowed  upon  her  minor  children,  and  also 
whatever  increased  portion  of  her  estate  they  might  have  received, 
had  her  life  been  continued.  We  confidently  insist  that  the  lan- 
guage of  this  statute  cannot  be  tortured  into  giving  a  right  of 
action  for  the  kind  of  damages  claimed  by  the  plaintiff  adminis- 
trator in  this  cause.  Baxter  v.  Winoo%ki  TSimpike  Co.^  22  Yt. 
114 ;  State  v.  Burlington,  86  Vt.  621. 

The  act  of  1849  was  never  intended  to  apply  to  towns,  and  we 
can  find  no  authorities  which  conflict  with  the  construction  claimed. 
No  new  cause  of  action  was  created  by  this  act.  The  oi;iginal 
cause  of  action  was  simply  continued  and  made  to  survive.  The 
new  principle  for  the  assessment  of  damages  in  such  cases  does 
not  enlarge  the  act.  It  will  hardly  be  claimed  by  plaintiff's  coun- 
sel that  B.  L.  s.  2139  grants  any  cause  of  action  ;  it  simply  points 
out  the  class  of  damages  which  may  be  recovered  in  actions  which 
survive  under  the  preceding  section.  State  v.  Burlington; 
Sedgw.  Lead.  Gas.  Dam. 

There  was  error  in  the  charge  of  the  court  as  to  damages. 
Sedgw.  Lead.  Cas.  Dam.  799. 

The  evidence  excluded  should  have  been  admitted  as  affecting 
the  credibility  of  the  witness.      We  do  not  claim  that  it  tended 
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to  establish  any  fact,  bat  it  was  important  testimony  as  bearing 
upon  the  character  and  credibility  of  the  witness,  upon  whose 
evidence  alone,  connected  with  the  circumstances  in  the  case,  the 
lury  were  to  determine  the  main  issue. 

Martin  f  Eddy^  for  the  plaintiflf. 

No  notice  was  required.  Q-onyeau  v.  Milton^  48  Vt.  172  ; 
Wheeloek  v.  Hardwiek^  48  Yt.  19.  That  the  action  survives  and 
may  be  prosecuted  in  the  name  of  Mrs.  D's  administrator,  her 
personal  representative,  seems  entirely  clear.  These  statutes 
were  made  for  just  such  cases  as  this.  This  case  comes  entirely 
within  their  provisions.  It  cannot  reasonably  be  claimed  that 
these  statutes  apply  only  in  case  of  death  of  the  husband,  leaving 
a  widow  and  children.  Section  15  is  general  in  its  terms,  and 
applies,  we  think,  to  any  case  where  death  is  caused  by  the  wrong- 
ful act  of  neglect  or  default  of  any  person  ;  section  16  provides 
in  whose  interest  the  suit  shall  be  brought — the  widow  and  next 
of  kin,  if  there  be  such  persons  surviving  the  deceased ;  and  sec- 
tion 17  how  or  what  may  be  taken  into  consideration  in  estimating 
the  damages.  By  the  common  law  it  is  the  duty  of  parents  to 
support  their  minor  children.  Nothing  is  so  essential  to  the  child 
as  the  loving,  watchful  care  of  a  mother.  Beeves'  Dom.  Bel. 
283 ;  2  Kent  Com.  189 ;  Schouler's  Dom.  Bel.  325.  Nothing 
is  so  valuable  as  the  training  and  education  which  every  mother 
can  and  does  bestow  upon  her  offspring. 

The  testimony  by  which  defendant  offered  to  contradict  Scott 
Dunklee's  testimony,  given  on  cross*ezamination,  that  he  had  not 
told  certain  persons  that  the  accident  was  not  caused  by  any  in- 
sufficiency or  want  of  repair  of  the  highway ;  that  he  had  not  said 
to  the  selectmen  of  defendant  town  that  he  did  not  claim  any 
damages,  and  only  asked  something  by  way  of  a  donation  for  the 
children,  was  clearly  inadmissible.     1  Green.  Ev.  52, 148, 149. 

The  opinion  of  the  court  was  delivered  by 

Yeazbt,  J.  I.  No  question  is  made  but  that  the  person  in- 
jured was  ^^  bereft  of  her  reason."  She  died  within  half  an  hour 
of  the  injury.    The  defendant  claims  that  notice  was  required  not- 
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withstanding  the  promo  to  the  notice  act,  which  is  ^^That  nothing  in 
this  section  shall  be  construed  to  apply  to  any  ciue  where  the  per- 
%<m  injured  shall  in  consequence  thereof  be  bereft  of  his  or  her 
reason."  Acts  of  1874,  No.  51.  We  think  there  is  no  room  for 
doubt  that  no  notice  was  required  in  this  case.  The  language  is 
plain,  and  the  effect  of  it  unmistakable.  The  **  person  injured/' 
as  used  in  the  pr<nn»o^  refers  to  the  person  injured  in  the  accident, 
not  to  the  person  injured  pecuniarily,  as  a  result  of  the  accident. 

II.  The  person  killed  was  a  married  woman,  and  the  recovery 
is  sought  for  the  benefit  of  the  two  minor  daughters,  the  next  of 
kin,  of  the  deceased.  The  cause  of  action  survived,  if  at  all, 
under  the  provisions  of  sections  2188-9,  B.  L.  It  is  claimed  that 
those  sections  apply  only  to  cases  whore  an  action  would  have 
been  maintainable  at  common  law  had  the  injured  person  survived, 
not  to  a  cause  where  the  remedy  is  created  by  statute,  as  in  case 
of  injury  by  reason  of  a  defective  highway.  The  language  of 
judges  in  reported  cases  may  import  this  idea ;  but  they  were 
cases  where  there  would  have  been  a  common4aw  remedy  had  the 
person  survived  ;  therefore,  in  discussing  the  question  as  to  whether 
the  survivorship  statute  applied  to  the  case  in  hand,  the  language 
used  was  pertinent     They  are  mostly  cases  of  injury  on  railroads. 

Our  statute,  section  2188,  is  as  follows : 

**  When  the  death  of  a  person  is  caused  by  the  wrongful  act, 
neglect,  or  default  of  a  person,  either  natural  or  artificial,  and  the 
act,  neglect,  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages,  in  respect  thereof  the  person  or  corporation  liable  to 
such  action  if  death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person  injured."  .  .  . 

Had  this  woman  survived  her  injuries,  it  is  not  claimed  but  that 
she  could  have  maintained  an  action  and  recovered  damages  if 
her  case  was  made  out  in  other  respects.  Yet  this  is  the  only 
test  for  the  determination  of  the  question  of  survivorship  of  the 
action  after  her  death.  There  is  nothing  in  this  section  pointing 
in  the  least  to  the  idea  that  it  is  to  be  restricted  to  causes  of  ac- 
tion existing  at  common  law  only. 

But  it  is  further  claimed  that  the  statute  in  force,  (now  re- 
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pealed,)  providing  for  a  remedy  against  towns,  restricted  the 
damages  recoverable  tp  such  as  ^^  shall  happen  to  any  person,  his 
team,  carriage,  or  other  property,''  and  that  no  such  damages  are 
sought  or  could  be  recovered  in  this  case,  the  damages  here  sought 
being  those  provided  in  section  2189,  B.  L.,  ^*  Such  damages  as 
are  just,  with  reference  to  the  pecuniary  injury  resulting  from 
such  death  to  the  wife  and  next  of  kin."  Precisely  the  same 
objection  could  be  made  if  the  injured  person's  remedy,  had  she 
survived,  been  a  common-law  instead  of  a  statute  remedy.  The 
damages  would  have  been  for  her  personal  injury  only,  in  a  suit 
in  her  own  behalf.  Section  2189  changes  the  kind  of  damages 
recoverable  in  the  case  of  a  common-law  remedy  as  much  as  it 
changes  the  damages  specified  in  the  highway  statute.  The  effect 
of  the  highway  statute  was  to  make  towns  liable  for  negligence  as 
to  highways  and  in  respect  to  travellers  the  same  as  other  corpo- 
rations and  individuals  were  liable  for  negligence  at  the  common 
law.  Towns  having  been  brought  into  this  line,  we  think  they 
became  subject  to  the  provisions  of  the  survivorship  statutes  the 
same  as  though  they  had  been  in  it  by  force  of  the  common  law. 
The  reasons  are  apparent  why  the  Legislature  should  have  pro- 
vided as  to  the  nature  or  character  of  the  damages,  in  case  the 
injured  person  died,  it  having  provided  that  the  liability  should 
continue. 

The  purpose  of  the  act  now  incorporated  into  sections  21S8-9 
of  the  Revised  Laws,  and  which  was  copied  from  9  and  10  Vict., 
ch.  98,  was  to  prevent  actions  or  causes  of  action  for  personal  in- 
juries dying  with  the  person ;  but  he  being  beyond  the  reach  of 
benefit  it  was  further  provided  that  the  wife  and  next  of  kin 
should  receive  it,  and  logically  from  this  that  the  damages  should 
be  the  pecuniary  loss  yrhich  the  persons,  made  entitled  by  the 
statute,  suffered  in  the  death  of  the  injured  party.  We  think  the 
statutes  involved  should  receive  the  construction  indicated.  Al- 
though the  question  was  not  raised  in  Stllj  Admr.  v.  New  Haven^ 
87  Vt.  501,  we  still  think  the  same  view  must  have  been  taken, 
as  it  is  hardly  conceivable  that  the  question  could  have  been  over- 
looked by  the  exceptionally  able  court  and  counsel  in  that  case. 
We  are  informed  the  same  construction  has  been  given  in  other 
cases  for  injury  on  highways,  not  reported. 
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III.  Exception  was  taken  to  the  charge  to  the  jary  on  the 
question  of  damages.  The  objection  is  now  confined  to  the  words 
in  brackets  in  the  exceptions.  The  conrt  having  correctly  stated 
to  the  jury  the  rules  as  to  damages,  and  fairly  submitted  the  whole 
question  upon  the  CTidence  and  under  the  rules  as  stated,  we  think 
the  clause  now  objected  to  was  not  inappropriate,  and  affords  no 
substantial  ground  of  exception. 

IV .  Exception  was  also  taken  to  the  rejection  of  the  testimony 
ofiered  tending  to  impeach  Scott  Dunklee,  the  husband  of  the 
plaintifTs  intestate,  and  who  was  riding  with  her  at  the  time  of 
the  accident. 

If  the  exceptions  expressly  stated  that  Dunklee  testified  in  his 
direct  examination,  as  the  plaintiff's  witness,  how  i\ie  accident 
happened,  and  described  the  alleged  defects  causing  it,  it  is  plain 
that  some  of  the  rejected  evidence  would  have  been  admissible 
as  affecting  his  credibility  as  a  witness.  It  would  have  been  the 
ordinary  case  of  a  witness  having  told  a  different  story  out  of 
court  from  what  he  had  testified  to  in  court,  on  a  material  point. 
But  they  do  not  so  state.  It  appears  that  Dunklee  denied  when 
asked,  while  under  cross-examination,  that  he  had  said  certain 
things  about  the  accident  and  the  cause  of  it,  to  certain  persons 
named,  which  the  defendant  offered  to  show  by  those  persons  he 
had  said  to  them  ;  but  it  does  not  appear  except  by  inference  that 
he  testified  differently  on  the  same  points  from  what  it  was  offered 
to  show  he  had  said  out  of  court ;  or  that  he  testified  at  all  on 
those  points.  The  inference  is  quite  strong  in  support  of  the  de- 
fendant's theory,  but  counsel  in  their  briefs  exactly  disagree  as  to 
what  the  witness's  direct  examination  was,  and  as  the  exceptions 
stand,  and  with  the  counter  claim  of  counsel  as  to  the  fact,  we 
think  the  inference  is  not  strong  enough  to  overcome  the  rule  re- 
quiring the  excepting  party  to  show  error.  The  palpableness  of 
the  error,  if  it  was  as  the  defendant  claims,  creates  an  inference 
the  other  way.  The  above  rule  relieves  the  necessity  of  a  resort 
to  jessing  between  inferences  in  giving  construction  to  a  bill  of 
exceptions. 

The  above  are  the  only  exceptions  now  insisted  upon. 

Judgment  affirmed. 
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IRA  A,  SNOW  V.  pORATIO  N.  HIX. 
Attorney,    Indemnifying  Officer.    Agent.     Cannderation. 

1.  There  is  no  oonsideration  for  the  prondse  of  an  attorney  to  indemnify  a  sheriff 

who  had  sold  property  on  an  ezecntion,  and  tamed  the  ayails  over  to  the  attor- 
ney or  his  client,  the  execution  creditor. 

2.  The  mle,  that,  if  an  agent  fails  to  bind  his  principal,  he  binds  himself,  does  not 

prevail  when  the  agent  fully  discloses  his  principal,  the  extent  and  limitatlomi 
of  his  aathority,  and  both  he  and  the  other  party,  enter  into  the  oontiact  from 
which  the  agent  is  not  expected  to,  and  does  not,  derive  any  benefit,  under  a 
mutual  miKUik/&  in  regard  to  the  authority  of  the  agent  In  such  a  case  the 
agent  is  not  liable. 

Assumpsit.  Heard  by  the  court,  September  Term,  1881,  Taft, 
J.,  presiding.    Judgment  for  the  defendant. 

The  defendant,  in  March,  1874,  was  and  had  been  for  a  long 
time,  an  attorney  practicing  his  profession.  The  plaintiff  was  a 
sheriff.  It  appeared  that  the  defendant  was  attorney  for  two  par- 
ties— firms ;  that  he  held  their  claims  to  be  secured  against  one 
A.  F.  Chase ;  that  he  made  two  writs,  one  returnable  to  a  justice 
and  the  other  to  the  County  Court,  and  gave  them  to  the  plaintiff 
with  directions  to  serve  them  upon  Chase,  by  attaching,  among 
a  large  number  of  other  things,  a  quantity  of  lumber ;  that  the 
defendant's  clients  directed  him  to  secure  the  claims  by  attach- 
ment ;  that  plaintiff  made  the  attachments  in  accordance  with  the 
directions ;  that  judgment  was  rendered  in  the  justice  suit,  exe- 
cution issued,  the  attached  property  sold  by  the  plaintiff  July  2d, 
1874,  and  the  money  paid  over  to  the  defendant ;  and  that  he 
accounted  to  the  creditor. 

On  the  26th  day  of  August,  1874,  Jacob  Chase,  the  father  of 
said  A.  F.,  brought  a  suit  in  trespass  against  said  Snow  to  recover 
the  value  of  said  lumber,  togethisr  with  the  value  of  numerous 
other  articles  of  personal  property  which  said  Snow  had  taken 
upon  other  writs  of  attachment,  in  favor  of  other  plaintiffs'and 
against  said  A.  F.  some  months  previous  to  March  24th,  1874,  a 
part  of  which  writs  had  been  made  and  placed  in  said  officer's 
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hands  by  said  Hix  as  attorney  for  the  respective  plaintiffs  therein, 
and  a  part  by  other  attorneys.  On  said  26th  day  of  August,  said 
Jacob  caused  his  said  writ  to  be  serred  upon  said  Snow.  That 
until  the  service  of  said  writ  said  Snow  had  no  knowledge  or  in- 
timation that  any  one  except  said  A.  F.  Chase  claimed  any  title 
or  interest  in  or  to  any  of  the  property  specified  in  the  writ  of 
Jacob  Chate  v.  Snow,  and  had  never  asked  any  indemnity  from 
any  one.  Said  officer  lived  in  the.  immediate  vicinity  where  said 
property  was  situated  when  attached,  and  understood  and  believed 
that  it  belonged  to  said  A.  F.  Chase. 

Snow  was  not  at  home  when  said  Jacob's  writ  was  served  upon 
him.  After  his  return  home,  said  Snow  took  his  copy  which  had 
been  served  upon  him  in  said  suit  and  showed  it  to  said  Hix,  which 
was  the  first  knowledge  or  intimation  received  by  Hix  that  any 
one  but  A.  F.  Chase  claimed  any  title  or  interest  to  or  in  said 
property  at  the  time  the  same  was  respectively  attached  or  sold 
as  above  stated.  Hix  told  Snow  when  he  looked  at  said  copy 
that  it  was  all  right,*  to  give  himself  no  uneasiness  about  it,  and 
he  would  help  him  out  of  it  or  see  him  out  of  it. 

Said  Jacob  Chase  finally  recovered  judgment  against  the  plain- 
tiff for  $178.24.    The  other  facts  are  stated  in  the  opinion. 

Martin  ^  Eddy,  for  the  plaintiff. 

Hix  promised  to  indemnify  Snow  against  liability  in  the  suit 
which  Chase  brought  against  him.  Was  that  promise  valid  and 
binding  7  We  see  no  reason  why  it  was  not.  It  was  not  collat- 
eral so  to  come  within  the  statute.    De  Colyer  Prin.  and  Sur.  65. 

The  performance  of  service  at  defendant's  request,  on  faith  of 
his  promise  to  pay,  creates  a  direct  original  indebtedness,  al- 
though services  were  solely  for  the  benefit  of  the  third  person, 
though  the  fact  might  create  a  liability  on  the  part  of  a  third 
person.  Eddy  v.  David9on,  42  Vt-  56  ;  Bagley  v.  Moulton,  42 
Vt.  184. 

An  attorney,  without  special  authority  from  his  client,  may  not 
direct  the  levy  upon  or  taking  of  goods  upon  process,  and  if  he 
does  this,  his  act  is  in  excess  of  his  general  powers  and  cannot 
render  his  client  liable.  Weeks  on  Attorneys-at-Law,  384 ;  WeUh 
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V.  Coehrany  68  N.  Y.  181 ;  Averill  v.  WiHiami,  4  Denio,  295. 
An  agent  is  only  allowed  to  bind  his  principal  by  such  acts  as  are 
necessary,  and  are  usually  done  to  carry  into  effect  the  act  to  be 
performed.     Ghitty  on  Con.  219. 

The  direction  which  Hix  gave,  and  the  promise  of  indemnity 
which  he  made,  were  both  unnecessary  and  unusual.  If  an  agent 
exceeds  his  authority,  he  is  personally  responsible.  Ghitty  on 
Con.  227 ;  Clark  v.  FoiUr,  8  Vt.  98 ;  Boberti  v.  BuUon,  14 
Vt.  186. 

0.  JE.  BuUerfield,  for  the  defendant. 

The  defendant  insists  that  under  the  declaration  in  this  case  the 
plaintiff  is  not  entitled  to  recover,  unless  the  court  should  hold 
that  whenever  an  attorney,  acting  in  behalf  of  his  client,  places 
a  writ  in  the  hands  of  an  officer  with  directions  to  attach  prop- 
erty, the  attorney,  by  such  act,  makes  himself  personally  liable 
to  indemnify  and  save  harmless  the  officer  from  all  costs,  damage 
and  expense  which  he  might  and  should  thefeafter  suffer  in  case 
it  should  turn  out  that  the  property  attached  was  not  owned  by 
the  defendant  in  said  writ.  The  defendant  acted  as  agent  and 
attorney  of  Bradford  &  Co.  and  Cutler  &  Co.,  and  this  fact  was 
well  known  to  the  plaintiff,  at  the  time  he  received  the  writs.  No 
elementary  principle  of  law  is  better  established  than  the  rule 
that  an  agent  under  such  circumstances  is  not  liable.  Paley 
Agency,  289 ;  1  Parsons  on  Con.  51  et  ieq. ;  2  Kent  Com.  804, 
(629) ;  Sargeant  v.  PeUibane,  1  Aik.  855 ;  Wiret  v.  Brigg9^  5 
Vt.  101 ;  Hall  v.  Hvntoon,  17  Vt.  244.  There  was  no  consider- 
ation. Flaggy.  Walker^  Brayt.  24 ;  Hawley  v.  Farrar,  1  Vt.  420  ; 
Batet  V.  Starr,  2  Vt.  586 ;  Barlow  v.  Smith,  4  Vt.  189  ;  Rix  v. 
Adam%,  9  Vt.  288 ;  Harding  v.  Cragie,  8  Vt.  501 ;  Pomeroy  v. 
Slade,  16  Vt.  220 ;  Hurlburt  y,  OhitUnden,  26  Vt.  52 ;  Cole  v. 
ShurtUff,  41  Vt.  81. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  On  the  facts  agreed  upon  by  the  parties^  and  the  ad- 
ditional facts  found  by  the  County  Court,  the  judgment  for  the  de- 
fendant rendered  by  that  court  must  be  affirmed.    It  is  tacitly 
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conceded  by  the  plaintiff's  counsel  that  if  the  defendant  promised 
to  indemnify  the  plaintiff  against  the  claim  and  suit  of  Jacob  Ohase 
for  the  lumber  which  the  plaintiff  had  attached  as  the  property  of 
Abram  F.  Chase,  such  promise  would  be  within  the  operation  of 
the  Statute  of  Frauds,  and  not  enforceable  because  not  in  writing, 
if  it  was  collateral  to  the  liability  of  the  creditors,  on  whose  suits 
the  lumber  was  attached.  Hence,  they  claim  to  hold  the  defend- 
ant on  a  personal  undertaking  to  indemnify  the  plaintiff.  But  no 
such  personal  undertaking  is  found.  .In  the  agreed  case  it  is 
stated  that  the  defendant  understood  that  he  was  speaking  and 
acting  as  the  attorney  of  the  plaintiff  when,  on  being  shown  the 
writ  in  favor  of  Jacob  Chase  against  the  plaintiff,  he  told  the 
plaintiff  ^*  to  give  himself  no  uneasiness  about  it,  and  he  would 
help  him  out  of  it,  or  see  him  out  of  it.''  The  court  have  found 
that,  from  what  was  then  said  by  Hiz,  the  plaintiff  ^*  understood, 
and  had  good  reason  to  understand,  and  was  justified  in  under- 
standing .  .  that  he  would  be  indemnified  and  saved 
harmless  in  the  matter  and  that  Hiz  in  what 

he  did  and  said  in  respect  to  such  matters  was  acting  as  counsel 
for  the  plaintiffs  in  the  suits  "  on  which  the  lumber  had  been  at- 
tached. Hence,  the  plaintiff  did  not  understand,  nor  have  a  right 
to  understand,  that  the  defendant  undertook  personally  to  indem- 
nify him.  It  is  contended  by  the  plaintiff's  counsel  that  the  defend- 
ant, by  reason  of  his  office  of  attorney  for  the  attaching  creditors, 
had  no  authority  to  bind  them,  and  so  bound  himself,  on  the 
plaintiff's  understanding  of  what  Hiz  said  about  indemnifying 
him.  How  far  an  attorney  has  power  to  bind  his  client  to  indem- 
nify the  officer  who  is  making  an  attachment  in  the  client's  favor, 
we  have  no  occasion  to  inquire  or  decide.  If  the  indemnity  was 
thas  given  by  the  attorney,  before,  or  at  the  time,  the  attachment 
was  made,  and  the  client  knowing  thereof  availed  himself  of  the 
attachment,  doubtless  he  would  be  bound  by  the  action  of  his  at- 
torney in  that  behalf.  But  it  is  much  more  questionable  whether 
an  attorney  could  bind  his  client  by  a  promise  to  indemnify  an 
officer  who  had,  without  asking  for  an  indemnity,  attached  and 
sold  the  property,  and  paid  over  the  avails  thereof  to  the  attach- 
ing creditor  as  his  attorney,  as  in  this  case.  Assuming,  as  the 
81 
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plaintiff's  counsel  do,  that  Hix  could  not  legally  bind  his  clients, 
the  attaching  creditors,  to  indemnify  the  plaintiff  under  the  facts 
and  circumstances  disclosed,  it  does  not  necessarily  follow  that  he 
thereby  bound  himself  to  indemnify  the  plaintiff.  The  attachment 
was  not  beneficial  to  the  defendant.  The  plaintiff  understood,  as 
found  by  the  court,  that  what  the  defendant  said  about  ^*  helping 
him  out  of  it,  or  seeing  him  out  of  it,"  he  said  as  counsel  of  the 
attaching  creditors,  and,  as  we  understand  the  exceptions,  by 
virtue  of  his  authority  as  such  counsel,  independent  of  any  other 
authority  to  bind  them  to  indemnify  him.  The  plaintiff,  there* 
fore,  knew  the  precise  authority,  and  the  extent  of  it,  which  the 
defendant  had  to  bind  the  attaching  creditors.  The  ground  of  an 
agent's  liability,  where  ho  discloses  his  principal,  but  fails  to  bind 
him  for  want  of  authority,  is,  that  his  undertaking  to  act  in  the 
capacity  of  an  agent  is  an  implied  guaranty  that  he  has  authority 
to  bind  his  principal  to  the  full  extent  to  which  he  undertakes  to 
bind  him,  and  that  thereby  the  party  contracting  with  him  on  the 
representation  thus  made  by  the  agent,  that  he  is  empowered  to 
bind  his  principal,  is  mislea  to  his  damage,  unless  the  agent  is  held 
to  make  good  and  fulfil  the  unauthorized  contract.  Story  Agency, 
s.  265,  et  ieq.  But  if  the  agent  acts  in  good  faith,  but  fails  to  bind 
his  principal,  because  of  the  death  of  the  principal,  unknown  alike 
to  him  and  the  other  party  to  the  contract,  the  agent  is  not  liable 
therefor.  If  damage  result  to  the  other  contracting  party  it  is 
held  to  have  resulted  from  a  mutual  mistake,  for  which  the  agent 
is  no  more  liable  than  the  other  party.  Story  Agency,  9upra.  So, 
too,  when  the  agent  fully  discloses  his  principal  and  the  extent  and 
limitations  of  his  authority,  and  both,  he  and  the  other  party,  enter 
into  a  contract  from  which  the  agent  is  not  expected  to,  and  does 
not,  derive  any  benefit,  under  a  mutual  mistake  in  regard  to  the 
authority  of  the  agent  to  bind  his  principal,  there  would  seem  to 
be  no  good  ground  for  holding  that  the  agent's  want  of  authority 
should,  in  such  a  case,  render  him  personally  liable  for  the  fulfil* 
ment  of  the  contract.  It  has  so  been  held  by  this  court  in  Paddoek 
V.  Kittredgej  31  Yt.  878.  Other  authorities  to  the  same  effect  are 
not  wanting.  Wharton  Agency,  ss.  580,  581 ;  J<me«  v.  Dowtnan^ 
4  Q.  B.,  285 ;  Smawt  v.  iZiery,  10  M.  A  W.  1 ;  AipinwaU  v.  2W- 
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ranee  J 1  Lansing,  881 ;  Tiller  v.  Spradley^  39  Ga.  35  ;  Newman 
V.  Sylvester,  42  Ind.  106;  McCubhin  v.  Qrahair%4^  Kan.  397. 
Such  a  case  does  not  fall  within  the  reason  of  the  general  rule, 
which  holds  that  an  agent  who  fails  to  bind  his  principal,  binds 
himself.  Hence,  on  the  facts  found,  as  we  understand  them,  and 
on  the  assumption  of  the  plaintiflTs  counsel  that  the  defendant 
failed  to  bind  his  clients,  the  attaching  creditors,  he  did  not  bind 
himself  to  indemnify  the  plaintiff. 

But  if  the  foregoing  ground  for  affirming  the  judgment  of  the 
County  Court  were  questionable,  there  is  another  sufficient  ground 
for  its  affirmance.  There  is  no  consideration  for  the  promised  in- 
demnity. When  the  interview  was  had  between  the  plaintiff  and 
defendant,  out  of  which  the  promise  of  indemnity  is  claimed  to 
have  arisen,  the  liability  of  the  plaintiff  to  Jacob  Chase  had  be- 
come  fully  fixed.  He  therefore  incurred  no  liability  on  the 
strength  of  the  promise ;  nor,  so  far  as  is  disclosed,  did  he  in  the 
least  change  his  course  of  action  by  reason  thereof.  The  original 
attachment  and  sale  were  not  for  the  benefit,  nor  in  the  interest 
of  the  defendant,  nor  did  any  benefit,  express  or  implied,  accrue 
to  him  nor  to  his  clients  out  of  the  promised  indemnity.  The 
promise  was,  therefore,  without  consideration,  and  not  actionable. 

The  judgment  of  the  County  Court  is  affirmed. 
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STATE  V.  JAMES  J.  PRATT. 
L^ormatian.    Pauoning  Cattle. 

It  is  not  neoesiary  that  an  inionnation  Bhonld  contain  the  name  of  the  State's  at- 
torney in  the  body  of  it; 

Nor  the  words,  vi  et  armU,  when  other  words  implying  force  are  nsed;  as  **  wQ- 
fnlly,"  "maliciously." 

The  information  contained  two  counts  framed  upon  two  sections  of  the  statute, 
imposing  different  penalties;  the  one.  upon  section  4210,  R.  L.,  which  reads  : 
*'  A  person  who  depottti  any  poison  .  .  .  upon  landi  belonging  to  himself  or 
to  another  .  .  .  shall  be  fined,"  Ac ;  the  other,  upon  section  4191,  R.  U, 
which  reads:  ''or  wilfully  or  maliciously  administers  poison  to  such  animal,  or 
expoHd  a  poisonbus  substance,"  &c.  The  first  count  did  not  state  on  whose 
tondthe  poison  was  depotUed;  in  the  second  count  the  word  "deposit"  was 
used  instead  of  "  expose."    Held,  that  both  counts  are  insufficient. 

R.  L.,  ss.  4215,  4191— Exposing  poison  on  landj—constraed. 
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Infobmation  filed  by  the  State's  attorney,  charging  the  respon- 
dent with  despositing  poison  on  hay,  contrary  to  the  statute. 
Heard  on  demurrer  to  the  information,  June  Term,  1881,  Pow- 
ers, J.,  presiding.  The  dourt,  pro  formaj  overruled  the  de- 
murrer. 

J.  K,  Darling  and  Perrin  ^  Mc  Wain^  for  the  respondent. 

S.  B.  Hebard,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Yeazby,  J.  I.  It  is  insisted  that  this  information  is  defective 
because  it  does  not  contain  the  name  of  the  State's  attorney  in 
the  body  of  it.  The  English  form  contains  the  name  of  the  pros- 
ecuting officer,  and  this  form  has  attained  in  practice  in  this 
State.  But  all  that  is  required  is,  that  it  shall  sufficiently  appear 
that  the  prosecution  is  by  the  State's  attorney  of  the  county. 
The  statute  is  as  follows  : 

''  State's  attorneys  may  prosecute  by  information  all  crimes  ex- 
cept," &c.  — R  L.  section  1618.  This  information  begins  thus  : 
^*  State  of  Vermont,  )  Be  it  remembered,  that  at  a  term  of  the 
Orange  County,  ss.  ]  Oounty  Gourt,  begun  and  held  at  Chel- 
sea, within  and  for  the  County  of  Orange,  on  the  8d  Tuesday  of 
December,  A.  D.  1880,  the  State's  attorney  within  and  for  said 
county,  in  his  own  proper  person  and  on  his  oath  of  office,  gives 
said  court  to  understand  and  be  informed,"  &c.,  and  it  is  signed 
by  "  S.  B.  Hebard,  State's  attorney."      ' 

From  this  we  think  it  does  sufficiently  appear  that  the  informa- 
tion was  presented  by  S.  B.  Hebard  as  the  State's  attorney  within 
and  for  the  county  of  Orange.  The  saine  view  was  taken  by  this 
court  as  to  a  town  grand  juror's  complaint  in  State  v.  Davis,  52 
Vt.  876. 

II.  The  words,  vi  et  armisy  have  been  held  to  be  unnecessary 
in  several  American  cases  cited  in  notes  to  this  point  in  late  edi- 
tions of  works  on  criminal  law.  Chitty  says,  '^  it  seems  to  be 
generally  agreed  that  where  there  are  other  words  implying  force, 
the  omission  of  vi  et  armie  is  sufficiently  supplied."     1  Ch.  Cr. 
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Law,  240.  Such  was  the  decision  of  State  v.  Hanleyy  47  Vt. 
290.  This  information  alleges  that  the  respondent  wilfully  and 
maliciously  •  deposited  poison  on  hay.  We  think  this  shows  the 
criminal  act  was  committed  with  force  and  violence  so  far  as  re- 
quired, without  the  words,  vi  et  armis. 

III.  The  first  count  is  framed  upon  section  4215  of  the  Re- 
vised Laws,  which  is  as  follows  : — 

^'  A  person  who  deposits  any  poison  or  poisonous  substance 
upon  lands  belonging  to  himself  or  to  another  person,  or  in  the 
buildings  of  another  person,  shall  be  fined,"  &c. 

The  averment  is  that  the  respondent  deposited  poison  on  the 
hay  of  one  Spear,  without  stating  upon  whose  laud  or  in  whose 
building  the  hay  was  situated  or  the  act  done.  This  omission  is 
fatal.  The  statute  makes  the  omission  referred  to  material,  and 
it  should  have  been  stated. 

IV.  The  second  count  was  probably  intended  to  be  founded 
on  section  4191  of  the  Revised  Laws.    This  reads  as  follows : — 

*'  A  person  who  wilfully  and  maliciously  kills,  wounds,  maims 
or  disfigures  a  horse,  or  horses,  or  horse  kind,  cattle,  sheep  or 
swine  of  another  person,  or  wilfully  or  maliciously  administers 
poison  to  such  animal,  or  exposes  a  poisonous  substance,  with  in- 
tent that  the  same  shoiild  be  taken  by  such  animal,  shall  be  pun- 
ished/' &Q. 

The  pleader  used  the  word  ^'  deposit "  instead  of  the  word 
^^  expose  " ;  that  is*,  he  took  the  word  found  in  section  4215,  in- 
stead of  the  word  in  section  4191.     Courts  have  rarely  held  that 

the  exact  words  of  the  statute  must  be  used.     A  well-selected 

« 

collection  of  judicial  utterances  as  to  how  far  the  statutory  term 
may  be  deviated  from,  may  be  found  in  note  3,  to  sec.  612,  in 
Bishop  on  Grim.  Pro.,  3d  Ed.  In  this  State,  in  the  early  case  of 
State  V.  Little^  1  Vt,  331,  it  was  held  not  necessary  to  charge  in 
the  words  of  the  statute,  if  other  equivalent  words  were  used 
The  word  ^^  deposit"  is  not  equivalent  to  the  word  ^*  expose." - 
They  are  not  synonymous.  They  not  only  do  not  mean  the  same 
thing,  but  are  often,  perhaps  generally,  used  to  express  opposite 
ideas.    Things  are  often  deposited  so  as  not  to  be  exposed,  and 
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for  that  purpose.  One  word  scarcely  suggests  the  other.  The  un- 
certainty is  increased  by  the  fact  that  we  have  two  statutes,  one 
providing  a  penalty  for  depositing  poison  in  certain  places ;  the 
other  for  exposing  it.  It  has  often  been  held  that  an  indictment 
so  far  lacking  adherence  to  statutory  terms  that  the  court  cannot 
see  on  which  of  two  statutes  it  was  drawn,  is  bad.  1  Bish.  on  Crim. 
Pro.,  s.  612,  3d  Ed.  and  cases  cited  in  note  1.  We  do  not  hold 
that  the  second  count  as  a  whole  is  uncertain  to  this  extent ;  but 
there  being  these  two  statutes  in  which  these  terms  are  respect- 
ively used,  and  one  imposing  a  much  severer  penalty  than  the 
other,  the  necessity  for  adherence  to  the  statutory  word  or  its 
equivalent  in  a  count  founded  on  the  former,  is  increased.  The 
pleader  not  only  deviated  from  the  statutory  term,  but  omitted  to 
use  other  averments  making  the  intent  plain  to  charge  such  a 
crime  as  the  section  in  question  provides  against.  He  omitted  to 
state  how  the  paris  green  was  exposed,  or  that  it  was  poisonous 
to  oxen,  or  was  in  sufficient  quantity  to  poison  them,  or  where  the 
hay  was  situated,  or  that  it  was  accessible  to  the  oxen.  In  view 
of  the  term  used,  and  of  the  bald  character  of  the  count,  there  is 
too  much  left  for  inference  and  argument. 

As  a  count  founded  on  section  4191,  we  are  not  satisfied  that 
the  offence  is  set  forth  with  that  substantial  accuracy  and  cer- 
tainty to  a  reasonable  intendment,  which  is  required.  As  a  count 
f()unded  on  section  4215,  it  is  defective  for  the  same  reason  stated 
as  to  the  first  count. 

The  demurrer  is  sustained,  and  the  information  adjudged  insuf- 
ficient. 
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JAMES  M.  JONES  and  WIFE  v.  ELI  TUTTLE. 
Wife  as  Cihplaintiff.     Demurrer.     Amendment. 

1.  To  entitle  a  wife  to  join  .as  a  co-plaintiff  with  her  hnshand  there  most  be  each 

allegations  as  show  that  she  has  an  interest  in  the  oanse  of  action. 

2.  The  court  can  allow  an  amendment  to  the  declaration  after  a  hearing  on  general 

demurrer. 
8.  When  the  misjoinder  appears  by  the  pleadings,  advantage  may  be  taken  of  it,  by 

demurrer. 
4.  R.  L.  S.  907,  amendment  construed. 

Heard  on  demurrer  to  the  declaration,  June  Term,  1881, 
^Powers,  J.,  presiding.  The  court  overruled  the  demurrer,  and 
allowed  the  plaintiffs  to  amend  their  declaration.  The  action  was 
general  assumpsit ;  and  the  defendant  was  summoned  ^^  to  answer 
to  Matilda  J.  Jones  and  James  M.  Jones,  husband  of  said  Matilda 
J.,  of,  Ac." 

The  opinion  of  the  court  was  delivered  by 

BoYOB,  Ch.  J.  This  cause  was  heard  upon  a  general  demurrer 
to  the  declaration.  That  there  was  a  misjoinder  of  plaintiffs  was 
apparent.  To  entitle  a  wife  to  join  as  a  co-plaintiff  with  her  hus- 
band, there  must  be  such  allegations  as  show  that  she  has  an  in- 
terest in  the  cause  of  action.  It  has  been  considered,  since  the 
case  of  Weller  et  al.  v.  Baker ^  2  Wilson,  414,  that  when  the 
wife  joins  as  co-plaintiff  with  her  husband,  her  interest  in  the 
cause  of  action  must  be  expressly  stated. 

When  the'misjoinder  appears  by  the  pleadings,  advantage  may 
be  taken  of  it  by  demurrer  Weller  et  al.  v.  Baker ^  supra; 
Chitty's  Pleadings  32 ;  Baird  ^  Wife  v.  Fletcher,  50  Vt.  608. 
Hence  the  demurrer  should  have  been  sustained,  and  the  judg- 
ment overruling  it  is  reversed. 

The  defendant  excepted  to  the  ruling  of  the  court  allowing  the 
plaintiff  to  amend  his  declaration.  Sec.  907,  B.  L.,  we  think, 
confers  the  power  upon  the  cqurt  to  allow  any  proper  amendment 
of  the  declaration  to  be  made,  after  a  general  demurrer  to  the 
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declaration  has  been  heard,  and  before  the  rendition  of  a  final 
jpdgment  We  have  not  been  furnished  with  a  copy  of  the  amend- 
ment that  the  plaintiff  was  permitted  to  make,  but  infer  from  the 
argument  that  it  was  by  averring  that  the  wife  was  the  meritori- 
ous cause  of  action,  or  that  she  had  an  interest  in  the  cause  of 
action.  It  was  settled  in  Myer$  f  Wife  v.  Lyon  ^  Oo.^  61  Vt, 
272,  that  such  amendments  were  proper  to  be  allowed. 

The  exceptions  to  the  ruling  allowing  the  amendment  to  be 
made  are  overruled,  and  the  cause  remanded. 


LEWIS  CLARK,  Apt.,  v.  DAVID  CLARK'S  Est. 
Where  the  Witneesee  to  a  Will  are  the  Leffateee. 

1.  Of  the  three  witnessefi  to  a  will,  one  was  a  legatee,  and  another,  legatee  and  heir- 

at-law  of  the  testator.  Under  the  statute,  R.  L.  s.  2046,  it  is  held  tiiat  the 
legacy  to  the  witness  who  was  not  an  heir  was  void;  but  that  of  the  heir, 
valid 

2.  After  a  will  has  been  probated  and  no  appeal  taken,  on  an  appeal  from  the  oider 

of  distribution  the  competency  of  the  attesting  witnesses  cannot  be  questioned. 
3w    The  legatee,  on  the  distribution  of  the  estate,  is  not  estopped  from  proving  her 

heirship,  and  claiming  her  legacy. 
4.    R.  L.  s.  2046,  legacy  to  witness,  void,  construed. 

Appeal  from  the  order  of  distribution  by  the  Probate  Court 
for  the  district  of  Randolph.  Heard  at  the  June  Term,  1881, 
Powers,  J.,  presiding.  The  court,  pro  forma,  adjudged  that  the 
legacies  to  Sophronia  and  Carrie  Waterman  were  avoided  by  their 
attestation  of  the  will.    The  case  is  stated  in  the  opinion. 

W.  A.  f  0.  B.  Boyee,  for  the  defendant. 

Questions  of  this  nature  should  be  raised  when  the  will  is  pre- 
sented for  probate,  or  it  will  be  too  late.  The  will  having  been 
probated  and  proved,  it  is  conclusive  upon  all  questions  as  to  its 
execution  and  validity,  and  vests  title  it  the  devisees.     1  Greenl. 
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Ev.  8.  550 ;  2  lb.  ss.  672,  692  ;  44  Vt.  577 ;  8  N.  H.  124 ;  20 
Vt,  78  ;  40  Vt.  324 ;  16  Mass.  483  ;  27  Vt.  749. 

Heath  ^  Carleton,  for  the  plaintiff. 

Sophronia  0.  was  not  a  competent  witness.  1  Jar.  on  Wills, 
pp.  105, 109 ;  B.  L.  s.  2042.  The  statute  of  1852  does  not  make 
her  a  witness.     B.  L.  ss.  1010,  2046. 

There  is  nothing  in  the  case  to  show  that  said  Sophronia 
ever  asserted  her  heirship,  as  a  ground  for  claiming  her  legacies, 
until  the  Probate  Court  was  called  upon  to  make  decree  of  distri- 
bution under  the  will. 

The  question  is,  can  she  be  allowed,  at  this  time,  to  set  up 
her  heirship  as  a  ground  for  claiming  her  legacies  ?  Can  she,  for 
that  purpose,  set  up  a  fact  which  involves  her  own  incompetency 
as  an  attesting  witness  of  said  will,  and  a  fact,  too,  which,  we 
have  a  right  to  presume,  if  the  same  had  been  seasonably  brought 
to  the  attention  of  the  Probate  Court,  would  have  been  the  ground 
for  its  refusing  the  probate  of  said  will  ?  She  is  estopped.  33 
Miss.  698,  738  ;  18  La.,  An.,  136, 141. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J,  The  will  in  this  case  contained  a  bequest  of  $200 
to  Sophronia  C.  Waterman,  a  sister  and  heir-at-law  of  the  testa- 
tor ;  and  also  a  bequest  of  |I400  to  Carrie  W.  Waterman,  a  daugh- 
ter of  said  Sophronia  C,  and  not  an  heir-at-law  of  the  testator  ; 
and  these  persons  were  two  of  the  witnesses  to  the  will.  The 
will  was  duly  probated,  and  no  question  was  then  made  as  to  the 
''  competency  "  of  either  of  said  witnesses.  The  appeal  in  this 
case  is  from  the  order  of  distribution  by  the  Probate  Court,  not 
from  the  probate  of  the  will.  This  appeal  is  by  a  brother  of  the 
testator,  who  claims  that  the  legacies  to  said  Sophronia  and  Car- 
rie cannot  pass  under  the  will,  but  fall  back  into  said  estate  for 
distribution  to  the  heirs-at-law. 

This  is  not  a  proper  proceeding  in  which  to  raise  any  question 
as  to  the  validity  of  the  will  on  account  of  the  incompetency  of 
the  witnesses  to  it.  This  question  should  have  been  raised  when 
the  will  was  presented  for  probate.    The  decree  of  probate  is,  as 
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a  general  rule,  considered  as  conclusive,  and  treated  as  an  adjudi- 
cation in  rem,  in  which  all  persons  interested  in  the  question  have 
a  right  to  become  parties  at  any  time  before  the  final  decision. 
Redfield  on  the  Law  of  Wills,  Part  II.,  s.  5,  p.  55,  and  cases 
cited  in  the  notes  ;  Woodruff  y.  Taylor,  20  Vt.  65  ;  1  Greenl.  Ev. 
s.  550.  This,  however,  would  not  preclude  a  proper  court  from 
revising  the  decree  of  the  Probate  Court  allowing  or  rejecting  a 
will,  in  an  appropriate  proceeding ;  but  this  is  not  such  a  case. 
Qoodell  v.  Pike  et  al,  40  Vt.  319. 

Therefore,  whether  the  said  Sophronia  was  a  competent  witness 
or  not,  her  right  and  that  of  her  daughter  to  the  legacies  respect- 
ively given  to  them  must  depend  on  the  construction  of  our  stat- 
ute as  to  the  effect  of  becoming  a  witness  to  a  will  now  made 
valid  by  its  probate.  The  statute,  R.  L.  sec.  2046,  is  as  fol- 
lows: 

^'  If  a  person  other  than  an  heir-at-law  attests  the  execution  of  a 
will  to  whom  a  beneficial  devise,  legacy,  or  interest,  of  or  affect- 
ing real  or  personal  estate  is  given  by  such  will,  such  devise, 
legacy,  or  interest  shall,  so  far  only  as  concerns  such  person,  or 
a  person  claiming  under  him,  be  void,  unless  there  are  three  other 
competent  witnesses  to  such  will,  and  the  person  whose  devise, 
legacy  or  interest  is  thus  made  void,  shall  be  admitted  as  a  wit- 
ness as  if  such  devise,  legacy  or  interest  had  not  been  made  or 
given." 

The  said  Carrie  was  a  ^^  person  other  than  an  heir-at-law."  It 
seenis  plain  to  us  that  as  she  attested  the  will  and  there  not  being 
three  other  witnesses,  the  legacy  to  her  is  void. 

But  the  statute  applies  only  to  persons  who  are  not  heirs-at-law. 
Sophronia  was  an  heir-aMaw.  This  not  being  a  proceeding  in 
which  her  competency  as  a  witness  can  be  questioned,  there  is  no 
statutory  provision  rendering  the  legacy  to  her  void.  Our  statute 
differs  from  the  English  statute.  Instead  of  the  words  in  our 
statute,  ^'  if  any  person  other  than  an  heir-at-law  attests,"  &q,, 
the  English  statute  reads,  ^^  if  any  person  shall  attest,"  &c.  25 
Greo.  II.,  c.  6  ;  1  Yict.  c.  26  ;  and  the  same  difference  is  found 
in  the  statutes  of  many  of  the  States. 

It  is  claimed  that  said  Sophronia  was  an  incompetent  witness 
to  the  will,  and  that  if  the  fact  of  her  being  an  heir-Ht-law  had 
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been  brought  to  the  attention  of  the  Probate  Oourt  the  will  would 
have  been  rejected,  and  that  it  was  in  the  nature  of  a  fraud  upon 
the  Probate  Court  for  her  to  allow  the  probate  of  the  will  to  take 
place  ;  and  that  she  then  by  so  allowing  it,  in  effect  claimed  that 
she  was  not  an  heir-at-law,  and  is  estopped  now  from  setting  up 
her  heirship  as  the  ground  upon  which  her  legacy  was  not  ren- 
dered-void;  and  counsel  cite  Oarradine  v.  Oarradine  etal.y  33 
Miss.  698;  and  Devall  v.  Suecesaion  of  WateraUni^  18  La., 
An.,  136. 

Only  one  witness  was  used  at  the  probate  of  the  will,  and  So- 
phronia  was  not  that  witness.  The  decree  of  distribution  was 
not  made  upon  her  petition ;  and  the  parties  to  this  appeal  are 
the  brother  of  the  testator,  and  the  estate.  She  is  interested,  but 
is  not  a  party  of  record,  and  it  is  not  shown  that  she  has  appeared 
even  as  a  witness  in  this  proceeding.  Therefore  the  facts  do  not 
leave  much  ground  to  base  the  claim  upon.  But  in  any  event,  we 
do  not  apprehend  that  the  fact  of  her  incompetency  as  a  witness 
to  the  will,  (if  she  was  incompetent)  which  seems  to  have  been 
waived  and  is  not  a  question  now  involved,  is  any  ground  for  the 
Probate  Court  to  disregard  the  provision  of  the  will  and  the 
statutes  of  the  State  in  making  a  decree  of  distribution. 

The  pro  forma  judgment  of  the  County  Court  is  reversed  with 
costs  to  the  appellant,  and  it  is  adjudged  that  the  said  Sophronia 
is  entitled  to  the  legacy  given  to  her  in  the  will  of  David  W. 
Clark ;  and  that  the  will  is  void  as  to  Carrie  A.  Waterman,  and 
that  she  takes  nothing  thereunder ;  and  this  is  to  be  certified  to 
the  Probate  Court. 
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BEDELL  &  WARDEN  v.  C.  8.  SCRUTON. 
Intolvency,     Nonresident  Creditor. 

A  discharge  granted  by  a  State  court  of  insolvency  is  no  bar  to  the  claim  of  a  non- 
resident creditor,  who  does  not  take  part  in  the  insolvency  proceedings,  orsab- 
mit  himself  in  any  way  to  the  jurisdiction  of  the  insolvency  tribunal ;  nor  is 
the  rule  affected  by  the  place  where  the  contract  is  made  or  to  be  performed,  or 
the  forum  in  wbleh  it  is  sought  to  be  enforced. 

Heard  on  an  agreed  statement,  June  Term,  1880,  Powbbs,  J., 
presiding.    Judgment,  proforma^  for  the  defendant. 

Leslie  ^  Rogers^  for  the  defendant. 

Alex.  Dunnett^  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

RoTGB,  Gh.  J.  This  case  was  heard  upon  an  agreed  statement 
of  facts ;  from  which  it  appears  that  in  1874  the  defendant,  then 
and  now  a  resident  of  Vermont,  contracted  a  debt  to  the  plain- 
tiffs, then  and  now  residents  of  New  Hampshire,  for  meat.  In 
1879  the  defendant  filed  a  petition  in  insolvency,  and  in  due 
course  obtained  his  discharge,  under  the  provisions  of  the  act  of 
1876.  The  plaintiffs  were  notified  of  the  insolvency  proceedings, 
but  did  not  prove  their  claim  ;  and  while  said  proceedings  were 
pending,  brought  this  suit  and  attached  property  acquired  by  the 
defendant  after  the  filing  of  the  petition.  The  defendant  claims 
that  the  contract  was  to  be  performed  by  payment  within  this 
State,  and  that  the  debt  is  barred  by  the  discharge,  it  being  prov- 
able against  his  estate  in  insolvency. 

In  one  reported  case,  at  least,  Seribner  v.  Fisher^  2  Gray,  48, 
the  distinction  contended  for  was  attempted  to  be  held,  and  the 
doctrine  laid  down  that  when  the  contract  is  to  be  performed  in 
the  State  where  the  insolvency  proceedings  are  had,  the  discharge 
will  be  held  a  bar,  as  against  the  creditor  resident  of  another 
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State.  But  that  case  has  since  been  overruled  hy  the  Supreme 
Court  of  Massachusetts,  in  Kelly  v.  Drury^  9  Allen,  27 ;  and  most 
emphatically  by  the  Supreme  Court  of  the  United  States  in  Bald- 
win Y.  Haley  1  Wall.  228,  a  case  originally  brought  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Massachusetts.  It 
must  now  be  regarded  as  settled  beyond  question  that  a  discharge 
granted  by  a  State  Court  of  Insolvency  is  no  bar  to  the  claim  of 
a  non-resident  creditor,  who  does  not  take  part  in  the  insolvency 
proceedings,  or  submit  himself  in  any  way  to  the  jurisdiction  of 
the  insolvency  tribunal ;  nor  is  the  rule  affected  by  the  place  where 
the  contract  is  made  or  to  be  performed,  or  the  forum  in  which  it 
is  sought  to  be  enforced.  The  debt  attends  the  person  of  the 
creditor,  and  unless  he  is  within  the  jurisdiction  of  the  court,  no 
discharge  granted  by  it  can  affect  his  rights.  It  is  a  question  of 
citizenship,  and  State  courts  and  State  laws  are  powerless  to  affect 
the  rights  of  non-resident  creditors  by  any  jurisdiction  they  may 
have  or  exercise  over  the  person  of  the  debtor,  or  by  any  pro- 
ceedings in  rem  affecting  the  debt  itself. 

In  the  case  of  Baldwin  v.  Rale^  supra^  the  action  was  on  a  note 
made  and  payable  in  Boston,  and  endorsed  by  Baldwin,  the  maker, 
to  Hale,  a  resident  of  Vermont.  Baldwin  soon  after  obtained  a 
discharge  in  insolvency  in  Massachusetts,  subsequent  to  which 
Hale,  who  had  taken  no  part  in  the  insolvency  proceedings,  sued 
the  note  in  the  U.  S.  Circuit  Court  in  Massachusetts ;  and  the 
discharge,  which  expressly  purported  to  be  from  all  contracts 
payable,  or  to  be  performed  in  Massachusetts,  was  relied  on  as  a 
defence.  The  court  held  the  discharge  no  bar ;  and  this  decision 
was  affirmed  by  the  Supreme  Court  of  the  United  States,  Clifford, 
J.,  in  the  opinion,  saying:  *^  Insolvent  laws  of  one  State  cannot 
discharge  the  contracts  of  citizens  of  other  States ;  because  they 
have  no  extra  territorial  operation,  and  consequently  the  tribunal 
sitting  under  them,  unless  in  cases  where  a  citizen  of  such  other 
State  voluntarily  becomes  a  party  to  the  proceedings,  has  no  ju- 
risdiction in  the  case." 

In  the  leading  case  of  Ogden  v.  SaunderSj  12  Wheat.  213,  the 
same  court  say  that  a  discharge  under  a  State  law,  *^  as  against 
citizens  of  other  States,  is  invalid  as  to  all  contracts ;  "  and  in 
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Cook  v.  Moffat^  5  How.  309 :  '^a  certificate  of  discharge  under  an 
insolveut  law  will  not  bar  an  action  brought  bj  a  citizen  of  another 
State  on  a  contract  made  with  him." 

This  doctrine  is  supported  by  a  large  number  of  well-considered 
cases,  and  must  be  regarded  as  the  settled  law.  Boyle  v.  Zach- 
arie,  6  Pet.  848 ;  Suydam  v.  Broadnaz,  14  Pet.  75  ;  Hawley  v. 
Hunt,  27  Iowa,  803 ;  Felch  v.  Bughee,  48  Me.  9  ;  Soule  v.  Cha%e, 
89  N.  Y.  842  ;  WaUon  v.  Bourne,  10  Mass.  887  ;  Poe  v  Duck,  5 
Md.  1 ;  Beers  v.  Rhea,  5  Tex.  849 ;  Anderson  v.  Wheeler,  25 
Conn.  608 ;  Crow  v.  Coone,  27  Mo.  512  ;  Beer  v.  Hooper,  82 
Miss.  246 ;  McMillan  v.  McNeUl,  4  Wheat.  209 ;  B'Arcy  v. 
Ketchum,  11  How.  165 ;  3  Am.  Law.  Reg.  (N.  S.)  462. 

As  the  above  is  decisive  of  the  rights  of  the  parties,  we  are  not 
called  upon  to  consider  the  constitutional  question  presented  bj 
the  briefs. 

The  pro  forma  judgment  of  the  Countj  Court  is  reversed,  and 
judgment  for  the  plaintiffs  for  the  sum  named  in  the  agreed  state- 
ment of  facts,  9111.70,  with  interest  from  Nov.  4, 1874. 


A.  S.  AUSTIN  V.  PERLEY  BELKNAP  and  A.  B.  FORD. 

Note,     Plea.     IHseharge  of  Surety.     Consideration.    Demurrer. 

Practice. 


1.  VHiere  property  is  deUyezed  by  the  principal  to  the  payee  to  eztingalsh  a  note,  and, 

afterwards,  by  agreement  of  aU  the  parties,  payee,  surety  and  principal,  it  was 
to  be  applied  upon  a  certain  book  account  which  the  payee  had  against  the 
principal,  and  the  surety  was  to  be  released  from  further  obligation.  JTieZd, 
that  a  plea  setting  up  such  facts  was  a  bar  to  an  action  against  the  surety; 
that  it  was  an  injury  to  the  surety,  which  was  a  sufficient  consideration  for  the 
promise. 

2.  If  the  payee  of  a  note  has  collateral  security,  the  surety  is  entitled  to  the  benefit 

of  it. 

3.  The  plea  is  argnmentatiye;  but  such  pleading  is  aided  on  general  demurrer. 

4.  As  the  cause  was  passed  to  the  Supreme  Ck>urt  upon  the  demurrer  to  the  plea  un- 

der the  act  of  1876,— B.  L.  s.  1990,— upon  motion  it  was  remanded,  to  be  pro- 
ceeded with  by  the  County  Court. 
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Assumpsit  in  general  and  special  counts.  Heard  upon  demur- 
rer to  the  defendant's  plea,  December  Term,  1880,  Powers,  J., 
presiding.  Plea  adjudged  suflGicient.  The  case  is  stated  in  the 
opinion.  • 

A,  S.  Austin^  for  the  plaintiff. 

The  plea  discloses  no  defence.  There  was  no  consideration 
moving  between  the  parties.  It  was  thus  an  exeetUed  considera- 
tion, and  so  no  basis  for  an  agreement  founded  upon  its  delivery. 
There  was  no  new  consideration  for  the  change  in  its  application 
from  the  note  to  the  book  account,  and  thus  was  binding  no  longer 
than  the  parties  continued  to  act  under  it ;  and  as  the  plea  does 
not  even  allege  that- the  produce  was  applied  upon  the  book  ac- 
count, it  must  be  assumed  that  Whitnej  put  an  end  to  it  before 
making  such  application.     Bates  v.  Starry  2  Vt.  536. 

The  produce  was  the  property  of  Ford,  and  would  only  go  to 
pay  a  debt  of  his  own  whether  it  was  applied  on  the  note  or  book 
account. 

It  is  well  settled  that  the  performance  of  that  which  a  party  is 
legally  liable  to  perform  is  not  regarded  a  suflScient  consideration 
to  support  a  promise  to  such^  party.  Wheeler  v.  Washburn^  24 
Vt.  293 ;  Pomeroy  v.  Slade^  16  Vt.  222  ;  Wheeler  v.  Wheeler^ 
11  Vt.  60,  per  Oollimbb,  J. ;  Wright  v.  Alien,  4  Vt.  572 ; 
Spencer  v.  Williams,  2  Vt.  209 ;  Harrison  v.  Close,  2  Johns. 
448  ;  Smith  v  Bartholomew,  1  Met.  276. 

It  does  not  appear  that  Belknap  relied  upon  Whitney's  agree- 
ment even,  nor  that  he  suffered  or  did  anything  different  than  he 
would  have,  if  this  so  called  agreement  to  discharge  him  had  not 
been  made.  Eogaboom  v.  Eerrick,  4  Vt.  131 ;  2  Am.  Lead.  Gas. 
428  ;  Benedict  v.  Coz,  52  Vt.  247. 

J,  N.  Johnson,  for  defendant  Belknap. 

The  plea  discloses  a  full  and  uncouditional  release  by  the  owner 
of  the  note  of  Belknap,  the  surety^,  and  upon  safficient,  legal  con- 
sideration. 

The  opinion  of  the  court  was  delivered  by 
Vbazbt,  J.    The  declaration  contains  a  special  count  on  a 
promissory  note,  and  the  common  counts.    The  defendant  Bel- 
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knap  answered  bj  plea,  to  whidi  the  plaintiff  filed  a  general  de- 
murrer. The  objection  to  the  plea  urged  in  argument  is  that  it 
does  not  show  that  thei^  was  any  consideration  moving  between 
the  parties  to  the  agreement  to  discharge  Belknap.  The  plea 
alleges  in  substance  that  the  plaintiff  is  not  and  never  was  the 
owner  of  the  note  in  question,  but  that  it  is  now  and  always  has 
been  the  property  of  one  Whitney,  to  whom  it  was  given  and 
made  payable  ;  that  the  note  was  first  given  to  Whitney  by  the 
defendant  Ford  for  the  sole  debt  of  Ford  ;  that  afterwards,  at  the 
request  of  Whitney,  this  defendant  Belknap  signed  the  note  as 
surety  for  Ford  ;  that,  afterwards,  Whitney,  in  consideration  that 
certain  property  which  Ford  had  delivered  to  Whitney,  and  which 
it  had  been  agreed  by  all  the  parties  was  to  be  applied  in  pay- 
ment of  the  note,  should  be  applied  in  payment  of  a  book  account 
which  Whitney  had  against  Ford,  agreed  to  and  did  release  and 
discharge  Belknap  on  the  note. 

This  is  not  a  case  of  an  agreement  to  discharge  upon  part  pay- 
ment of  a  debt.  We  understand  the  substance  of  the  allegation 
of  the  plea  to  be  that  Ford  had  put  sufficient  property  into  Whit- 
ney's hands  to  pay  the  note.  Under  the  existing  agreement  that 
it  should  be  so  applied,  the  note  was  practically  paid.  If  a  cred- 
itor has  collateral  security  of  the  principal,  the  surety  is  entitled 
to  the  benefit  of  it ;  and  if  the  creditor  surrenders  it  voluntarily, 
this  discharges  the  surety.  Ohit.  on  Oon.  583, 10th  Am.  Bd.  and 
note  i. ;  2  Am.  Lead.  Gas.  380. 

Belknap  had  a  legal  right  to  have  the  property  applied  in  pay- 
ment of  the  note.  In  consideration  of  Belknap's  consent  that  it 
might  be  applied  on  the  other  debt,  Whitney  agreed  to  discharge 
him  on  the  note. 

It  was  not  a  past  and  executed  consideration ;  because,  al- 
thoagh  the  property  was  then  in  the  possession  of  Whitney,  the 
agreement  was  to  change  its  application  ;  and  it  was  that  change 
that  injured  Belknap  by  losing  the  benefit  of  the  application  on 
the  debt  for  which  he  was  holden. 

The  plea  is  argumentative ;  but  such  pleading  is  aided  on  gen- 
eral demurrer.    Oould  PI.  ch.  10,  sec.  30 ;  and  numerous  cases 

82 
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in  onr  reports.  The  plea  as  it  stands  is  a  full  answer  of  the  de- 
fendant Belknap  to  the  declaration ;  but  as  the  cause  was  passed 
to  the  Supreme  Court  upon  the  demurrer  to  the  plea,  under  the 
Act  approved  Nov.  11, 1876,  the  cause,  upon  motion,  is  remanded 
to  be  proceeded  with  by  the  County  Court. 
Judgment  pro  forma  reversed,  and  cause  remanded. 


ALLEN  STONE,  WILLIAM  H.  BROTHERS,  L.  F.  BURDICK, 
JOHN  P.  REED,  LEWIS  BARABY  AOT  HENRY  CONANT 

V. 

JOSEPH  B.  SMALL,  WM.  B.  WESTON,  FRANCIS  LECLAIB, 
MICHAEL  GIBBONS  and  BARNARD  GRAHAM. 

Mandamus.     Two  Boards  of  Trustees  of  Incorporated  ViUage. 
Election.     Adjournment  of  Meeting. 

1.  Mandamiu  \b  the  proper  remedy  to  compel  the  old  tnuteee  of  an  incorporated  vil- 

lage, attempting  to  hold  oyer,  to  deliver  to  the  new  board  the  books,  papers  and 
articles  of  personal  property,  in  their  possession,  belonging  to  the  viUage ;  and 
to  prevent  their  interfering  with  the  new  trostees  in  the  exercise  of  their  office. 

2.  When  an  act  incorporating  a  village  imperatively  declares  that  its  trustees  shall  be 

annually  elected,  on  a  certain  day,  the  majoritjr  of  a  meeting  called  for  the  pnr> 
pose  of  electing  such  officers,  has  no  power  to  adjourn  the  meeting  without  day, 
in  fraud  of  the  law  and  the  minority  ;  and  if  a  legal  minority  immediately  fol- 
lowing such  adjournment,  reorganises  the  meeting,  and  elects  trostees,  they 
are  entitled  to  hold  their  office. 

Petition  fob  Mandamus.    The  facts  appear  from  the  opinion. 
The  case  was  submitted  without  argument. 

0.  P.  Ray^  for  petitioners. 

The  opinion  of  the  court  was  delivered  by 
RowELL,  J.    Bj  an  act  of  the  Legislature,  approved  November 
19y  1866,  which  was  at  all  times  to  be  under  the  control  of  the 
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Legislature  to  alter  or  repeal,  the  inhabitants  of  that  part  of  the 
town  of  Colchester  enoibraced  within  certain  prescribed  limits,  were 
incorporated,  and  made  a  body  corporate  and  politic,  under  the 
name  of  the  Village  of  Winooski,  and  granted  all  such  rights,  im- 
munities, powers,  and  privileges  as  are  incident  to  public  corpora- 
tions. The  legal  voters  of  said  village  accepted  and  approved 
said  act  according  to  the  provisions  thereof,  and  the  village  was 
duly  organized  thereunder.  Said  act  divided  the  viUage  into  three 
wards,  containing  as  nearly  as  possible  an  equal  number  of  inhab- 
itants, and  provided  that  the  annual  meeting  of  said  village  should 
be  held  on  the  second  Wednesday  of  January  in  each  year,  at  7 
o'clock  in  the  afternoon,  at  the  town-room  in  said  village,  or  at 
such  other  place  as  the  village  trustees  should  appoint ;  that  at 
every  annual  meeting  of  said  village  the  qualified  electors  thereof 
should,  by  ballot  if  called  for,  elect  from  among  their  number  a 
moderator,  a  clerk,  a  treasurer,  a  collector,  five  trustees,  and  five 
fire  wardens,  who  should  hold  their  ofiSce  for  one  year,  and  until 
their  successors  should  be  elected  and  qualified ;  and  that  each  of 
said  wards  should  have  one  of  its  residents  for  one  of  said  trus 
tees,  and  another  for  one  of  said  fire  wardens. 

On  the  charter-day  in  1880,  the  petitioners,  Joseph  B.  Small, 
William  B.  Weston,  Francis  Leclair,  Michael  Gibbons,  and  Bar- 
nard Graham,  were  duly  elected  trustees  of  said  village. 

By  an  act  of  the  Legislature,  approved  December  9, 18^0,  it 
was  provided  that  the  officers  of  said  village  to  be  annually  elected 
should  be  a  moderator,  a  clerk,  a  treasurer,  a  collector  of  taxes, 
six  trustees,  three  fire  wardens,  and  two  auditors  of  accounts,  who 
should  hold  their  office  for  one  year,  and  until  their  successors 
should  be  elected  and  qualified  ;  that  thereafter  the  legal  voters  of 
each  of  the  wards  of  said  village,  at  its  annual  meeting  for  the 
election  of  officers,  should  elect  two  of  the  trustees  and  one  of  the 
fire  wardens  of  said  village,  instead  of  those  officers  being  elected 
by  general  vote  of  the  voters  of  the  whole  village,  as  then  pro- 
vided by  law ;  that  the  village  clerk  should  provide  a  separate 
ballot-box  for  each  ward,  into  which  the  ballots  of  the  voters  of 
each  ward  should  be  cast  for  the  trustees  and  fire  warden  resident 
therein;  that  said  ward-boxes  should  be  held  open  until  the  voters 
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of  each  ward  had  had  a  fair  and  reasonable  opportunity  to  deposit 
their  ballots,  and  in  no  case  to  be  closed  antil  fifteen  minutes  after 
the  presiding  officer  of  the  meeting  had  made  proclamation  to  that 
effect,  at  the  expiration  of  which  time  all  the  ward-boxes  should 
be  returned  to  the  presiding  officer,  with  the  ballots  therein,  to  be 
counted  ;  that  the  two  persons  in  each  ward  having  the  highest 
number  of  votes  in  such  ward  for  trustees,  and  the  person  having 
the  highest  number  of  votes  in  each  ward  for  fire  wardens,  should 
be  deemed  to  be  elected  to  such  office ;  and  that  all  former  acts 
and  pai*ts  of  acts  inconsistent  with  said  act  were  thereby  repealed. 

The  annual  meeting  of  said  village  for  the  year  1881  was  le- 
gally warned  by  William  Eidder,  the  village  clerk,  to  be  held  at 
Ooncert  Hall,  in  said  village,  on  the  second  Wednesday  of  Jan- 
uary of  that  year,  at  7  o'clock  in  the  afternoon,  at  which  time  and 
place  the  legal  voters  in  village  meeting  assembled,  and  a  major- 
ity of  those  present  being  opposed  to  the  provisions  of  the  act  of 
1880,  for  the  purpose  of  defeating  the  election  of  officers  there- 
under, and  without  doing  any  business,  voted  to  adjourn  said 
meeting  till  the  first  Monday  of  January,  1882,  at  7i  o'clock  in 
the  afternoon,  at  which  time  said  meeting  was  again  adjourned, 
for  the  purpose  aforesaid,  and  without  doing  any  business,  till  the 
second  Wednesday  of  said  January,  at  5^  o'clock  in  the  afternoon, 
at  which  time,  for  the  purpose  aforesaid,  and  without  electing  any 
officer?,  said  meeting  was  adjourned  without  day. 

The  annual  meeting  of  said  village  for  the  election  of  officers 
for  the  year  1882,  was  warned  by  said  Kidder  as  clerk  of  said 
village,  to  be  held  at  Corporation  Hall  in  said  village,  on  the 
second  Wednesday  of  January,  at  7  o'clock  in  the  afternoon,  at 
which  time  and  place  the  voters  assembled,  and  a  mcgority  of 
those  present,  still  being  opposed  to  the  provisions  of  the  act  of 
1880,  for  the  purpose  aforesaid,  and  without  doing  any  business, 
voted  to  acljourn  said  meeting  without  day.  The  voters  present 
who  were  in  favor  of  said  act,  believing  said  adjournment  to  be 
illegal,  and  brought  about  for  the  purpose  aforesaid,  remained  in 
the  hall,  re-organized  the  meeting,  and  proceeded  to  the  election 
of  officers  as  provided  by  said  last-mentioned  act,  and  then  and 
there,  among  other  officers,  elected  the  petitioners,  Allen  Stone, 
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William  H.  Brothers,  L.  F.  Bardick,  Joha  P.  Beed,  Lewis  Bar- 
aby,  and  Henry  Conant,  trustees,  and  they  accepted  said  office, 
and  are  now  performing  the  duties  thereof. 

There  are  sundry  books  and  papers  and  articles  of  property  be- 
longing to  the  village  in  the  possession  of  the  petitionees,  of  whom 
the  petitioners  as  trustees  have  demanded  the  same,  but  who 
refuse  to  deliver  the  same  to  the  petitioners,  denying  their  right 
to  receive  the  same,  and  claiming  that  they  themselves  are  the 
legal  trustees  of  said  village  by  virtue  of  their  election  in  1880  as 
aforesaid ;  that  no  successors  to  them  have  been  elected ;  and  that 
they  are  still  exercising  the  office  of  trustees. 

The  petition  prays  for  a  writ  of  mandamus,  commanding  the 
petitionees  to  deliver  said  books,  papers,  and  property  to  the 
petitioners  as  trustees  of  said  village,  and  not  to  disturb  nor  mo- 
lest the  petitioners  in  the  exercise  of  the  office  of  trustees,  and  for 
alternate  relief. 

Mandamus  is  the  proper  remedy.  Kiml^all,  v.  Lamprey,  19 
N.  H.  215 ;  Strong,  petitioner,  20  Pick.  484  ;  Oonlin  v.  Aldriehy 
98  Mass.  557  ;  American  Railway  Frog  Company  v.  Haven,  101 
Mass.  898. 

The  original  charter  made  it  imperative  on  the  village,  at  every 
annual  meeting  thereof,  to  elect  the  officers  thereby  provided  for. 
The  act  of  1880  was  equally  imperative  in  this  behalf,  and  pro- 
vided that  the  ward-boxes  should  be  held  open  until  the  voters  of 
each  ward  had  had  a  fair  and  reasonable  opportunity  to  deposit 
their  ballots.  It  is  also  to  be  noticed  that  this  act  created  the 
office  of  auditors  of  accounts,  and  increased  the  number  of  trus- 
tees and  lessened  the  number  of  fire  wardens,  and  made  a  radical 
change  in  the  manner  of  their  election.  This  corporation  is  gov- 
ernmental in  its  functions,  and  invested  with  certain  powers, 
rights,  and  privileges,  that  it  may  perform  the  duties  cast  upon  it ; 
and  it  cannot,  by  refusing  to  perform  those  duties,  be  permitted 
to  defeat  the  provisions  and  purposes  of  the  law  of  its  creation. 
At  a  meeting  duly  constituted  and  organized,  a  majority  of  the 
voters  present,  in  the  absence  of  any  statute  or  other  restraining 
authority  to  the  contrary,  have  an  implied  right  to  adjourn  the 
meeting  to  another  time  and  place.     But  even  this,  we  apprehend, 
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must  be  fairly  done,  and  for  no  improper  purpose.  In  People  v. 
Martin^  5  N.  Y.  27,  Paige,  J.,  says :  "  I  think  that  the  power  of 
adjourning  a  town  meeting  to  another  time  and  place  may,  under 
peculiar  circumstances,  be  oppressively  exercised,  and  lead  to  a 
defeat  of  the  public  will.  This  power  ought  not  to  be  exercised 
except  in  a  case  of  extreme  necessity."  Chancellor  Kent,  in 
speaking  of  cases  where  the  members  of  a  corporation  are  directed 
to  be,  but  are  not,  annually  elected,  says  that  the  omission  to 
elect  does  not  take  away  the  power  incident  to  the  corporation  to 
elect  afterwards,  when  the  annual  day  has  passed  by  some  means 
free  from  design  or  fraud.  Now,  in  the  case  at  bar,  it  was  by 
design  that  the  last  annual  meeting  was  adjourned  without  day ; 
and  such  adjournment  was  a  fraud,  both  upon  the  law  and  upon 
the  minority,  who  were  in  favor  of  abiding  by  the  law.  In  JSTm- 
hall  V.  Marshall^  44  N.  H.  465,  Bell,  G.  J.,  in  speaking  of  as- 
semblies upon  which  the  law  casts  the  performance  of  certain 
duties  on  particular  days,  as,  in  that  case,  the  election  of  a  clerk 
for  the  city  of  Nashua  by  the  mayor,  aldermen,  and  common  coun- 
cil, says :  '^  It  must  either  be  held  that  the  body,  once  assembled, 
cannot  adjourn  till  the  business  is  done,  or  that  so  many  as  are 
ready  to  perform  their  legal  duty  shall  be  held  competent  to  con- 
tinue the  meeting  until  the  object  is  accomplished.  Of  these  con- 
sequences, both  may  be  held  to  follow  under  circumstances.  The 
majority  could  make  no  legal  adjournment  to  such  a  time  as  would 
defeat  the  performance  of  the  prescribed  duty ;  and  a  minority 
might  keep  the  meeting  in  existence  by  adjournments  till  the  duty 
was  done."  This  we  deem  the  only  safe  rule  to  adopt.  Any 
other  rule  would  open  the  door  to  great  abuse  of  power,  and  place 
a  loyal  minority  too  much  in  the  power  of  a  disloyal  majority. 

The  result  is,  we  hold  that  the  petitioners  were  duly  elected 
trustees  of  said  village  at  the  annual  meeting  thereof  held  on  the 
second  Wednesday  of  January,  1882  ;  and  it  is  ordered  that  a 
writ  of  mandamus  issue,  commanding  the  said  petitionees  to  forth- 
with deliver  to  the  said  petitioners,  trustees  as  aforesaid,  all  and 
singular  the  books,  papers,  and  articles  of  personal  property  of 
every  description  that  they,  the  said  petitionees,  or  any  of  them, 
have  in  their  possession  or  under  their  control,  belonging  to  said 
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village  in  its  corporate  capacity,  or  in  any  way  appertaining 
thereto,  or  to  the  office  of  the  trustees  thereof;  and  that  they,  the 
said  petitionees,  and  each  and  every  of  them,  do  absolutely 
desist  and  refrain  from  in  any  manner  interfering  with  the  peti- 
tioners, or  any  of  them,  in  the  exercise  of  their  office  of  trustees 
as  aforesaid. 


STATE  V.  SPEAB  aitd  DENSMOBE. 

Indictment.    Bail. 

The  fact  that  an  indictment^  fonnd  against  a  reipondent  and  properly  presented  in 
open  court  at  one  term,  bat  not  entered  upon  the  docket  until  the  succeeding 
term,  is  not  a  cause  for  discharging  his  bail. 

Hbabd  on  motion  to  discharge  the  bail,  December  Term,  1881, 
FowEBS,  J.  presiding.  The  motion  was  overruled.  The  re- 
spondent was  indicted  for  larceny.  The  case  appears  in  the 
opinion. 

C.  W.  Clark  and  A.  S.  AtLitin^  for  the  surety. 

If  the  principal  had  been  present  and  the  indictment  had  been 
permitted  to  lie  dormant,  as  was  done  in  his  absence,  he  would 
have  been  discharged  beyond  question.  Baylies  on  Sureties  & 
Guar.,  284 ;  Townsend  v.  The  People,  14  Mich.  888.  And  a  dis- 
charge of  the  principal  is  a  discharge  of  the  surety.  The  surety, 
in  the  absence  of  the  principal,  is  entitled  to  the  same  rights  to 
which  the  principal  is  entitled  if  present. 

An  unauthorized  continuance  of  a  case  operates  everywhere  a 
discontinuance  of  the  same ;  and  if  delay  is  permitted,  it  should 
appear  of  record  to  have  been  for  cause.  Helper  v.  The  State^ 
43*  Wis.  479 ;  Harrington  v.  The  State,  South.  Law  Review, 
1880,  p.  459. 

A  delay  of  a  cause  without  the  surety's  consent,  although  by 
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consent  of  the  principal,  has  been  held  by  the  highest  court  in  the 
Union  to  amount  to  a  discharge  of  the  surety.  Reese  v.  The 
United  States^  9  Wall.  18,  and  cases  there  cited. 

S.  B.  Hebardj  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  The  indictment  found  against  Spear,  the  principal, 
was  properly  presented  in  open  court,  at  the  June  term,  but  was 
not  entered  upon  the  docket  until  the  succeeding  term,  when 
Densmore,  the  bail,  entered  and  moved  that  he  be  discharged, 
and  urged  as  a  reason,  the  fact,  that  the  case  was  not  docketed 
at  the  June  term  ;  and  insisted  that  this  was  an  irregularity,  the 
effect  of  which  was  to  discharge  him  as  bail. 

The  theory  of  the  law  is  that  a  man's  bail  are  gaolers  of  his 
own  choosing,  and  he  is  as  much  under  the  power  of  the  court  as 
if  he  was  in  the  custody  of  the  proper  officer,  and  if  they  produce 
him  in  court  they  answer  the  end  of  the  law  and  do  all  that  is 
required  of  them.  1  Bac.  Ab.  860.  They  cannot  of  course  sub- 
ject him  to  constant  imprisonment,  but  he  is  so  far  in  their  power, 
that  they  may  at  any  time  arrest  him  upon  the  recognizance  and 
surrender  him  to  the  court,  and  to  do  this  may,  so  far  as  is  neces* 
sary,  restrain  him  of  his  liberty.  Upon  a  recognizance  being  en- 
tered into  in  a  criminal  cause,  there  is  an  implied  covenant  on  the 
part  of  the  government  that  it  will  not  in  any  way  take  proceed- 
ings with  the  principal  which  will  increase  the  risks  of  the  sure- 
ties or  affect  their  remedies  against  the  principal.  Reeee  v.  Uni- 
ted  States^  9  Wal.  18.  Did  the  fact  that  the  case  Yri£  not  entered 
on  the  docket  have,  that  effect  ?  Did  it  in  fact  have  any  force  in 
changing  the  rights  of  the  surety  ?  We  think  not.  It  has  always 
been  the  practice  in  this  State,  if  the  State's  attorney  deemed  it 
advisable,  to  delay  the  entry  upon  the  docket  until  the  end  of  the 
term.  It  is  at  times  necessary  to  do  this  to  prevent  the  escape  of 
indicted  parties.  There  is  no  reason  why  it  should  not  be  done, 
if  necessary  for  the  furtherance  of  justice.  The  bail  had  the 
right,  at  the  term  when  the  indictment  was  found,  even  if  the  case 
was  not  entered  upon  the  docket,  to  surrender  the  principal  in 


MARCH  TERM,  1882.  505 

State  V.  Speftr. 

court  in  discharge  of  his  recognizaDce.  The  indictment  had  been 
presented  in  open  court,  and  the  case  was  in  court,  although  not 
docketed,  and  whether  by  design,  or  inadvertently,  the  surety  was 
not,  and  could  not  be,  deprived  of  his  right  of  surrender,  and  of 
having  an  exonereter  entered  upon  the  record.  Such  right  was 
in  no  way  affected  by  the  non-entry  of  the  case  upon  the  docket. 
In  Iiee$e  v.  United  States,  nipra^  the  sureties  were  held  to  be  dis- 
charged for  the  reason  that  the  government  had  consented  that  th^ 
principal  might  place  himself  beyond  the  reach  and  control  of  the 
sureties.  They  were  unable  to  surrender  him,  by  reason  of  the 
acts  bf  the  government.  It  was  clearly  inequitable  and  unjust  to 
hold  the  sureties  liable  under  such  a  state  of  facts.  The  case  of 
Taumsend  v.  The  People^  14  Mich.  888,  relied  upon  by  the  de- 
fendant, is  not  in  point ;  for  the  court  held  that  the  recognizance 
when  taken  was  null  and  void  ;  the  surety  was  never  liable. 

What  the  effect  would  be,  in  a  case  where  the  proceedings  are 
permitted  to  slumber,  and  no  action  taken  in  the  cause,  where  the 
attention  of  the  court  is  not  called  to  the  matter  in  any  way,  we 
do  not  decide,  as  that  is  not  the  case  before  us. 

We  think,  upon  the  facts  as  shown  in  this  case,  the  rights  of 
Densmore  were  not  affected  by  the  claimed  irregularity.  Neither 
do  we  decide  whether  the  matter  is  properly  before  us  upon  mo- 
tion for  a  discharge,  as  it  is  unnecessary  to  pass  upon  that  ques- 
tion. In  The  King  v.  Clarky  5  B.  <(;  A.  728,  the  respondent  en- 
tered into  a  recognizance  somewhat  similar  to  the  one  in  this  case, 
to  appear  and  plead  at  Trinity  term,  and  to  try  the  case  at  the 
Middlesex  sittings  after  that  term,  and  to  appear  on  the  return 
of  the  postea  if  convicted ;  he  did  not  give  notice  of  trial  or  make 
np  the  record  either  after  Trinity  or  Michaelmas  terms,  but  after- 
wards in  Hilary  term,  upon  motion  of  the  government,  the  recog- 
nizances were  estreated,  and  the  court  of  King's  Bench  held  the 
proceedings  ^*  quite  regular,  and  conformable  to  the  ordinary 
practice  of  the  court,"  as  we  think  they  should  be  in  this  case. 

Let  the  judgment  be  afl&rmed. 
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LEWIS  DICKERMAIJ  v.  D.  F.  CHAPMAN. 

Parol  Evidenee.    Judgment  Lost.     Presumption. 

In  an  action  of  book  account  the  defendant  claimed  that  some  part  of  the  plaintiff's 
acoonnt  was  merged  in  a  judgment ;  that  the  judgment  was  rendered  by  a  jus- 
tice of  the  peace  ;  that  the  justice  had  deceased  ;  that  there  was  no  record  nor 
files  of  the  judgment  in  the  county  clerk's  office  or  the  possession  of  the  ad- 
ministrator. EM,  that  parol  evidence  was  admissible  to  prove  such  facts ; 
and  that  it  would  be  presumed  that  the  justice  made  a  record  of  the  judgment. 

Book  Account.  Heard  on  ao  auditor's  report,  December 
Term,  1881,  Powers,  J.,  presiding.  .The  court  rendered  judg- 
ment for  the  plaintiff  for  the  sum  found  due  by  the  auditor.  Ex- 
ceptions by  plaintiff.  The  defendant  claimed,  and  the  auditor 
allowed  him  to  prove  by  parol  evidence,  that  some  part  of  the 
plaintiff's  account  was  merged  in  a  judgment.  The  other  facts  are 
sufSciently  stated  in  the  opinion. 

Laml  ^  Tarbelly  for  the  plaintiff. 

The  record  is  the  only  evidence  by  which  a  judgment  can  be 
proved.  1  D.  Chip.  115;  2  Phil.  Ev.  (Ed.  1859)  155 ;  9  Am. 
Law  Reg.  884 ;  12  Vt.  481 ;  13  Vt.  9 ;  18  Vt.  594 ;  17  Vt.  387 ; 
6  Vt.  541 ;  5  Mass.  547;  12  Mass.  400;   1  Swift  Dig.  759. 

S.  B.  Eebard,  for  the  defendant. 

We  show  that  there  was  a  judgment  and  execution ;  and  we 
have  shown  loss  of  the  record  and  so  having  shown  its  loss,  we  are 
permitted  to  show  its  contents.  Maxham  v.  Place,  46  Yt.  434 ; 
34  Vt.  97 ;  23  Vt.  581. 

The  opinion  of  the  court  was  delivered  by 

Tapt,  J.  The  auditor  found  from  parol  evidence,  that  a  judg- 
ment against  the  defendant  was  rendered  in  favor  of  the  plaintiff, 
in  January,  1856,  by  a  justice  of  the  peace;  that  the  justice  was  dead^ 
and  had  been  for  more  than  two  months ;  that  there  was  no  record 
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of  said  judgment,  or  files  in  such  case,  in  the  connty  clerk's  office, 
or  in  the  hands  of  the  administrator  of  the  estate  of  the  justice. 
Whether  the  admission  of  such  evidence  was  error,  is  the  only 
question  in  the  case  for  this  court  to  pass  upon.  The  auditor  found 
that  a  judgment  was  rendered ;  that  an  execution  was  issued ;  and 
that  payments  were  made  upon  it.  From  these  facts  we  think  the 
legitimate  presumption  is,  that  a  record  of  the  judgment  was  made. 
The  plaintiff  insists  that  there  was  no  proof  of  the  existence  of  such 
a  record ;  that  it  is  necessary  that  it  should  first  appear  that  a 
record  was  actually  made,  and  that  the  court  cannot  presume  tha- 
one  was  made.  The  judgment  having  been  rendered,  it  was  the 
duty  of  the  justice  to  have  made  a  record.  *'  All  persons  are  pre- 
sumed to  have  dulj*  discharged  any  obligation  imposed  on  them, 
either  by  written  or  unwritten  law."  Best  on  Ev.  s.  848.  And 
especially  is  thia  true  of  public  officers.  The  law  therefore  pre- 
sumes that  the  record  was  made,  and  its  loss  having  been  shownt 
the  evidence  was  properly  admitted.  Maxham  v.  Place ^  46  Vt. 
484.  Judgment  affirmed. 


ARCHIBALD  BACHOP  ».  W.  H.  HILL. 

Amendment  of  Declaration.    Reference,     Bent.     General  As- 
$ump9it.     Waiver.     Variance, 

1.  A  declaiation  containing  only  counts  in  general  afisampslt,  claiming  that  the  de- 

fendant was  indebted  for  rent,  may  be  amended  by  filing  a  new  count  declar- 
ing more  formally  for  use  and  occupation. 

2.  The  qneetion  of  yariance  ia  waived,  if  there  ia  no  objection  to  receiving,  and  no  mo- 

tion to  diamiaa,  the  new  declaration. 

3.  AU  qneetiona  as  to  form  or  yariance  are  waived  by  the  reference. 

Heabd  on  a  referee's  report,  December  Term,  1881,  Powebs,  J., 
presiding.  The  Court  disallowed  the  larger  sum  found  due  for 
rent.    The  action  was  assumpsit,  containing  only  the  general 
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couDts,  claiming  the  snm  of  990,  ^^  for  work  and  labor,  care  .  .  .  ; 
also  for  a  like  further  sum  due  from  the  defendant  to  the  plaintiff 
for  rent."    The  other  facts  are  stated  in  the  opinion. 

LeilU  ^  Carpenter  J  for  the  plaintiff. 

Assumpsit  is  the  proper  action  for  rent.  1  Chit,  PL  (8  Am. 
Ed.)  848 ;  Chit,  on  Con,  (11  Am.  Ed.)  510-11.  The  plaintiff 
had  a  right  to  amend.  28  Vt.  678  ;  29  Vt.  459 ;  51  Vt.  272, 
All  questions  of  form  are  waived  by  the  reference.  58  Vt.  585  ; 
26  Yt.  188 ;  80  Yt.  610 ;  84  Yt.  121.  Defendant  should  have 
moved  to  dismiss  the  amended  count.    15  Yt.  716 ;  7  Yt.  228. 

E.  W.  Smithy  for  the  defendant. 

The  plaintiff  could  not  recover  under  the  general  counts.  12 
Yt.  189 ;  16  Yt.  95.  The  new  count  made  an  entirely  different 
cause  of  action.    2  Aik.  252 ;  2  Saund.  PL  &  £v.  888 ;  2  Yt.  295. 

The  opinion  ofthe  Court  was  delivered  by 

BoTGE,  Ch.  J.  The  only  question  made  in  the  County  Court 
upon  the  hearing  on  the  report  was  as  to  the  power  of  the  court 
to  allow  the  original  declaration  to  be  amended  by  filing  the  new 
count  which  is  appended  to  the  report.  No  question  is  made  but 
that  the  item  for  rent  was  recoverable  upon  the  report  made  by 
the  referee*  if  it  was  allowable  to  file  that  count.  The  form  of  ac- 
tion was  the  proper  one  for  the  recovery  of  rent ;  and  the  origi- 
nal declaration  alleged  that  at  the  time  of  bringing  the  suit  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  990  for  rent. 
It  does  not  appear  that  any  objection  was  made  to  the  filing  of  the 
new  count,  or  exception  taken  to  the  ruling  of  the  court  allowing 
it  to  be  filed. 

Upon  the  authority  of  Peek  v.  Smith,  3  Yt.  265,  Way  v.  Foie- 
field,  7  Yt.  228,  and  Blodgett  v.  Skinner,  15  Yt.  716,  the  de- 
fendant, by  neglecting  to  move  to  dismiss  or  to  except  to  the  rul- 
ing of  the  court  permitting  the  amendment,  and  pleading  to  the 
action,  waived  any  objection  to  its  being  made.  In  the  latter  case 
the  defendant  demurred  to  the  declaration,  and  alleged  as  a  cause 
of  demurrer  that  the  new  count  was  variant  from  the  declaration 
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npoQ  which  the  trial  was  had  before  the  magistrate ;  and  it  was 
held  that  if  the  new  declaration  is  inconsistent  with  the  original 
canse  of  action,  objection  should  be  made  to  receiving  it,  or  it 
should  be  met  by  a  motion  to  dismiss ;  and  if  no  such  motion  or 
objection  is  made,  the  question  of  variance  will  be  understood  as 
being  waived.  But  we  think  in  this  case  the  amendment  was  one 
that  the  court  had  power  to  allow.  It  has  been  understood  since 
the  case  of  Skinner  v.  ffrant^  12  Yt.  456,  that  amendments  of 
this  character  were  permissible.  The  true  rule  upon  the  subject 
is  stated  by  Judge  Redfibld  in  Qranite  Co.  v.  Farrary  53  Vt. 
585 ;  and  the  authorities  referred  to  in  that  opinion  and  the  briefs 
of  counsel,  settle  beyond  dispute  that  the  amendment  was  properly 
allowed. 

The  judgment  is  reversed,  and  judgment  for  the  plaintiff  for  the 
largest  sum  found  due  by  the  referee. 


CASES 

ARGUED    AND    DBTEBMIKED 


IH  THB 


SUPREME    COURT 


rOB  THB 


COUNTY  OF  LAMOILLE, 


AUGUST  TERM,  1881. 


pbbsbht: 

Hon.  homer  E.  ROYCE,  1 

Hon.  JONATHAN  ROSS,  lAa^r^n..^  t«^^». 

Hon.  WHEELOCK  G.  VEAZBY,  >^A^mtant  Jtooks. 
Hon.  RUSSELL  S.  TAFT.  J 


LEWIS  J.  WHITE  &  WIFE  v.  THE  TOWN  OP  STOWlt 

hgwry  on  Highway.    Notice. 

The  following  notice  was  gi?en  to  the  aelectmeii :  "  Stowe,  Aug.  2t  1874.  To  the 
selectmen  of  Stowe.*  I  enter  complaint  for  the  roads  not  being  what  they  should 
be.  My  wife  stepped  into  a  hole  in  a  culyert  near  the  Chas.  Hanks  place,  or 
where  B!  W.  Demeritt  lives,  July  22d,  and  hurt  her  left  limb  and  back."  HOd, 
that  the  notice  was  insufficient  both  as  to  the  place  where  and  the  time  whenj 
the  accident  happened  ;  that  if  the  notice  does  not  state  that  the  injoiy  hap- 
pened on  a  highway  that  the  town  was  bound  to  keep  in  repair,  the  selectmeii 
would  be  justified  in  disregarding  it 

Case  to  recover  damages  for  injaries  received  while  travelling 
on  the  highway.  Trial  bjr  jary,  December  Term,  1879,  Powebs, 
J.,  presiding.  Verdict  and  judgment  for  the  plaintiffa  The  case 
is  stated  in  the  opinion. 
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George  WtlkinSy  for  the  defendant. 

TF.  P.  DUKnffhamj  Brigham  ^  Waterman  and  V.  P.  Ma- 
etUchany  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

BOTCE,  J.  Exception  was  taken  to  the  pro  forma  ruling 
of  the  court  that  the  notice  to  the  defendant  town  that  was  put  in 
evidence  by  the  plaintiff  was  legally  sufficient.  The  notice  was 
as  follows : 

"  Stowe,  Aug.^1, 1874. 
''  To  the  Selectmen  ofStotoe  : 

<'  I  enter  complaint  for  the  roads  not  being  what  they  should  be. 
My  wife  stepped  into  a  hole  in  a  culvert  near  the  Ghas.  Hanks  place,  or 
where  R.  W.  Demeritt  lives,  July  22d,  and  hurt  her  left  limb  and  back, 
and  I  wish  you  to  come  and  settle  the  damage.  L.  J.  WHrrs." 

The  defendant  objected  to  said  notice,  and  claimed  that  it  was 
insufficient  and  invalid,  for  the  reason  that  it  did  not^  contain  a 
suitable  and  sufficient  statement,  designation  and  description  ot 
the  time  when  and  the  place  where  the  alleged  injury  was  re- 
ceived, nor  any  statement  that  the  same  was  received  at  any  time 
by  reason  of  the  insufficiency  or  want  of  repair  of  any  highway  in 
the  town  of  Stowe. 

The  act  passed  in  1870,  and  which  was  in  force  at  the  time  of 
the  alleged  injury,  provided  that  no  action  should  be  thereafter 
had  or  maintained  in  any  court  in  this  State  against  any  town  for 
injuries  received  or  damages  sustained  through  the  insufficiency 
of  any  highway  or  bridge,  unless  notice  shall  have  first  been 
given  in  writing  to  one  or  more  of  the  selectmen  of  the  town  in 
which  the  highway  or  bridge  is  situated,  by  the  person  injured  or 
claiming  damage,  within  thirty  days  of  the  occurrence  of  such  in- 
jury or  damage,  stating  the  time  when  and  the  place  where  such 
injury  was  received  ;  and  that  he  or  she  so  injured  or  damaged 
will  claim  satisfaction  of  such  town.  Previous  to  the  passage  of 
that  act  a  party  sustaining  injury  through  the  insufficiency  of  a 
highway  or  bridge,  was  only  required  to  give  notice  within  thirty 
days  that  he  should  claim  satisfaction  of  the  town.  The  notice 
was  not  required  to  be  in  writing,  or  to  state  the  time  or  place  of 
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the  happening  of  the  injury.  The  purpose  of  the  Legislature  in 
the  enactment  of  the  statute  of  1870  is  forcibly  and  clearly  stated 
in  the  opinion  by  Boss,  J.,  in  Law  v.  Fairfield^  46  Vt  425  ;  and 
is  repeated  by  the  same  judge  in  Bahcock  ^  Wife  y.  CMlfordy  47 
Vt.  519;  and  in  UnderhUl  v.  Washington^  46  Vt.  767,  it  is 
said  by  Rbdfield,  J.,  that  the  act  of  1870  was  evidently  intended 
to  place  the  fact  of  notice  beyond  dispute,  and  to  require  the  time 
and  place  of  injury  to  be  made  specific. 

The  benefit  that  it  was  designed  towns  should  derive  from  the 
giving  of  the  notice  required  by  the  act  of  1870,  was  that  they 
might  be  advised  of  the  kind  and  character  of  claims  that  might 
be  made  against  them  and  prepare  their  defense ;  and  in  order 
that  the  notice  may  be  of  value  to  them  for  that  purpose,  the  time 
and  place  of  injury  must  be  made  specific.  It  must  be  so  certain 
in  description  of  time  and  place  as  to  impose  a  duty  upon  the  se- 
lectmen to  investigate  the  claim.  If  the  notice  does  not  state  that 
the  injury  happened  on  a  highway  that  the  town  was  bound  to 
keep  in  repair,  the  selectmen  would  be  justified  in  disregarding  it. 
So,  if  the  notice  does  not  state  that  the  injury  happened  within 
thirty  days  next  preceding  its  receipt,  they  might  well  say  that 
the  injured  party  had  no  claim  against  the  town. 

This  court  has  frequently  passed  upon  the  question  of  the  suf- 
ficiency of  notices  under  the  acts  of  1870  and  1874,  in  the  des- 
cription given  of  the  place  where  the  injury  happened ;  and  it  has 
been  held  that  the  notice  should  point  as  directly  and  plainly  to 
the  place  as  was  reasonably  practicable,  having  regard  to  its  char- 
acter and  its  surroundings ;  and  that  no  more  definite  rule  could 
be  prescribed.  It  has  never  been  held  that  a  notice  which  omit- 
ted to  state  that  the  injury  happened  upon  a  highway  was  suflScient ; 
and  there  is  no  reason  why  the  statement  of  the  time  when  the  in- 
jury happened  should  not  be  made  definite  and  certain. 

'The  notice  that  was  received  in  evidence  in  this  case  begins  by 
saying :  ^^  I  enter  complaint  for  the  roads  not  being  what  they  should 
be,''  without  stating  the  respect  in  which  they  were  deficient  or  mak- 
ing any  reference  to  the  roads  about  which  the  complaint  was  made, 
and  with  nothing  to  show  that  roads  in  the  town  of  Stowe  were 
meant,  except  that  it  was  dated  at  Stowe  and  directed  to  the  se- 
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lectmen  of  that  town.  After  a  period  it  then  states  that  the  wri- 
ter's wife  stepped  into  a  hole  in  a  culvert  near  the  Chas.  Hanks 
place,  or  where  B.  W.  Demeritt  lives,  July  22d,  and  describes  the 
injury  she  received.  It  was  held  in  Underhill  v.  Washington^ 
Mupra^  that  parol  evidence  was  not  admissible  to  supply  a  legal 
requirement  of  a  written  notice ;  so  that  the  suflGciency  of  the  no- 
tice has  to  be  determined  without  reference  to  anything  which 
transpired  subsequently  to  its  receipt.  Testing  the  notice  by 
what  it  contained,  it  was  manifestly  defective  in  omitting  to  state 
with  the  required  certainty  the  time  when  the  injury  was  received, 
and  that  it  was  received  upon  a  highway  in  the  defendant  town. 
The  date  given  might  as  well  refer  to  some  previous  year  as  the 
year  in  which  the  notice  is  dated.  The  designation  of  the  place 
where  the  injury  was  received,  as  being  a  hole  in  a  culvert, 
without  saying  that  the  culvert  formed  a  part  of  any  highway 
in  the  defendant  town,  or  describing  where  it  was,  only  by  refer- 
ence to  Hanks'  place  or  where  Demeritt  lives,  was  not  sufficiently 
definite  and  certain  to-  answer  the  requirements  of  the  statute. 
It  did  not  give  such  notice  to  the  town  as  this  court  has  always 
held  towns  were  entitled  to  have. 

The  judgment  is  reversed  and  cause  remanded. 


NA80N  CHAFFEE  v.  BIGHMOND  HOOPER  ft  Othebs. 

Sheriff^t   Band.      Sureties.     Judgment  for  more  than  the  Ad 
Damnum.     Witness.    B.  L.j  s.  1002. 

1.  The  Oonnty  Court  rendered  judgment  for  more  than  the  ad  damnum  in  the  writ ; 

but  Buch  a  judgment,  though  erroneouB,  is  not  void  ;  and  the  error  is  not  a  bar 
to  an  action  brought  against  the  sureties  on  the  bond  of  a  deputy  sheriff  who 
fatted  to  perform  his  duty  in  serving  a  writ. 

2.  An  action  brought  by  the  sheriif  against  the  sureties  on  the  bond  of  his  deputy 

who  has  deceased,  is  not  premature,  though  the  claim  had  not  been  presented 
against  the  deputy's  estate,  and  no  judgment  rendered  against  the  plaintiff, 
who,  being  liable  for  his  deputy's  default,  paid  without  suit 

88 
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3.  In  an  action  bronght  by  the  sheriff  against  the  Bureties  on  his  deputy's  bond  for 

his  defkult  in  not  properly  making  an  attachment,  the  attaching  creditor,  thoogh 
the  depnty  is  dead,  is  a  witness  for  the  sheriff  in  this  action  to  prove  that  he  re- 
fosed  to  allow  the  deputy  to  take  a  oertain  person  as  receiptor.  It  is  eoLateral 
to  the  cause  of  action  in  issue  and  on  trial.  * 

4.  The  sheriff's  right  to  recover  Is  not  affected  by  the  fact  that  when  he  paid  for  his 

deputy's  neglect,  he  took  a  bond  back  conditioned  for  repayment  in  the  event 
that  it  should  turn  out  that  there  was  no  legal  default,  as  against  the  plaintiff. 

Heard  by  the  court,  April  Term,  1881,  Powers,  J.,  presiding. 
Judgment  for  the  plaintiff. 

Debt  on  bond  given  by  A.  Dwinell  as  principal,  Geo.  L.  Water- 
man, E.  B.  Sawyer,  Richmond  Hooper,  Robert  C.  Barnes,  E.  L. 
Whitney,  E.  Douglass  and  Eli  Jewett  as  sureties  to  the  plaintiff, 
dated  December  1,  1875,  to  idemnify  the  plaintiff,  who  was  then 
sheriff  of  Lamoille  County,  against  any  default,  misfeasance,  or 
malfeasance  of  said  Dwinell,  as  his  deputy  sheriff. 

Plea,  non  est  factum^  as  to  one  defendant,  and  that  the  said 
Dwinell  took  the  receipt  of  S.  W.  Wiggins,  of  Ashland,  Mass., 
who  was  then  responsible,  for  the  property  attached  by  the  direc- 
tion of  A.  C.  Fletcher,  the  attaching  creditor,  or  of  his  counsel, 
and  also  notice  of  special  matter  of  defence. 

It  was  conceded  that  the  property  attached  on  the  writ  in  favor 
of  Fletcher  was  sufficient  in  value  to  pay  the  execution  in  his 
favor.    The  other  facts  are  stated  in  the  opinion. . 

M.  0.  Heath  and  Brigham  ^  Waterman^  for  the  defendants. 

This  suit  is  premature,  no  claim  having  been  presented  against 
the  estate  of  Dwinell.     46  Vt.  60. 

The  case  shows  that  judgment  in  original  suit,  Fletcher  v.  Hogan 
^  Co. J  was  taken  for  $19.34  above  the  ad  damnum  in  the  writ. 
This  was  erroneous  and  cannot  now  be  cured,  and  is  consequently 
fatal  to  this  suit.  Brown  v.  Smith,  24  111.  196 ;  Smith  v.  Phdpty 
7  Wis.  211 ;  Pope  v.  SaUman,  35  Mo.  862 ;  AUee  v.  JStndUe«, 
86  111.  275 ;  Roberts'  Dig.,  416,  sec.  11. 

Fletcher  was  not  a  competent  witness,  Dwinell  the  other  party 
to  the  matter  in  issue  or  cause  of  action  being  dead.    Acts  of 
1876,  No.  88.    Davie  v.    Windsor  Savings  Bank,  48  Vt.  682 ; 
Eollister  v.  Young,  42  Vt.  403 ;  Merrill  v.  Pinney,  48  Vt.  606. 
•See  Im,  Co.  v.  W^Um,  63  Vt.  14.-RSP. 
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P.  K.  GUed,  for  the  plaintiflF. 

The  judgment  was  not  void,  though  the  damages  exceed  the  ad 
damnum.     Brayt-  72. 

But  error,  if  the  court  has  jurisdiction,  does  not  render  the 
judgment  void.  Hammond  ^  Draper  v.  Wilder  ^  Loch^  25  Vt. 
342.  The  ad  damnum  is  only  one  clause  of  the  declaration,  and  is 
always  subject  to  amendment.    Harris  y.  BeUinj  48  Vt.  478. 

The  opinion  of  the  court  was  delivered  by 

Yeazey,  J.  This  is  an  action  of  debt  against  the  defendants 
as  principal  and  sureties  upon  a  deputy  sheriff's  bond.  The 
deputy,  Dwinell,  had  taken  a  receiptor  for  goods  attached  in  a 
suit  in  favor  of  one  Fletcher,  but  without  his  consent.  The  ad 
damnum  in  the  writ  was  $400.  The  judgment  rendered  was  over 
$400.  The  plaintiff,  who  was  the  sheriff,  paid  this  judgment,  and 
brought  this  suit  upon  the  bond  of  his  deputy. 

I.  The  defendants  in  this  suit  now  claim  that  the  plaintiff  can- 
not recover,  for  the  reason  that  the  judgment  in  the  Fletcher  suit- 
was  void,  being  for  more  than  the  ad  damnum  in  the  writ.  It 
was  error  to  render  a  judgment  for  more  than  the  ad  damnum  ; 
but  the  judgment  was  not  void.  It  was  an  error  which  the  judg- 
ment debtor  might  waive,  and  which  the  defendants  in  this  collat- 
eral suit  cannot  make  available.  It  is  well  settled  that  where 
courts  have  jurisdiction  of  a  cause,  their  judgments,  hpwever  er- 
roneous, are  valid  until  reversed  or  set  aside.  Hammond  ^  Dra- 
per V.  Wilder  ^  Locke^  25  Yt.  842 ;  Bruce  v.  Cloutman,  45 
N.  H.  87.  In  Freeman  on  Judgments,  section  116,  the  author 
pats  the  proposition  in  the  negative  form,  that  the  judgment  of  a 
court  of  general  jurisdiction  is  not  void,  except  where  the  court  has 
no  jurisdiction.   See  also  Huj^y.  Hutchinson^  14  How.  TJ.  S.  586. 

II.  It  is  claimed  that  this  suit  is  prematurely  brought,  because 
Dwinell  is  dead,  and  no  claim  has  been  allowed  against  his  es. 
tate,  and  no  judgment  rendered  against  the  plaintiff. 

There  are  no  statutory  provisions  regulating  proceedings  on  a 
deputy's  bond  to  the  sheriff,  as  there  are  in  respect  to  the  sheriff's 
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official  boDd.  The  sheriff  may  take  a  bond  or  not  from  his  deputy 
in  his  discretion.  Gen.  Sts.  s.  6,  p.  86.  If  he  does,  it  is  bat  a 
contract  between  them  as  individuals  in  the  form  adopted,  and 
proceedings  thereon  for  breach  stand  the  same  as  in  ordinary 
cases.  This  suit  was  not  prematurely  brought  on  the  grounds 
claimed. 

III.  Was  Fletcher  competent  to  testify  to  the  fact  that  the 
deputy  Dwinell  sought  his  consent  to  take  Wiggins  as  receiptor, 
and  that  he  refused  ?  He  is  not  a  party  ^^  to  the  contract  or  cause 
of  action  in  issue  and  on  trial."  The  transaction  to  which  he 
testified  was  another  matter  between  him  and  Dwinell,  bearing 
upon  the  cause  of  action  on  trial,  but  only  collaterally.  When 
the  fact  is  but  incidental  and  collateral  to  the  contract  or  cause  of 
action  in  issue  and  on  trial,  this  court  has  repeatedly  held  that 
the  disqualifying  proviso  to  section  24,  chapter  36,  General  Stat- 
utes, does  not  apply.  Cole  v.  Shurtleff^  41  Vt.  311 ;  Morse  v. 
Low^  44  Vt.  561.  Moreover,  this  court  decided  in  LytU  ▼. 
Sondes  JEstate,  40  Vt.  618,  that  the  limitation  or  exception  in  the 
proviso  in  case  of  the  death  or  insanity  of  one  of  the  parties,  ap- 
plies only  to  parties  ;  it  does  not  exclude  persons  interested  in 
the  event  of  the  suit,  ^'  unless  they  are  parties  to  the  contract  or 
cause  of  action  in  issue  and  on  trial."  The  witness  being  com- 
petent and  the  testimony  admissible,  the  County  Court  was  war- 
ranted in  finding  as  it  did  that  Dwinell  called  upon  Waterman  to 
advise  him  as  his,  Dwinell's,  attorney,  and  not  to  advise  him  as 
the  attorney  of  Fletcher. 

lY .  The  fact  that  the  plaintiff  when  he  paid  the  Fletcher  exe- 
cution took  a  bond  back,  conditioned  for  repayment  in  the  event 
that  it  should  turn  out  that  there  was  no  legal  default  as  against 
the  plaintiff,  does  not  affect  his  right  of  recovery.  He  in  fact  paid 
the  execution,  and  there  being  a  question  as  to  his  being  obliged 
to  pay  it,  he  but  exercised  a  right  by  taking  security.  No  per- 
son's rights  were  concluded  or  affected  by  his  act.  He  must  either 
pay  or  be  subject  to  a  suit.  It  now  appears  he  was  liable,  and  in 
paying  acted  wisely. 

The  pro  forma  judgment  of  the  County  Court  is  affirmed. 
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H.  N.  MELENDY,  Admr.  of  MILES  BENNETT'S  Est.,  v. 
CLARK  P.  AND  JULIA  8PAULDING. 

Trover.       Witness.      Evpert.      Presumption.      Practice. 
Certified  Execution. 

1.  In  an  action  of  troTor  for  the  conversion  of  goyemment  boncUi  owned  by  the  plain- 

tiif*8  intestate,  the  defendants  were  disqualified  as  witnesses  by  the  R.  L.  s. 
1003,  ad  to  what  occurred  before  the  appointment  of  the  plaintlif  as  administra* 
tor,  except  to  explain  facts  and  circumstances  which  took  place  after  the  death 
of  the  intestate. 

2.  The  question  being  whether  certain  expert  testimony  was  admissible,  the  Supreme 

Court  presumed  that  the  witnesses  were  experts,  as  the  exceptions  showed  noth- 
ing to  the  contrary. 

3.  The  question  before  the  referee  being  the  intestate's  mental  capacity  to  make  a 

gift,  one  witness,  an  eicpert,  was  asked:  "What  is  your  opinion  as  to  his  capac- 
ity to  dispose  of  and  manage  property  of  several  hundred  dollars  in  one  trans- 
action ?"  and  answered,  **  I  should  doubt  his  ability  to  convey  that  amount  of 
property  " ;  another  witness,  also  an  expert,  was  asked:  **Was  his  mind  in  such 
condition  that  he  could  understandingly  dispose  of  000  dollars  In  government 
bonds  7*  and  answered  "  I  don't  think  it  was."  Held,  that  the  only  objection 
was  to  the  teoond  que^tiont  and  this,  that  it  was  leading  in  form ;  and  that  was 
in  the  discretion  of  the  referee. 

4.  Unless  such  limitations  are  Imposed  by  the  parties  in  the  agreement  to  refer,  and 

the  same  became  a  part  of  the  rule,  the  referee  is  not  bound  to  conform  to  the 
strict  rules  of  law  in  the  examination  of  witnesses  and  admission  of  testimony. 

5.  The  granting  or  refusing  of  a  certified  execatlon  in  actions  of  tort  is  largely  a  mat- 

ter of  fact  to  be  determined  by  the  County  Court.  And  if  the  case  had  been 
referred,  the  court  could  investigate  this  subject  on  other  evidence  than  that 
before  the  referee. 

6.  R.  L.  s.  1008,  qualification  of  witness,  construed. 

Heard  on  the  report  of  a  referee,  April  Term,  1881,  Powers, 
J.,  presiding.  Judgment,  pro  forma^  for  the  plaintiff  to  recover 
the  larger  sum  reported. 

Action,  trover.    The  plaintiff  is  the  administrator  of  the  estate 

of  Miles  Bennett,  deceased.    The  suit  was  brought  to  recover  the 

valne  of  certain  government  bonds  and  money  which  the  plaintiff 

claimed  the  defendants  received  of  said  Bennett  in  his  life  time, 

and  since  converted  to  their  own  use.     The  following  question 

was  asked  E.  P.  Mudgett,  a  witness  for  the  plaintiff : 

What  is  your  opinion  as  to  his  (Bennett's)  capacity  to  dispose  of  and 
manage  property  of  several  hundred  dollars  in  one  transaction  ? 
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The  referee  allowed  him  to  answer : 

Ad6.  My  opinion  is  I  should  doubt  his  ability  to  convey  that  amount 
of  property. 

The  referee  also  allowed  the  following  question  to,  and  answer 

by,  another  witness,  Dr.  J.  B.  Jordan  : 

Q.    Was  his  (Bennett's)  mind  in  such  condition  that  he  conld  under- 
standingly  dispose  of  five  hundred  dollars  in  government  bonds  ? 
Ans.    I  don't  think  it  was. 

A  motion  was  made  for  a  certified  execution.  The  court  re- 
committed the  report  to  the  referee  to  report  facts  to  enable  it  to 
determine  the  motion.  He  re-examined  his  minutes  of  the  testi- 
mony  taken  upon  the  hearing  before  him,  and  submitted  an  addi- 
tional report.    The  other  facts  appear  in  the  opinion. 

JSenrif  Ballard  and  O-eo.  L.  Waterman^  for  the  defendants. 

In  this  case — as  in  all  actions  of  trover — the  '*  cause  of  action 
in  issue  and  on  trial''  is  the  conversion  of  the  U.  S.  bonds ;  the 
conversion  is  the  gist  of  the  action.^  The  substantial  issues  or 
questions  litigated  in  the  trial  of  this  case  were  the  mental  capac- 
ity of  Bennett  to  make  a  valid  gift,  and  the  demand  for  and  the 
refusal  to  give  up  the  bonds  to  the  administrator,  Melendy.  The 
material  question,  then,  is,  who  were  the  '^  original  parties'*  to 
this  ^^  cause  of  action  ?"  As  the  conversion  of  the  bonds  was  the 
gist  of  the  action,  who  were  the  ^^  original  parties"  to  the  con- 
version ?  If  this  court  should  hold  that  the  conversion  took  place 
at  the  time  when  the  demand  was  mad^  by  the  administrator  upon 
Julia  Spaulding,  in  the  absence  of  her  husband,  when  she  had 
possession  of  the  bonds,  and  she  refused  to  deliver  them,  then,  in 
that  case,  the  '^  original  parties"  to  that  transaction  or  *^  cause 
of  action  in  issue"  would  be  the  administrator,  Melendy,  and  Ju- 
lia Spaulding.  And  as  neither  of  these  parties  is  dead,  the  de- 
fendants, or  either  of  them,  would  not  be  excluded  as  witnesses 
by  the  statute.  An  expert  can  be  permitted  to  give  his  opinion 
upon  a  question  of  mental  capacity  based  upon  facts  proved  by 
other  witnesses.  1  Green.  Ev.  s.  440.  But  neither  an  ordinary 
witness  nor  an  expert  can  be  asked  to  give  his  opinion  as  to  the 
mental  capacity  of  a  party  to  do  or  perform  the  very  transaction 
in  question,  as  this  is  putting  the  witness  in  the  jury  box  and  ask- 
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ing  him  to  decide  the  case.    Fairchild  v.  Baseombj  85  Yt.  416. 
The  coon  erred  in  granting  a  certified  execution.     85  Yt.  518. 

M.  0.  Heath,  for  the  plaintiff. 

The  reference  being  general  in  this  case,  all  decisions  made  by 
the  referee  are  final  and  condasiye,  except  such  as  are  submitted 
to  the  court  by  the  report.  Learned  v.  BeUawe,  8  Yt.  79  ;  Stem 
V.  Woodwarth,  17  Yt.  297  ;  WhiU  v.  White,  21  Yt.  260 ;  OiUting 
V.  SUme,  28  Yt.  571 ;  Park  v.  PraU,  88  Yt.  545  ;  BiUy  v. 
Nayei,  44  Yt.  455. 

The  presumption  is  that  the  witnesses  were  professional  ex- 
perts. 1  Best  Ev.  616  ;  4  Iowa,  468 ;  19  La.  162 ;  41  Penn.  St. 
470 ;  2  Yt.  181 ;  81  Yt.  617  ;  38  Yt.  209 ;  88  Yt.  182 ;  48  Yt. 
428.  The  evidence  was  admissible.  88  Yt.  15, 124 ;  41  Yt.  99  ; 
2  Best  Ev.  p.  944,  n. ;  81  Oa.  424.  Plaintiff  entitled  to  certified 
execution.  89  Yt.  177  ;  Waite  Act.  &  Def.  6, 178 ;  2  Green. 
Ev.  642  ;  22  Yt.  85 ;  85  Yt.  616 ;  42  Yt.  262. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  I.  The  defendants  were  properly  excluded,  by  the 
referee,  as  witnesses  to  what  occurred  before  the  appointment  of 
the  plaintiff  as  administrator,  except  to  explain  facts  and  circum- 
stances which  took  place  after  the  death  of  the  intestate.  They 
are  expressly  disqualified  by  Sec.  1003,  B.  L.  Fitzsimons  v. 
Sauthfvicky  88  Yt.  609 ;  Walker  v.  Taylor,  48  Yt.  612 ;  French  v. 
Barron  et  al,  49  Yt.  471 ;  BoherU  v.  Lund,  45  Yt.  82.  The 
case  does  not  fall  within  the  principles  of  sec.  1002  B.  L.,  on 
which  the  defendants'  counsel  have  based  their  argument  on  this 
exception. 

II.  The  defendants  contend  that  the  referee  erred  in  admitting 
the  testimony  of  E.  P.  Mudgett  and  of  Dr.  J.  B.  Jordan,  which 
was  objected  to.  It  does  not  appear  whether  these  witnesses  were 
professional  experts  on  the  subject  in  regard  to  which  they  were 
inquired  of.  It  is  to  be  presumed  that  they  were  such  experts  so 
long  as  nothing  is  shown  to  the  contrary.  It  is  incumbent  upon 
the  excepting  party  to  have  every  fact  appear,  necessary  to  show 
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error  in  the  ruling  excepted  to.  Error  will  not  be  presumed. 
But  it  is  contended  if  they  were  professional  experts  in  regard  to 
the  subject  to  which  the  inquiry  related,  the  inquiries  were  im- 
proper on  the  ground  they  made  the  witnesses  really  jurors  in  the 
case.  The  principal  question  in  the  case  was  as  to  the  mental  ca- 
pacity of  the  intestate  at  the  time  he  made  the  alleged  gift  to  the 
defendants.  Mr.  Greenleaf  says :  ^^  But  where  scientific  men  are 
called  as  witnesses,  they  cannot  give  their  opinions  as  to  the  gen- 
eral merits  of  the  case,  but  only  their  opinions  upon  the  facts 
proved.''  1  Greenleafs  Evidence,  s.  440.  Judge  Alois  in  FairehUd 
et  al.  V.  Bascomb  et  oZ.,  85  Yt.  898,  discusses  this  subject  at  length 
and  reviews  the  authorities,  and  on  this  particular  branch  of  the 
subiect  says :  ^'  What  is  suflGcient  capacity  to  transact  business,  or 
to  make  a  will,  is  a  matter  of  law,  depending  somewhat  upon  the 
nature  of  the  business.  A  witness  may  not  correctly  apprehend 
the  rule  of  law,  and  if  he  uses  such  expressions  may  be  misled 
himself,  or  may  mislead  the  jury.  Hence  the  question  should  be 
framed  so  as  to  require  him  to  state  the  measure  of  the  testator's 
capacity  in  his  own  language,  and  by  such  ordinary  terms  or  forms 
of  expression  as  will  best  convey  his  own  ideas  of  the  matter,  or, 
to  use  Judge  Bupfin's  expression  in  Orawell  v.  JGTtVA;,  3  Dev.  858, 
to  state  the  degree  of  intelligence  or  imbecility  ^  in  the  best  way 
he  can.' "  Under  this  rale  we  do  not  think  the  question  to,  and 
answer  by,  the  witness  Mudgett  was  objectionable,  nor  the  ques- 
tion to,  and  answer  by,  the  witness  Jordan,  except  it  was  leading 
in  form.  It  does  not  appear  that  there  was  any  objection  to  the 
form  of  the  question,  and  if  there  were,  that  matter  rested  largely 
in  the  discretion  of  the  referee.  If  each  witness  had  been  asked 
his  opinion  of  the  intestate's  ability  to  dispose  of  his  property,  and 
had  answered  in  substance  as  he  did,  no  valid  objection  could, 
under  the  above  rule,  be  taken  to  the  substance  of  the  testimony. 
But  whether  these  questions  and  answers  were  strictly  correct  in 
form  is  immaterial.  The  parties  agreed  to  try  the  case  by  a  ref- 
eree. They  selected  their  own  tribunal,  and  in  the  agreement  to 
refer  the  case  did  not  impose  any  limitations  upon  the  referee  in 
regard  to  the  manner  in  which  he  should  conduct  the  trial,  whether 
according  to  the  strict  rules  of  law  or  not.    Unless  such  limitations 
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are  imposed  by  the  parties  in  the  agreement  to  refer,  and  the  same 
became  a  part  of  the  rule,  the  referee  is  not  bound  to  conform  to 
the  strict  rules  of  law  in  the  examination  of  witnesses  and  admis- 
sion of  testimony.  CvUing  v.  Stone^  23  Yt  571,  and  other  cases 
cited  by  plaintiff's  counsel. 

III.  The  granting  or  refusing  a  certificate  that  the  cause  of  ^ 
action  arose,  from  \h%  wilful  or  malicious  act  or  neglect  of  ^the  de- 
fendants in  actions  of  tort  is  largely  a  matter  of  fact  to  be  deter- 
mined by  the  County  Court,  and  so  far  as  the  decision  of  that 
court  is  based  upon  its  finding  such  facts  as  are  necessary  to  sup- 
port the  certificate,  it  is  not  revisable  in  this  court.  Bobiiuon  t. 
WUsan,  22  7t.  35;  SciUe  v.  Austin,  85  Vt.  615;  Whiting  v. 
Daw,  42  Vt.  262. 

The  action  is  one  in  which  a  certificate  could  properly  be 
granted.  The  facts  found  by  the  referee  are  such  that  no  error  in 
granting  the  certificate  appears  affirmatively.  It  is  not  stated  that 
the  County  Court  granted  the  certificate  wholly  upon  the  facts  re- 
ported by  the  referee.  It  might  have  investigated  this  subject 
on  evidence  independent  of  that  used  before  the  referee.  The 
motion  for  the  certificate  was  addressed  to  the  court  to  be  deter- 
mined on  such  evidence  as  might  be  adduced.  The  question  is 
not  whether  the  different  members  of  this  court  would  have 
found  the  necessary  facts  to  uphold  granting  the  certificate.  It 
is  rather,  does  error  appear  affirmatively  in  the  action  of  the 
County  Court  in  this  particular  ?     We  think  it  does  not. 

This  disposes  of  all  the  exceptions  now  relied  upon  by  the  de- 
fendants. 

The  judgment  of  the  County  Court  is  affirmed. 
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H.  C.  MILLER  V.  IRA  SANBORN. 
Wild  Land.     Division  Fence.     Selectmen. 

1.  The  deciBion  of  the  selectmen  that  one's  land  is  wild  and  nncultivsted,  and  that  he 

ought  not  to  be  compelled  to  build  any  part  of  the  diyision  fence  between  him 
and  a  contiguous  owner,  is  binding  on  the  parties,  and  final,  until  reyersed  by 
the  selectmen  themselves. 

2.  The  party  defeated  by  the  selectmen,  b^ore  they  have  rwened  their  own  dedskm^ 

cannot  recover  for  building  any  part  of  the  fence,  though  the  other  party  had 
commenced  to  occupy. 

3.  In  an  action  to  recover  for  one-half  the  value  of  a  division  fence  evidence  is  not 

admissible  to  prove  that  the  decision  of  the  selectmen,  that  the  defendant's 
land  was  wild  and  uncultivated,  was  procured  by  fraud. 

4.  R.  L.  s.  8180,  wild  land,  fence,  construed. 

Jury  trial,  September  Term,  1880,  Redfield,  J.,  presiding. 
Case  for  the  recovery  of  one  half  the  valae  of  a  division  fence. 

Verdict  directed  for  the  defendant. 

It  was  conceded  that  the  plaintiff  and  defendant  owned  adjoin- 
ing lands  in  Oraftsbury ;  that  the  plaintiff  had  owned  and  occupied 
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his  land  continuoasly  from  the  26th  day  of  March,  A.  D.,  1861, 
to  the  present  time  ;  and  it  appeared  that  the  plaintiff  had  built 
and  kept  said  fence  between  the  lands  of  the  plaintiff  and  de- 
fendant in  repair  for  more  than  fifteen  years  last  past ;  that  some 
time  in  May,  A.  D.,  1879,  the  plaintiff  called  upon  the  defendant 
to  divide  and  build  his  proportion  of  division  fence,  but  defendant 
refused  so  to  do  ;  that  some  time  in  July,  1879,  plaintiff  called 
out  the  fence  viewers  to  divide  the  fence,  and  to  appraise  the 
value  of  one  half  of  said  fence  at  the  time  the  defendant  began 
to  occupy  and  cultivate  his  close  adjoining  the  said  close  of  the 
plaintiff;  that  afterwards,  on  the  1st  day  of  August,  1879,  a 
majority  of  the  fence  viewers,  upon  due  and  proper  notice  to  the 
parties,  divided  the  fence  and  appraised  the  one  half  thereof  at 
the  sum  of  $8.00 ;  that  after  said  division,  on  the  Ist  day  of 
August  1879,  the  plaintiff  notified  the  defendant  that  the  portion 
of  said  fence  which  the  fence  viewers  had  assigned  to  him  in  re- 
pair,  was  out  of  repair,  and  also  notified  him  to  amend  the  same, 
but  the  defendant  refused  so  to  do ;  that  said  fence  was  out  of 
repair  and  needed  amending ;  that  the  said  plaintiff  on  or  after 
the  11th  day  of  August,  1879,  repaired  the  fence ;  that  the  repairs 
were  worth  75  cents  ;  that  a  day  or  two  after  making  said  repairs 
the  plaintiff  demanded  of  defendant  the  said  sum  of  $3.75,  which 
the  said  defendant  refused  to  pay  or  any  part  thereof.  The  plain- 
tiff offered  to  prove  by  himself  and  several  other  witnesses,  that 
on  the  16th  day  of  June,  1879,  the  said  defendant  began  to  occupy 
and  cultivate  his  said  close  adjoining  the  close  of  the  plaintiff, 
and  from  thence  until  the  present  time,  continued  to  occupy  and 
cultivate  his  close  ;  to  which  the  defendant  objected ;  and  intro- 
duced a  certified  copy  of  record  of  a  decision  of  two,  and  a  major- 
ity, of  the  selectmen  of  the  town  of  Graftsbury,  adjudging  that 
the  close  of  the  defendant  was  unoccupied,  unimproved  and  uncul- 
tivated land,  so  long  as  the  same  was  used  and  occupied  for  no 
other  purpose  than  as  heretofore.  In  support  of  said  objection, 
to  the  introduction  and  admission  of  which  the  plaintiff  objected, 
but  the  court  overruled  the  objection  of  the  plaintiff  and  admitted 
the  same ;  and  sustained  the  objection  of  the  defendant  and  ex- 
cluded the  said  evidence  offered  by  the  plaintiff.      The  plaintiff 
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further  offered  to  prove  that  said  decision  of  the  two  selectmen 
was  procured  by  the  defendant  by  false  and  fraudulent  represent- 
ations, and  under  an  agreement  between  the  selectmen  and  said 
defendant,  that  if  said  selectmen  would  make  said  decision,  he, 
the  said  defendant,  would  let  his  said  close  be  vacant  and  common 
and  would  not  cultivate  the  same ;  but  that  after  the  decision  was 
made,  within  two  or  three  days,  the  defendant  began  to  occupy 
and  cultivate  a  portion  of  his  said  close ;  but  the  court  refused 
said  offer  and  directed  a  verdict  for  the  defendant. 

STATE  OF  ^RMO^T,  ^     J  ^opy  of  deci.ioD  of  Selectmen. 

Be  it  remembered,  that  at  Graftsbury,  on  this  13th  day  of  June,  1879, 
the  undersigned,  selectmen  of  the  town  of  Craflsbury,  having  duly 
notified  H.  C.  Miller  and  Ira  Sanborn,  the  parties  interested  according 
to  law,  on  the  application  of  H.  0.  Miller,  of  Craftsbury,  in  the  County 
of  Orleans,  and  State  of  Vermont,  have  viewed  and  examined  a  certain 
tract  and  parcel  of  land  in  the  Town  of  Craftsbury,  in  the  County  of 
Orleans  and  State  of  Vermont,  described  as  follows,  viz  :  Being  the 
same  land  deeded  to  said  Ira  Sanborn,  by  Russell  W.  Cowles,  by  deed, 
dated  the  9th  day  of  December,  1870,  and  recorded  in  the  12th  volume, 
page  242,  of  land  records,  in  the  Town  of  Craftsbury,  to  which  deed 
reference  is  hereby  made  for  a  more  complete  description  thereof,  and 
we  do  decide  and  adjudge  the  same  to  be  wild  and  uncultivated  land  not 
properly  belonging  to  the  farm,  so  cultivated  by  the  said  Ira  Sanborn, 
or  to  any  farm  or  lot  occupied  or  cultivated  by  any  other  person,  so  long 
as  the  same  shall  be  occupied  for  no  other  purpose  than  as  heretofore 
occupied  by  the  said  Ira  Sanborn,  and  shall  remain  a  common  ;  and  we 
do  further  decide  and  adjudge  that  the  said  Ira  Sanborn  ought  not  to  be 
compelled  to  build  any  part  of  the  division  fence  between  said  above 
described  premises,  and  the  premises  owned  and  occupied  by  the  said 
H.  C.  Miller.  [Signed  and  recorded.] 

Miles  ^  Thompsofiy  for  the  plaintiff. 

P.  K.  Qleedj  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  The  parties  in  this  case  own  contiguous  lands  in 
Oraftsbury.  On  the  18th  day  of  June,  1879,  a  majority  of  the  se- 
lectmen of  that  town  by  regular  proceedings  a<]Uudged  that  the 
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defendant's  land  was  wild  and  uncultivated  so  long  as  the  same 
should  remain  a  common,  and  occupied  only  as  it  had  been  before 
that  time,  and  that  defendant  ought  not  to  be  compelled  to  build 
any  part  of  the  division  fence  between  said  lands.  This  adjudica- 
tion was  binding  between  the  parties  ;  the  selectmen  had  jurisdic- 
tion of  the  subject-matter  and  the  parties  ;  the  proceedings  were 
regular,  and  their  effect  was  to  relieve  the  defendant  at  that  time 
frOm  any  liability  to  make  any  part  of  the  division  fence. 

Section  3180,  B.  L.,  provides  that  after  such  an  adjudication 
the  owner  of  occupied  land  may  make  such  a  division  fence  as 
is  necessary  to  protect  himself,  and  when  the  other  owner  occu- 
pies the  adjoining  land,  so  as  to  be  benefited  by  such  fence,  he 
shall  pay  to  the  person  so  making  it,  for  his  equal  portion  thereof, 
its  value  at  the  time.  The  plaintiff  claims  that  after  the  adjudi- 
cation oh  the  13th  day  of  June,  1879,  the  defendant  commenced 
to  occupy  his  land,  and  cultivated  it,  and  was  benefited  by  the 
fence,  and  thereby  became  liable  to  pay  him  the  value  of  one 
half  of  it,  and  that  he  can  maintain  an  action  at  law  for  such 
value  without  further  proceedings  before  the  selectmen.  The 
statute  gives  selectmen  exclusive  jurisdiction  of  the  question 
whether  the  owner  of  unoccupied  land  adjoining  occupied  land 
of  another  person  should  make  his  proportion  of  the  division 
fence  ;  and  their  decision  is  final  between  the  parties.  We  think 
where  the  selectmen  take  jurisdiction,  and  act  in  the  matter,  that 
their  adjudication  is  continuing  in  its  nature,  and  if  they  decide 
that  the  owner  of  the  uncultivated  land  ought  not  to  be  compelled 
to  make  any  part  of  the  fence,  that  he  continues  relieved  of  the 
burden  until  the  selectmen,  upon  a  subsequent  examination  of  the 
premises,  reverse  their  former  judgment.  The  statute,  in  our 
opinion,  commits  all  matters  relating  to  the  sulgect  to  the  select- 
men ;  it  creates  them  a  tribunal,  and,  as  we  think,  a  very  suita- 
ble one  for  the  settlement  of  such  differences,  and  when  upon  an 
examination  they  fail  to  decide  that  a  party  ought  not  to  be  com- 
pelled to  make  any  part  of  the  fence,  his  ordinary  statute  liability 
attaches.  The  action  of  a  majority  of  the  board  is  valid.  R.  L. 
sec.  8.  The  evidence  offered  to  show  that  the  decision  of  the  se- 
lectmen was  procured  by  fraud,  was  inadmissible.    This  question 
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is  governed  by  the  well-settled  rule  that  fraud  in  procuring  an  ad- 
judication cannot  be  shown  by  the  parties  to  it  in  any  collateral 
proceeding.     Freeman  on  Judg.  s.  182. 

Judgment  aflSrmed. 


C.  J.  ROWELL  V.  JOHN  FELKER,  and  H.  P.  COOK  and  W.  G. 
HAWKINS,  Trustees,  and  W.  H.  BLAISDELL,  Clahcant. 

Future  Rent  may  be  Oamuhed,     Contingency.     TruBtee. 

Claimant. 

1.  a  lessee  may  be  held  trnstee  for  fntnre  reol.    If  (he  promise  to  pay  was  ahsolnle, 

It  was  a  debt  without  contingency. 

2.  A  claimant  has  no  standing  in  court  unless  he  has  been  admitted  by  order  of  the 

oovri.  The  commissioner  is  an  ofBicer  of  the  court;  and  his  power  is  limited  to 
the  determinatioQ  of  the  tights  of  such  persons  as  were  parties  at  the  time  of 
his  appointment. 

3.  The  trustee  should  be  allowed  to  deduct  those  notes  which  he  had  promised  the 

owners  to  pay  h^fom  the  ienrice  of  the  wrtt,  though  he  did  not  pay  them  until 
q/ter. 

4.  The  premises  were  leased  for  five  years.    In  the  settlement  of  the  rent  for  the  first 

year  the  defendant  allowed  the  trustee  fifty  dollars  for  hay  fed  and  wasted 
and  pasturing  of  mowing*  and  agreed  to  allow  him  a  reasonable  sum  for  any 
daim  he  might  have  against  him  in  the  future,  of  the  same  kind,  and  to  pay 
him  for  taking  up  a  bridge  on  the  premises.  JEMd,  that  the  trustee  should  be 
allowed  nothing  on  such  an  agreement  after  the  service  of  the  writ 

Heard  by  the  court,  February  Term,  1881,  on  the  report  of  a 
commissioner,  Ross,  J.,  presiding.  The  court  held  both  trustees 
liable  for  certain  amounts ;  and  all  the  parties  appealed.  The 
leases,  running  for  five  years,  covered  separate  premiss,  and 
were  dated  March  1877.  The  writ  was  served  September, 
1878.  Blaisdell,  the  claimant,  had  attached  and  set  off  the  prem- 
ises in  October,  1879,  on  an  execution  ;  and  notified  the  trustees 
in  May,  1880,  that  they  must  pay  the  rent  to  him.  The  manner 
of  the  claimant's  proceeding  before  the  commissioner  is  stated  in 
the  opinion.    The  commissioner  found,  among  other  facts : 
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^^  As  to  the  trustee  Hawkins,  I  find  the  following  facts :  that 
his  lease  was  executed  on  the  2(1  day  of  March,  1877,  and  was  for 
an  annual  rent  of  the  sum  of  two  hundred  and  fifty  dollars,  to  be 
paid  to  the  said  Felker  on  or  before  the  Ist  day  of  April  in 
each  year,  commencing  on  the  1st  day  of  April,  A.  D.  1878. 
The  first  year's  rent  was  paid  by  said  trustee  Hawkins  to  the 
defendant  Felker,  and  sixty-nine  dollars  and  fifty  cents  oi^er- 
paid  to  apply  on  the  second  year's  rent ;  and  in  this  payment  the 
trustee  charged  the  defendant  fifty  dollars  for  hay  fed  out  and 
wasted  by  him,  and  for  feeding  the  mowing  in  the  fall.  Before 
the  service  of  the  writ  in  this  case,  it  was  agreed  by  the  trustee 
and  defendant  that  said  sum  of  fifty  dollars  should  be  allowed  the 
trustee,  and  I  have  allowed  the  same  in  settlement  of  the  first 
year's  rent,  being  as  before  stated,  $69.50  to  apply  on  second 
year's  rent,  due  April  1,  1879.  At  the  time  defendant  Felker 
agreed  to  allow  said  $50,  he  further  agreed  to  allow  the  trus- 
tee a  reasonable  sum  for  any  claim  he  might  have  in  the  futui*e 
of  the  kind  against  him.  The  second  year's  rent  was  claimed 
by  the  trustee  to  be  paid  as  follows:  $69.50  overpaid  first 
year,  and  by  a  charge  against  the  said  Felker  of  $50  for  hay 
fed  and  wasted,  and  feeding  the  mowing,  and  by  note  paid  to 
said  0.  J.  Rowell,  dated  April  1, 1876,  which  said  trustee  paid 
April  1,  1879,  with  interest  on  the  same,  amounting  to  the 
sum  of  $267.28,  which  note  the  trustee  had  become  holden  for 
before  the  service  of  the  writ  on  him  in  the  case,  which  sums 
I  allowed  to  the  trustee.  The  item  of  $50,  charged  for  hay  fed 
and  wasted  and  feeding  the  mowing,  is  allowed,  subject  to  the 
opinion  of  the  court  upon  the  facts  hereinafter  stated  about  said 
item  and  others  of  the  same  kind,  making  the  sum  of  $386.81, 
which  paid  the  second  year's  rent,  and  leaving  $145.01  in  part 
payment  for  the  third  year's  rent,  and  on  which  is  $8.20  interest 
up  to  the  time  the  third  year's  rent  became  due ;  and  besides  the 
$145.01  charged  by  the  trustee  on  the  second  year's  rent,  the 
trustee  charged  $60  to  the  defendant  for  hay  fed  out  and  wasted 
by  the  defendant  and  feeding  mowing  and  taking  up  bridge  to  the 
barn,  and  boards  out  of  bottom  of  bay  to  barn  to  keep  the  hay  off 
of  the  ground.  The  boards  were  drawn  by  the  trustee  from  his 
place,  which  item  is  allowed  subject  to  the  opinion  of  the  eourt 
upon  the  facts  therein  found.  The  trustee  also  charged  the  de- 
fendant for  a  note  dated  November  28, 1877,  for  $50,  given  by 
the  defendant  to  J.  H.  Brown.  The  defendant  requested  the  trus- 
tee to  take  up  this  note  held  bj  said  Brown,  and  the  trustee  saw 
said  Brown  and  told  him  he  would  take  up  the  note.  This  was 
before  the  service  of  this  writ  on  the  trustee.    This  was  all  in 
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parol.  £  further  find  that  he  did  nothing  about  it  till  after  the 
writ  was  served  on  him  in  this  case  ;  and  some  time  after  he  took 
it  up— which  amounted  to  $14.04.  This  note  and  interest,  added 
up  to  the  1st  day  of  February,  1881,  is  $14.46,  and  is  allowed, 
subject  to  the  opinion  of  the  court.  These  items,  amounting  to 
$196.66,  the  trustee  claimed  should  apply  on  the  fourth  year's 
rent,  leaving,  as  the  trustee  claimed,  unpaid  on  the  fourth  year's 
rent  the  sum  of  $63.84,  which  will  be  due  April  1, 1881,  and  the 
last  year's  rent,  $250.  due  April  1, 1882." 

WiUiam  W.  Qrout^  for  the  trustees  and  claimant. 

Both  trustees,  Hawkins  and  Cook,  deny  any  liability  as  trus- 
tees for  the  last  year's  rent,  for  the  reason  that  it  is  not  ^^  due  ab- 
solutely and  without  any  contingency."  Gen.  Sts.  c.  34,  ss.  6 
and  7.  It  is  not  due  because  it  depended  upon  the  ^^contingency  " 
of  peaceable  possession  and  no  interference  on  the  part  of  the 
lessor.  The  lessor,  through  some  freak  or  claim  of  right,  or  from 
downright  lawlessness,  terminates  the  lease  and  re-enters  upon 
the  land  ;  the  lessor  would  not,  of  course,  be  liable  to  pay  rent 
How,  then,  can  the  rent  be  said  to  be  ^^  due  absolutely  and  with- 
out any  contingency  ?  "  Besides,  Hawkins  had  agreed  with 
defendant  that  whatever  he  ^damaged  his  possession  under  the 
lease,  should  be  taken  from  the  rent.  And  how  can  the  amount 
due  under  the  lease  with  that  supplemental  contract  be  ascer- 
tained till  the  expiration  of  the  year  ?  Yet  he  is  adjudged  trustee 
for  the  whole,  when  the  commissioner  has  found  that  Felker 
agreed  to  allow  upon  the  rent,  $50  for  the  first  year,  and  has 
found  $50  a  year  a  reasonable  sum  for  the  second  and  third  years, 
and  $60  for  the  fourth  year,  for  the  lessor's  violation  of  his  cov- 
enant for  peaceable  possession.  Judging  by  these  four  years, 
what  will  be  the  damage  for  the  fifth  year's  interference  ?  To  be 
reached  by  the  trustee  process,  the  debt  must  be  a  debt  in  pre- 
$€nti^  though  the  payment  may  be  left  to  the  future.  Sargent  v. 
Leland,  2  Yt.  280 ;  HiUehins  v.  Eatvley,  9  Yt.  295 ;  Ritehcoek 
V.  Edgerton,  8  Yt.  202 ;  Hoyt  v.  Swift,  13  Yt.  129 ;  Burke  v. 
Whitcimh,  25  Yt.  650 ;  40  Yt.  241. 

Crane  ^  Alfred,  for  the  plaintiff. 
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The  opinion  of  the  court  was  delivered  by 

BoYCE,  J.  The  trustees  leased  certain  premises  of  the  defend- 
ant Felker  in  1877,  and  agreed  to  pay  rent  annually  for  the  same. 
The  principal  contention  has  been  as  to  their  liability  as  trustees 
of  Felker  for  the  rent  to  be  paid  for  the  last  two  years  of  the 
term.  It  is  not  claimed  but  that  the  promise  to  pay  the  stipula- 
ted rent  was  unconditional ;  but  it  is  claimed  that  the  promise  to 
pay  future  rent  did  not  constitute  such  a  debt  as  could  be  attached 
by  the  trustee  process ;  that  the  liability  was  dependent  upon  the 
right  of  occupancy,  and  hence  that  it  was  not  a  debt  due  abso- 
lutely and  without  contingency.  The  statute,  sec.  1071,  provides 
that  any  money  or  other  thing  due  to  the  defendant  may  be  at- 
tached by  trustee  process  before  it  has  become  payable,  provided 
it  is  due  absolutely  and  without  contingency,  but  the  trustee  shall 
not  be  compelled  to  pay  or  deliver  it  before  the  time  appointed 
by  the  contract  therefor.  The  liability  of  the  trustees  was  fixed 
by  their  execution  of  the  leases ;  and  if  they  would  avoid  that  lia- 
bility the  burden  is  upon  them  to  show  a  failure  of  consideration 
for  their  promise,  or  some  other  legal  defence.  When  the  liabil- 
ity is  certain,  and  the  debt  is  uncertain  as  to  amount,  it  is  not 
,  contingent.  Dotmer  v.  Topliff  ^  2V.,  19  Vt.  899.  It  was  held 
in  Dovmer  v.  OwriU  ^  Tr.^  25  Vt.  650,  that  to  prevent  the  trus- 
tee process  from  attaching,  the  contingency  must  be  such  as  to 
affect  the  debt  itself,  and  not  simply  the  liability  of  the  trustee  to 
have  the  effects  or  credits  called  out  of  his  hands  in  a  particular 
manner.  In  most  of  the  cases  referred  to  in  which  it  has  been 
held  that  the  liability  was  contingent,  and  so  exempt  ffom  attach- 
ment by  trustee  process,  the  contingency  upon  which  the  liability 
was  to  become  absolute  has  been  expressed  in  the  contract. 
Burke  v.  WhitwnJb^  Tr.  of  Davi%,  13  Vt.  421 ;  Hayt  v.  Swift  ^ 
Blake^  Tr$.  of  Bally  lb.  129.  Here  the  promise  to  pay  the  rent  was 
absolute ;  it  was  a  debt  due  to  the  defendant,  and  the  statute  before 
cited  expressly  authorized  its  attachment  by  trustee  process  before 
it  became  payable.  It  was  not  dependent  upon  the  happening  of 
any  such  contingency  as  exempted  it  from  attachment.  To  give 
the  statute  the  construction  claimed  by  the  trustees  would  exempt 
nearly  every  debt  or  claim  payable  in  the  future  from  this  pro- 
84 
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cess  ;  because  it  cannot  be  assumed  that  when  the  debt  becomes 
due  there  may  not  be  some  defence  which  the  trustee  might  make  as 
between  himself  and  the  defendant.  If  the  trustee  would  avoid 
liability,  his  defence  must  be  made  at  the  time  he  is  sought  to  be 
charged  ;  if  subsequent  defenses  arise,  he  must  avail  himself  of 
them  in  such  manner  as  the  law  will  permit,  independently  of  the 
evidence  introduced  before  the  commissioner  by  the  claimant. 
There  is  no  reason  apparent  why  the  trustees  should  not  be  held 
chargeable  for  the  rent  agreed  to  be  paid,  except  that  which  was 
for  the  homestead  of  Felker. 

It  is  further  claimed  that  the  trustees  should  not  be  charged 
with  the  last  two  years'  rent,  for  the  reason  that  the  rent  for 
those  years  is  due  from  them  to  the  claimant.  Hence  it  becomes 
necessary  to  determine  the  position  that  the  claimant  occupies. 
It  is  provided  by  sec.  1123,  B.  L.,  that  when  it  appears  that  goods, 
effects  or  credits  in  the  hands  of  a  supposed  trustee  are  claimed 
by  a  third  person,  the  court  may  permit  the  claimant  to  appear  and 
maintain  his  right ;  and  that  if  he  does  not  appear,  notice  may  be 
given  him  as  the  court  may  direct.  The  next  section  provides 
that  if  he  does  appear  he  may  be  admitted  as  a  party  to  the  suit, 
and  when  he  is  so  admitted  as  a  party,  the  court  may  order  him 
to  give  security  by  way  of  recognizance  to  the  creditor  or  trustee. 
This  is  the  only  way  provided  by  law  in  which  a  claimant  can  appear 
in  a  suit  pending  and  become  a  party  for  the  purpose  of  asserting  his 
right  to  goods,  effects  orcredits  in  the  hands  of  a  supposed  trustee. 
Under  sec.  1097,  the  court  may,  in  its  discretion,  upon  the  appli- 
cation of  a'  plaintiff,  trustee  or  claimant,  appoint  a  commissioner 
or  commissioners,  whose  duties  are  prescribed  and  defined  by  that 
and  the  succeeding  sections.  A  commissioner  thus  appointed  is  an 
officer  of  the  court,  and  no  power  is  given  him  to  permit  other 
parties  to  come  into  the  suit  for  the  purpose  of  having  their  rights 
adjudicated.  His  power  is  limited  to  the  determination  of  the 
rights  of  such  persons  as  were  parties  at  the  time  of  his  appoint- 
ment. If  the  claimant  appears  and  becomes  a  party  to  the  litiga- 
tion before  the  commissioner  by  the  consent  of  all  interested,  it 
would  probably  be  regarded  as  a  waiver  of  any  claim  that  he 
should  have  been  made  a  party  by  the  order  of  the  court ;  but 
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here  the  plaintiff  objected  to  the  claimaDt's  appearing,  and  the 
commissioner  allowed  him  to  appear  and  make  proof  of  his  claim 
subject  to  that  objection.  In  this  we  hold  there  was  error ;  and 
the  question  of  the  liability  of  the  trustees  is  not  to  be  affected  by 
the  appearance  of  the  claimant,  or  the  proof  submitted  by  him  in 
support  of  his  claim ;  and,  as  before  remarked,  without  that  evi- 
dence the  trustees  are  chargeable  for  the  rent  agreed  to  be  paid. 
It  being  held  that  the  claimant  had  no  standing  before  the  com- 
missioner to  assert  his  claim,  or  for  any  purpose  whatever,  it  be- 
comes unnecessary  to  pass  upon  the  suflBciency  of  the  proof  offered 
by  him. 

,  The  only  remaining  questions  arise  upon  the  credits  which  the 
trustee,  Hawkins,  claims  should  be  allowed  upon  his  rent  account; 
first,  by  certain  sums  paid  by  him  to  third  persons  for,  and  at  the 
request  of  the  defendant ;  and  second,  by  certain  items  of  charge 
against  the  defendant  for  hay  fed  and  wasted,  and  feeding  the 
meadow  upon  the  leased  premises.  Before  the  service  of  the 
trustee  writ,  Hawkins  had  become  holden  to  pay,  for  the  defend- 
ant, certain  notes,  which  after  said  service  he  did  pay.  We  think 
the  sums  thus  paid  were  properly  allowed  by  the  commissioner,  to 
Hawkins,  to  apply  upon  his  rent,  and  the  plaintiff  in  his  brief  does 
not  contend  otherwise. 

In  the  settlement  of  the  rent  account  for  the  first  year,  the  de- 
fendant allowed  to  Hawkins  fifty  dollars  for  hay  fed  and  wasted 
and  pasturing  of  mowing,  and  agreed  to  allow  him  a  reasonable 
sum  for  any  claim  he  might  have  against  him  in  the  future  of  the 
same  kind.  Upon  the  second  year's  rent,  due  April  Ist,  1879, 
Hawkins  claimed  to  apply,  and  the  commissioner  allowed,  subject 
to  the  opinion  of  the  court,  a  similar  charge  of  fifty  dollars  for  hay 
fed  and  wasted  and  pasturing  of  mowing.  The  trustee  writ  was 
served  upon  Hawkins  September  4th,  1878,  and  in  the  absence  of 
any  express  proof  or  finding  upon  the  subject,  we  think  it  fair  to 
presume  that  this  item  had  then  accrued  and  to  hold  it  properly 
allowed  by  the  commissioner,  as  he  finds  it  to  be  a  reasonable 
charge.  But  the  similar  charges  for  subsequent  years  must  be 
disallowed.  Hawkins  was  under  no  legal  obligation  to  suffer  the 
defendant  to  feed  or  waste  hay,  or  pasture  the  mowing,  and  his 
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attempt  to  do  so  against  the  will  of  Hawkins  would  have  been  a 
mere  trespass.  However  proper  it  might  have  been  for  them  to 
make  an  arrangement  of  this  kind  as  between  themselves,  the 
trustee  cannot  be  permitted,  after  the  service  of  the  writ  upon  him 
and  the  interventien  of  the  attaching  creditor's  legal  right,  to  pay 
over  to  the  defendant  in  this,  any  more  than  in  any  other  manner, 
the  rent  which  has  been  garnished  in  his  hands.  If  such  a  rule 
were  to  obtain,  it  would  be  possible  in  any  case  of  this  character 
for  the  trustee  to  entirely  defeat  the  right  of  the  attaching  credi- 
tor by  paying  over  to  the  principal  defendant  the  whole  debt,  in 
the  form  of  hay  or  other  products,  or  suffering  him  to  take  it  in 
valuable  privileges  which  the  trustee  was  under  no  legal  obliga- 
tion to  grant.  For  the  same  reasons,  the  charge  by  Hawkins  for 
taking  up  the  bridge  and  boards  at  the  barn  must  be  disallowed. 

The  judgment  of  the  County  Court  as  to  the  trustee  Hawkins  is 
reversed,  and  judgment  that  said  Hawkins  is  liable  as  trustee  for 
18-28  of  $177.47,  with  interest  from  April  1st,  1881,  and  for  the 
further  sum  of  18-23  of  $260,  with  interest  from  April  1st,  1882, 
less  his  costs  to  be  deducted  from  the  first  of  said  sums,  or  so 
much  of  the  same  as  may  be  necessary,  together  with  the  sum  re- 
covered from  the  trustee  Cook,  to  satisfy  the  plaintiff's  judgment 
and  costs. 

In  all  other  respects  the  judgment  of  the  County  Court  is 
affirmed. 
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JOSEPH  WILSON  V.  TOWN  OP  GREENSBORO. 

Contract  to  keep  Highways  in  Repair.    Damage.     General  lestLe. 
Recoupmefit.     Contributory  Negligence. 

The  plaintiff  contracted  with  the  defendant  to  keep  some  portion  of  its  highways  in 
'*good  repair  for  public  travel*'  for  fonr  years  ;  and,  also,  in  the  same  contract 
agreed  to  build  a  new  bridge  and  road.  The  plaintiff  failed  to  balld  the  bridge 
and  road  according  to  the  contract ;  and,  also,  to  keep  the  highways  in  good 
repair  ;  and  the  defendant  was  compelled  to  pay  damages  caused  by  the  insuf- 
ficiency of  said  highways  ;  and,  also,  pay  for  repairing  them.  Heldf  in  an  action 
of  covenant  on  the  sealed  contract, 

1.  That  the  plaintiff  could  not  recover  ;  as  the  benefit  derived  from  his  labor  was  less 

than  the  damages  received  from  the  non-performance  of  the  contract. 

2.  That  what  the  defendant  paid  to  settle  a  suit  brought  against  it  for  injuries  re- 

ceived on  the  highway,  and  the  incidental  expenses  of  the  suit ;  also,  for  inju- 
ries received  by  another  party  without  suit ;  also,  for  repairing  the  highway  ; 
and  the  damage  for  not  completing  the  new  road  and  bridge,  are  available  in 
defence,  under  the  general  issue. 

3.  The  selectmen  of  the  defendant  town  were  not  guilty  of  contributory  negligence, 

although  they  had  known  that  the  bridge  was  out  of  repair  ;  because  they  gave 
ooUoe  to  the  plaintiff,  and  he  agreed  to  repair  it. 

4.  Rule  stated  as  to  allowing  damages  in  defence  for  the  non-performance  of  a  contract. 
6.   R.  L.  s.  3066,  selectmen  can  make  contracts  for  repairing  highways,— construed. 

Covenant.  Heard  on  tfae  report  of  a  referee,  September  Term, 
1880,  Bedfield,  J.,  presiding.  Pleas,  general  issue,  that  plaintiff 
did  not  perform  his  covenant,  and  several  pleas  in  offset. 

The  case  was  referred  to  Hon.  Timothy  P.  Rbdpield.  Judg- 
ment on  the  report  for  the  plaintiff.  The  plaintiff  and  defendant 
by  its  selectmen  entered  into  a  sealed  contract  by  which  the 
plaintiff  bound  himself : 

'-^o  take  and  keep  in  good  repair  for  public  travel  at  all  seasons  of  the 
year  for  and  during  the  term  of  four  years  from  the  15th  day  of  May  last, 
that  portion  of  the  roads  in  said  Greensboro,  commencing  at  Hardwick 

line  on  the  northerly  side  of  Lamoille  River,  &c." ^<  to  the 

acceptance  of  the  selectmen  of  said  town  agreeably  to  chapter  25,  section 
57  of  the  General  Statutes  of  Vermont"  ....  and  the  said  town 
of  Greensboro  by  its  selectmen  agree  to  pay  the  said  Wilson  the  sum  of 
two  hundred  and  thirty-five  dollars  for  the  first  year  and  two  hundred 
and  twenty-five  dollars  for  each  year  of  the  three  following  years  on  said 
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above  specified  contract  for  the  repairs  of  said  above  described  roads,  to 
be  paid  each  year  in  quarterly  payments  after  said  roads  have  been  ac- 
cepted by  the  selectmen  of  said  town  agreeably  to  chapter  25,  section  57 
of  the  General  Statutes,  always  reserving  25  per  cent,  of  said  above  named 
sums  for  the  security  of  the  faithful  performance  of  said  work  as  agreed 
by  the  said  Wilson  and  the  selectmen  of  said  town 

By  the  contract  the  plaintiff  was  also  to  build  one  new  bridge 
and  a  new  road  with  certain  conditions.  The  contract  was  made 
July  8th,  1876.    The  referee  found,  among  other  facts,  as  follows : 

"  The  plaintiff  entered  upon  the  performance  of  said  contract  at  the 
date  of  the  same,  and  continued  to  take  charge  of  the  repairing  of  the 
roads  named  in  said  contract  until  the  2d  day  of  May,  1878,  when  he  no- 
tified the  selectmen  of  said  town  that  he  should  proceed  no  farther  under 
said  contract  in  repairing  said  roads,  and  abandoned  the  further  perform- 
ance of  it."        

**  The  defendant  also  claimed  that  there  should  be  deducted  from  the 
plaintiff's  claim  damages  which  the  defendant  had  been  compelled  to 
pay  to  travellers  on  said  roads  during  said  time,  occasioned  by  the  insuffi- 
ciencies and  want  of  repair  of  said  roads,  which  accrued  from  the  neglect 
of  the  plaintiff  to  perform  his  contract  aforesaid.  I  find  that  on  the  7th 
day  of  July,  1877,  Peter  Blair  and  his  wife,  of  Stannard,  while  passing 
over  the  bridge  across  a  stream  on  the  road  leading  from  Greensboro  Bend 
to  the  village,  received  injuries.  The  horse  broke  through  the  planking  of 
bridge  and  fell,  and  Mrs.  Blair  was  thrown  out  of  the  wagon  and  bruised, 
iarred  and  considerably  injured.  One  leg,  hip  and  side  were  bruised  ; 
and  by  reason  of  her  injuries  she  was  confined  to  her  bed  and  room  for 
several  days,  and  was  disabled  from  doing  house  work  for  many  weeks. 
She  employed  different  physicians  and  paid  for  medical  attendance  upon 
her  some  $75,  and  claimed  that  by  the  injury  her  health  was  perma- 
nently impaired.  She  gave  the  statute  notice  to  the  defendant  of  the 
nature  and  extent  of  her  injuries,  and  that  she  claimed  damages  therefor  ; 
and  soon  after  brought  a  suit  against  the  defendant  in  the  name  of  her- 
self and  husband,  to  recover  said  damages. 

The  plaintiff  was  vouched  in  to  defend  said  suit ;  and  afterwards  was 
invited  by  the  defendant  to  take  part  in  the  negotiation  for  the  settle- 
ment of  said  claim  and  suit ;  but  he  declined  to  have  anything  to  do 
with  it.  The  defendant  then  settled  with  Mrs.  Blair,  and  paid  her  $200 
for  the  discharge  of  her  said  claim  and  discharge  of  the  suit.  The  de- 
fendant also  paid  its  attorney  for  services  in  said  suit  $37.75,  and  also 
paid  $8  to  two  physicians  for  the  examination  of  Mrs.  Blair,  as  to  the 
character  of  her  injuries,  previous  to  said  settlement. 

I  find  that  said  settlement  by  the  defendant  of  this  claim,  in  the  man- 
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ner  it  was  done,  under  all  the  circumstances  was  wise  and  prudent ;  that 
the  road  at  the  place  of  accident  at  the  time  was  clearly  ^Mnsufficient 
and  out  of  repair  ";  and  that  Mr.  Melvin,  one  of  the  selectmen,  from  the 
fall  before  up  to  the  time  of  said  accident,  knew  that  the  bridge  was  out 
of  repair  and  unsafe  for  public  travel,  and  defendant  in  great  danger  of 
being  subjected  to  the  payment  of  a  larger  sum.  I  find  that  the  select- 
men of  the  defendant  town  had  repeatedly  called  the  attention  of  the 
plaintiff  previous  to  the  injury  to  the  condition  of  said  bridge  ;  that  the 
planking  was  wearing  thin  and  needed  repair,  which  he  promised  to  do; 
that  a  few  days,  less  than  a  week,  before  said  injury,  one  of  said  select- 
men notified  the  plaintiff  that  said  bridge  required  immediate  repair ; 
and  the  plaintiff  then  assured  said  selectmen  that  he  would  repair  said 
bridge  the  next  day^  but  neglected  to  do  it.  I  find  that  the  selectmen  re- 
lied upon  that  promise  and  assurance  of  the  plaintiff,  and  had  good  rea- 
son so  to  do,  and  the  selectmen  did  not  know  that  the  bridge  was  not  re- 
paired until  after  the  accident  There  were  no  holes  in  the  planking  of 
the  bridge.  The  cause  of  the  accident  was  that  by  reason  of  the  planks 
of  the  bridge  having  become  so  worn  and  weak,  the  foot  of  Blair's  horse 
broke  through  between  two  planks.  If  the  damages  which  the  defend- 
ant has  suffered  and  paid  by  reason  of  the  plaintiff's  non-performance 
and  breach  of  said  contract  in  not  repairing  said  bridge,  are'  to  be  de- 
ducted from  what  otherwise  would  be  due  the  plaintiff,  I  find  that  sum 
to  be  $246.75. 

I  find  that  in  the  spring  of  1877  the  defendant  paid  A.  S.  Clary  ten 
dollars  as  damages  for  an  injury  to  his  horse,  occasioned  by  a  defective 
sluice  across  the  road  leading  to  Stannard,  included  in  said  contract. 
The  injury  occurred  in  the  fall  of  1876.  The  defendant  was  liable  to  pay 
said  damages  by  reason  of  the  want  of  repair  of  said  sluice  ;  and  the 
payment  of  said  sum  on  settlement  of  said  damages  was  an  act  of  pru- 
dence on  the  part  of  the  defendant,  and  the  neglect  to  repair  said  sluice 
by  the  plaintiff  before  said  injury  was  a  breach  of  the  plaintiff's  cove- 
nants in  said  contract.  I  And  that  in  April,  1878,  the  defendant  em- 
ployed the  said  A.  S.  Clary  to  break  out  the  roads  obstructed  with  snow, 
and  repair  some  bad  places  in  the  road  near  East  Greensboro,  and  paid 
him  therefor  the  sum  of  $7.50.  Said  repairs  were  made  and  work  done 
on  the  road  embraced  in  said  contract.  It  was  necessary  that  said  work 
should  have  been  done  at  once  ;  and  the  plaintiff  suffered  said  roads  to 
remain  out  of  repair  after  by  due  diligence  he  should  have  known  they 
were  so.  The  defendant  did  not  notify  plaintiff  that  said  roads  were  out 
of  repair,  or  request  him  to  do  anything  in  the  premises  ;  but  I  find  that 
the  plaintiff  in  the  due  performance  of  said  contract  should  have  made 
these  repairs  and  done  this  work  before  it  was  done  by  the  defendants, 
and  in  neglecting  to  do  so  has  broken  his  covcnahts  in  said  contract.  I 
find  that  the  *'  new  road "  mentioned  in  said  contract  was  never  fully 
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completed  ;  and  never  unconditionally  accepted  by  the  selectmen  of  the 
defendant  town.  The  selectmen  paid  the  plaintiff  for  building  the  "  new 
road"  and  bridge  by  a  town  order  of  $90.00,  the  contract  price,  on  the  ex- 
press condition,  to  which  the  plaintiff  agreed  to  "  stiffen  up"  the  bridges 
(in  a  manner  agreed  upon  by  the  parties)  and  gravel  up  the  road  to  a 
higher  grade,  "  across  the  swamp^'  near  fiarr^s  house,  and  put  up  railing 
on  either  side  of  said  embankment,  as  required  by  the  contract  I  find  that 
plaintiff  never  did  this  work,  and  that  this  additional  work  on  the  ^  new 
road,"  which  the  contract  required,  and  which  plaintiff  agreed  to  do  as 
aforesaid  was  worth  $40.  I  find  that  the  plaintiff  did  comparatively  a 
small  amount  of  thorough  work,  very  little  with  plow  and  scraper.  The 
first  year  of  his  contract  he  did  considerable  by  the  way  of  removing 
stones  iirom  the  road  and  *•  patching  up'  the  worst  places.  The  second 
year  he  did  considerable  thorough  work  by  the  way  of  tumpiking  por- 
tions of  said  roads  that  by  use  had  become  flat  and  wet. 

But  many  of  the  roads  included  in  the  contract,  of  less  travel,  that 
were  insufficient  and  out  of  repair,'  wete  left  unrepaired  by  the  plaintiff 
during  the  year.  It  would  have  required  all  the  additional  expense* 
which  the  defendant  claims,  to  have  kept  and  maintained  all  the  roads 
in  said  contract  in  a  tJiorough  state  of  repair  during  said  two  years,  hav- 
ing in  view  the  amount  of  travel  reasonably  expected  on  such  roads  at 
all  seasons  of  the  year.  But  I  think  the  parties  in  making  this  contract 
had  in  view  a  somewhat  lower  standard.  They  intended  and  expected 
that  the  plaintiff  would  act  in  good  faith  and  keep  and  maintain  said 
roads  in  an  ordinary  and  reasonable  state  of  repair— in  such  state  of  re- 
pair as  the  roads  in  said  town  had  generally  before  that  time  been  main- 
tained. Judging  the  parties  by  the  latter  standard,  I  think  the  plain- 
tiff should  have  expended  on  the  roads  the  first  year  $60,  and  the  second 
year  $40,  to  have  kept  said  roads  in  the  state  of  repair  expected  by  the 
parties,  and  required  by  the  contract 

The  plaintiff  claimed  that  no  damages  for  injuries  to  travellers  occa- 
sioned by  defective  roads  should  be  deducted,  because  it  was  the  duty  of 
the  defendant  under  the  statute  to  have  seasonably  made  the  necessary 
repairs  and  deducted  the  cost  from  the  funds  reserved  and  kept  back  in 
defendant's  hands ;  and  many  other  points  which  I  think  may  all  be 
raised  on  the  report. 

•  •  .  .  ■  •  . 

I  find  the  charge  for  attorneys'  services  reasonable  in  amount  and 
proper  charges,  and  that  the  sum  paid  to  the  physicians  was  reasonable  and 
proper.  The  plaintiff  abandoned  the  contract  for  the  alleged  reason 
that  the  defendant  refhsed  to  pay  him  according  to  the  terms  of  the  con- 
tract The  defendant  refused  to  pay  him  according  to  the  terms  of  the 
contract,  claiming  that  the  contract  had  not  been  performed  fhlly  and  in 
a  proper  manner,  and  that  plaintiff  ought  to  assume  and  pay  the  damages 
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claimed  by  Blair  and  Clary.  I  have  adjudged  that  the  plaintiiTshoald  re- 
cover for  the  first  year  the  sam  of  $40.94,  and  for  the  second  year  the 
sum  of  $177.50,  making  the  sum  of  $208.44,  with  interest.  The  defendant 
claimed  that  there  could  be  no  recovery  for  the  last  quarter,  or  for  the 
'  reseryed*  25  per  cent,  of  the  next  prior  quarter,  because  the  plaintiff 
abandoned  the  contract  before  the  quarter  ended,  and  that  the  reserved 
25  per  cent  of  the  quarter  ending  May  15, 1878,  $14.62,  did  not  become 
due  till  August  15, 1878,  and  that  this  suit  was  brought  on  the  12th  of 
the  same  August.  But  I  have  considered  that  the  plaintifT  cannot  re- 
cover on  the  ground  of  strict  performance  of  his  covenanls  ;  but  that  he 
may  recover  as  of  a  quantum  vaUbat  for  the  benefit  defendant  has  re- 
ceived, for  the  plaintifTs  labor  under  the  contract,  deducting  such  dama- 
ges as  accrue  to  the  defendant  by  reason  of  plaintifTs  failure  to  perform 
his  covenants  in  the  contract.  And  I  have  taken  the  contract  as  the  rule 
of  compensation. 

The  question  of  allowing  the  damages  paid  to  Blair  and  Clary,  and 
the  expenses  incident  to  that  suit,  is  respectfully  referred  to  the  court 

If  the  damages  paid  by  the  defendant  for  injuries  occasioned  by  the 
insufficiency  of  these  roads  should  be  adjudged  by  the  court  to  be  proper 
claims  for  deduction,  in  that  case  the  defendant  should  recover  its  costs, 
or  if  they  are  proper  claims  in  offset  then  the  defendant  should  recover 
the  sum  of  $27.31,  with  interest  and  cosf 

P.  K.  Qleed,  for  the  defendant 

The  plaintiff  is  liable  for  the  Blair  damage.  The  object  of  the 
statute  could  not  have  been  to  tempt  the  contractor  to  break  his 
covenant  by  releasing  him  from  such  damage  as  by  law,  without 
the  statute,  would  be  the  result  of  his  broach  of  contract  The 
liability  of  the  plaintiff  to  indemnify  the  town  falls  within  the  rule 
of  damages  announced  and  applied  in  Ket^es  v.  Western  Vermont 
Slate  Co.,  84  Yt.  81,  and  in  Eureka  Marble  Co.  v.  Windsor  Mfg. 
Co.y  51  Vt.  170.  In  general,  the  delinquent  is  holden  to  make 
good  the  loss  occasioned  by  his  delinquency.  But  this  liability  is 
limited  to  the  direct  damages  which,  according  to  the  nature  of 
the  subject,  may  be  contemplated  or  presumed  to  result  from  his 
failure.  7  Greenl.  55 ;  Sedgw.  Dam.  125.  The  damage  that  did 
happen  from  that  unrepaired  brid^  is  precisely  what  might  have 
been  contemplated  or  presumed. 

J.  P.  Lamson  and  Belden  ^  Ide,  for  the  plaintiff. 
The  damage  paid  by  defendant  to  Blair  and  wife  cannot  be  re- 
covered of  the  plaintiff  by  defendant  in  offset.    They  are  too  re- 
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mote.  ^^  They  are  not  such  damages  as  may  reasonably  be  sup- 
posed to  have  entered  into  the  contemplation  of  the  parties  at  the 
time  of  the  contract.''  It  is  highly  improbable  that  the  plaintiff 
or  any  other  prudent  man  would  have  entered  into  this  contract, 
understanding  that  for  the  comparatively  slight  consideration  he 
was  to  receive,  he  was  insuring  the  town  against  claims  for  dam- 
age for  insaflBciency.  124  Mass.  421 ;  28  N.  Y.  72.  These 
damages  ar^  not  recoverable,  because  they  could  have  been 
avoided  by  the  exercise  of  reasonable  prudence  by  the  defendant 
7  GreenL  51 ;  Se4gw.  Dam.  165  ;  87  N.  Y.  210.  These  damages 
cannot  be  allowed,  because  the  negligence  of  the  defendant  not 
only  contributed  but  directly  caused  them.  The  statute  made  it 
the  duty  of  the  defendant  to  keep  the  bridge  in  good  and  sufiBcient 
repair.  This  statute  created  a  burden  that  could  not  be  shifted 
or  transferred  so  far  as  the  public  right  was  concerned.  The 
cases  of  WUey  v.  Fredericks^  10  Gray,  and  Rogere  v.  Western 
Vermont  Slate  Oo.^  34  Yt.,  have  no  bearing  upon  this  case,  for 
the  reason  that  in  neither  of  those  cases  was  the  party  claiming 
the  damages  resting  under  a  peremptory  statutory  duty  to  make 
the  repairs,  and  thus  prevent  the  damage  claimed.  They  simply 
had  a  right  to  do  so  under  their  contract.  An  omission  to  do 
what  a  party  has  a  right  to  do  under  a  contract  is  quite  different 
in  effect  from  an  omission  to  do  that  which  the  law  expressly 
enjoins. 

The  opinion  of  the  court  was  delivered  by 

RoTOE,  J.  The  statute  laws  of  the  State,  at  the  time  when  the 
contract  was  entered  into  between  the  plaintiff  and  defendant,  re- 
quired that  all  highways  and  bridges  within  the  bounds  of  any 
town  should  be  kept  in  good  and  sufficient  repair  at  all  seasons  of 
the  year ;  and  made  the  town  in  which  any  special  damage  should 
happen  to  any  person,  by  means  of  the  insufficiency  or  want  of  re- 
pair of  any  such  highway  or  bridge  responsible  for  the  same. 

Previous  to  1856  the  matter  of  repairing  highways  and  bridges 
was  entrusted  to  oflScers  elected  or  appointed  by  the  towns ;  and 
the  money  appropriated  by  the  towns  for  that  purpose  was  ex- 
pended by  them.     In  1856  (Revised  Laws  Sec.  3086)  a  statute 
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was  passed  empoweriDg  towns  to  direct  their  selectmen  to  make 
contracts  for  repairing  their  highways  and  bridges,  for  a  term  not 
exceeding  four  years.  And  in  case  such  a  contract  was  made,  no 
highway  surveyors  were  to  be  appointed,  or  highway  tax  to  be 
assessed,  during  such  term ;  but  the  town  might  raise  a  sufficient 
sum  of  money  to  support  said  highways.  ^  It  was  under  that  statute 
that  the  contract  in  question  was  entered  into. 

It  was  the  obvious  intention  of  the  Legislature,  by  the  enact- 
ment of  that  statute  to  enable  towns,  wherever,  in  their  judgment^ 
it  might  be  economical  or  convenient,  to  provide  by  contract  for 
the  doing  of  what  they  were  primarily  under  obligation  to  do  in 
the  matter  of  repairing  their  highways  and  bridges.  That  portion 
of  the  8091st  sec.  which  provides  for  a  semi-annual  inspection  of 
the  highway  contracted  to  be  kept  in  repair^by  the  selectmen,  and 
makes  the  obligation  of  the  town  to  pay  the  contractor  dependent 
upon  the  acceptance  of  the  highway  inspected,  constituted  the 
selectmen,  as  between  the  town  and  the  contractor,  judges  of  the 
fact  as  to  whether  the  contractor  had  fulfilled  his  contract  or  not ; 
and  power  is  given  to  the  selectmen,  at  such  inspection,  or  at  a 
special  inspection,  if  they  find  any  repairs  necessary,  to  notify  the 
contractor  of  the  fact,  and  if  he  does  not  make  the  same,  provides 
that  they  may  forthwith  make  suclv  repairs  at  the  expense  of  the 
contractor.  No  inspection  of  the  highway  which  the  defendant 
contracted  to  keep  in  repair  appears  to  have  been  made  by  the 
selectmen ;  so  that  the  question  whether  the  defendant  had  kept 
the  highways  and  bridges  in  repair  as  required  by  his  contract 
had  to  be  determined  by  the  referee,  upon  such  evidence  as  was 
oflPered ;  and  no  question  has  been  made  in  this  court  as  to  the 
rule  adopted  by  the  referee  in  the  ascertainment  of  the  amount 
due  to  the  plaintiff  on  account  of  his  labor  and  expenditures  under 
the  contract.  The  only  question  here  made  is  whether  the  dam- 
ages paid  by  the  defendant  to  Blair  and  Clary,  and  the  amount  paid 
to  Clary  for  repairs,  and  the  incidental  expenses  of  the  suit  brought 
by  Blair,  can  be  applied  in  offset  or  in  reduction  of  the  plaintiff's 
claim.  The  damages  paid  to  Blair  are  found  to  have  been  the 
result  of  the  want  of  repair  of  a  bridge,  which  it  was  the  duty  of 
the  plaintiff,  under  his  contract,  to  have  kept  in  repair.      It  is 
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claimed  that  the  payment  of  such  damages  is  not  provided  for  by 
the  contract,  and  that  it  was  not  intended  that  they  should  be  paid 
by  the  plaintiff.  The  intention  of  the  Legislature,  as  we  have 
seen,  was  to  empower  the  towns  to  procure  the  duty  that  rested 
upon  them  to  be  performed  by  another  ;  and,  although  the  towns 
were  not  by  that  law  relieved  from  liability,  yet,  as  between  them- 
selves and  the  party  with  whom  they  might  contract,  he  was  to  be 
substituted  for  the  towns  to  do  that  in  relation  to  the  repairs  of 
highways  and  bridges  which  the  towns  were  under  legal  obligation 
to  do.  The  contract  entered  into  by  the  parties  effected  such 
substitution,  and  bound  the  plaintiff  to  make  such  repairs  upon 
the  highways  and  bridges  as  the  defendant  was  under  le^al  obli- 
gation to  have  made.  There  is  no  other  defensible  construction 
that  can  be  put  upon  the  contract.  The  intention  of  the  town,  in 
making  the  contract,  was,  to  thereby  insure  to  the  travelling  public 
sufficient  highways  and  bridges,  and  thus  to  protect  themselves 
against  any  claim  that  might  result  from  insufficiency ;  and  the  ex- 
pectation of  the  plaintiff,  as  evidenced  by  the  language  of  the 
contract,  was,  that  he  would  keep  the  highways  and  bridges 
in  such  a  state  of  repair  that  the  town  would  be  so  protected. 
It  is  further  claimed  that  the  selectmen  of  the  defendant  town, 
having  had  such  notice  of  the  insufficiency  of  the  bridge  as  the 
report  finds  that  they  did  have,  when  the  accident  happened  to 
Mrs.  Blair,  it  was  their  duty  to  make  the  necessary  repairs  of  the 
same ;  and  having  neglected  to  do  so,  the  plaintiff  was  not  re- 
sponsible for  the  damages  that  resulted  from  the  want  of  them. 
While  it  is  true  that  it  was  the  duty  of  the  defendant  to  act  in 
good  faith  and  do  all  that  could  be  reasonably  required  to  prevent 
the  occurrence  of  any  accident  that  would  subject  the  plaintiff  to 
liability,  and  contributory  negligence  on  their  part  would  exon- 
erate the  plaintiff, — it  is  to  be  borne  in  mind  that  it  was  the  duty 
of  the  plaintiff  to  make  the  needed  repairs  to  the  bridge.  And 
it  is  found  that  the  selectmen  of  the  defendant  town  had  previous 
to  the  injury  to  Mrs.  Blair,  repeatedly  called  his  attention  to  the 
condition  of  the  bridge  and  the  fact  that  it  needed  repairing ; 
that  one  of  said  selectmen,  less  than  a  week  before  the  accident, 
notified  him  that  the  bridge  needed  immediate  repair,  and  he 
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assured  said  selectman  that  he  woald  repair  it  the  next  day,  but 
neglected  to  do  so ;  that  the  selectmen  relied  on  his  promise 
and  assurance,  and  had  good  reason  to  do  so,  and  did  not  know 
that  the  bridge  was  not  repaired  until  after  the  accident. 

If  the  plaintiff  is  relieved  from  responsibility,  it  cannot  be  upon 
the  ground  that  there  was  contributory  negligence  upon  the  part 
of  the  selectmen  of  the  defendant  town.  They  had  the  right  to 
rely  upon  the  promise  and  assurance  of  the  plaintiff,  whose  duty 
it  was  to  make  the  repairs ;  and  could  not  be  said  to  be  guilty  of 
an  omission  of  duty  in  not  making  them  until  they  had  notice,  or 
good  reason  to  believe  that  they  had  not  been  made  by  the  plain- 
tiff. Keyes  v.  Western  Vermont  Slate  C7o.,34  Yt.  81,  was  a  suit 
to  recover  damages  for  the  failure  of  the  defendant  to  keep  a  drain 
in  repair ;  and  the  defendant  requested  the  court  to  instruct  the 
jury  that  the  measure  of  damages  to  the  plaintiff  for  that  neglect 
was  the  cost  of  the  repairs,  and  not  the  detriment  he  might  have 
suffered  from  the  drain  remaining  out  of  repair.  But  the  court 
charged  that,  if  after  the  plaintiff  gave  the  defendant  notice  that 
the  drain  was  out  of  repair,  and  they  recognized  their  obligation 
to  repair  it,  and  agreed  from  time  to  time  to  do  so,  but  failed  and 
neglected  to  repair  it  within  a  reasonable  time,  they  were  liable 
for  such  damages  as  the  plaintiff  had  sustained  as  the  immediate 
and  necessary  results  of  such  neglect.  In  the  opinion  delivered 
by  Poland,  Gh.  J.,  it  is  said :  ^^  If,  when  the  plaintiff  requested 
the  defendants  to  repair  the  drain,  they  had  refused  to  do  so,  it 
would  have  been  the  duty  of  the  plaintiff  to  have  done  it,  and  all 
he  could  have  recovered  would  have  been  the  cost  of  the  repairs. 
He  could  not,  in  such  a  case,  lie  by  and  incur  loss  for  want  of  the 
repairs  far  beyond  the  cost  of  fixing  it,  and  make  the  defendants 
liable.  But  if  the  defendants,  on  having  notice  to  repair  the 
drain,  admitted  their  liability  to  repair  it,  and  promised  to  do  so, 
and  thus  kept  the  plaintiff  from  making  the  repairs,  and  thus  pro- 
longed the  period  of  loss  to  the  plaintiff,  so  that  it  exceeded  the 
costs  of  the  repairs,  that  loss  should  justly  fall  upon  the  defend- 
ants. If  they  omitted  to  make  them,  on  being  called  on,  and  kept 
the  plaintiff  from  doing  it  by  false  and  delusive  promises,  they 
cannot  complain  of  being  made  liable  to  the  loss  occasioned  by 
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the  delay."  And  in  Eureka  Marble  Co,  v.  Windsor  Mfg.  Co.j 
51  Yt.  170,  it  is  said  that  the  damages  which  the  complainants 
were  entitled  to  recover  were  such  as  they,  by  the  exercise  of  rea- 
sonable diligence  and  ordinary  prudence,  could  not  prevent  un- 
der the  circumstances  in  which  they  were  placed. 

Applying  the  law,  as  promulgated  by  these  cases,  to  this,  leads 
us  to  the  conclusion  that  there  was  no  negligence  on  the  part  of 
the  selectmen  of  the  defendant  town  that  excuses  the  plaintiff 
from  liability.  The  neglect  of  the  plaintiff  to  make  such  repairs 
to  the  bridge  where  the  accident  happened  to  Mrs.  Blair,  as  he 
was  bound  by  his  contract  to  make,  was  the  proximate  cause  of 
her  injury ;  and  the  amount,  with  the  incidental  expenses  paid  by 
the  defendant  to  settle  the  claim  to  Mrs.  Blair,  should  be  deducted 
from  the  claim  of  the  plaintiff.    • 

The  damage  paid  by  the  defendant  to  Clary  should  be  allowed. 
The  damage  to  Clary's  horse  was  occasioned  by  a  want  of  repair 
of  the  highway,  which  the  plaintiff  was  bound  by  his  contract  to 
keep  in  repair.    And  there  is  no  fact  found  that  indicates  that  the . 
defendant  was  negligent  in  not  having  made  the  repairs. 

So,  too,  the  amount  paid  Clary  for  repairs  upon  the  highway 
should  be  allowed.  The  repairs  were  necessary  and  such  as  the 
plaintiff  should  have  made,  and  by  due  diligence  he  would  have 
ascertained  that  they  were  necessary  ;  and  his  neglect  to  make 
them  justified  the  defendant  in  making  them  at  his  expense.  The 
failure  of  the  plaintiff  to  build  the  bridge  and  highway  according 
to  his  contract,  and  to  keep  the  highways  in  such  a  state  of  repair 
as  the  referee  has  found  he  was  under  obligation  to  do,  is  proper 
matter  of  defence  to  the  plaintiff's  claim  for  compensation  under 
his  contract ;  and  the  amounts  found  due  on  account  of  such  failures 
should  be  allowed. 

It  has  been  claimed  that  all  of  the  above  matters  of  defence 
should  have  been  made  by  special  plea,  and  are  not  available 
under  the  general  issue.  The  obligations  of  the  plaintiff,  as 
specified  in  his  contract,  were  in  the  nature  of  warranties ;  and 
it  has  been  repeatedly  held  that  under  the  general  issue  the 
defendant  might  show  that  the  plaintiff  made  a  warranty  that  had 
been  broken,  and  reduce  the  plaintiff's  recovery  to  the  extent 
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that  he  had  sustained  loss  by  the  breach  of  the  warranty. 
Allen  V.  Hooker,  25  Yt.  188 ;  Keye$  y.  Western  Vermont  Slate 
Co.,  84  Yt.  81.  The  rule  upon  the  subject  is  stated  in  the  case 
last  cited  to  be,  that  however  distinct  and  independent  the  several 
stipulations  or  covenants  of  the  parties  may  be,  if  they  are  con- 
tained in  the  same  instrument,  the  defendant  may  reduce  the 
plaintiff's  recovery  by  showing  the  damages  he  has  sustained  by 
the  non -performance  on  the  part  of  the  plaintiff;  and  this  under 
the  general  issue.  The  sums  thus  allowed  being  in  excess  of  the 
amount  allowed  to  the  plaintiff,  the  judgment  of  the  County 
Court  is  reversed,  and  judgment  on  the  report  for  the  defendants 
for  its  cost. 
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W.  H.  S.  WHITCOMB  v,  GEO.  W.  WOODWOBTH,  Jb. 
Conditional  Sale. 

1.  Held,  that  a  certain  written  contract,  attempted  to  be  diagaised  under  the  form  of 

a  lease,  where  the  rent  for  one  year  was  eqoal  to  the  value  of  the  oigan  told, 
was  a  conditional  aale  ;  and  that,  as  sach,  it  should  have  been  recorded,  to  pre- 
vent an  attachment  of  the  organ  by  the  vendee's  creditor,  he  having  had  no  no- 
tice that  it  was  a  eonditlonal  sale. 

2.  The  defendant,  a  sheriff  who  attached  the  organ,  although  put  upon  inquiry  be- 

cause he  found  it  in  the  possession  of  a  third  party  ;  was  not  defteted  of  the 
right  to  make  the  attachment,  as  it  did  not  appear  that  he  would  have  learned 
of  the  conditional  sale  by  inquiry. 

Heard  on  referee's  report,  September  Term,  1881,  Powers,  J., 
presiding.    Judgment  for  the  defendant. 
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The  referee  foand : 

On  April  1st,  1878,  the  plaintiff  and  D.  W.  Weston  made  a 
bargain  or  agreement  with  reference  to  a  certain  organ.  The 
bargain  or  agreement  was  reduced  to  writing,  and  was  in  these 
words  and  figures : 

Burlington,  Yt.,  April  Ist,  1878. 
This  certifies  that  I  have  hired  of  W.  H.  S.  Wbitcomb,  of  Burlington, 
one  Smith  American  Organ,  style  7,  Tit  beinff  the  organ  delivered  to  me 
by  L.  B.  Austin  for  said  Whitcomb,)  m  the  allowing  terms  :  fifty-seven 
dollars  and  fifty  cents  to  be  paid  with  interest  on  or  before  September 
1st,  1878,  and  fifly-seven  dollars  and  fifty  cents  to  be  paid  with  interest, 
on  or  before  one  year  from  date,  the  latter  sum  being  embodied  in  a  Joint 
note,  signed  bv  I.  N.  Austin  with  me,  all  of  which  is  to  be  promptly  paid 
at  the  office  of'^W.  H.  S.  Whitcomb,  in  Burlidgton,  Yt,  when  the  same 
becomes  due,  without  any  demand  being  made  for  the  same.  And  I  also 
agree  that  said  organ  shall  not  be  let  or  removed  ttom  the  premises  of 
I.  N.  Austin  without  the  written  consent  of  said  Whitcomb.    It  is  ez- 

Sressly  understood  that  until  the  whole  sum  of  one  hundred' and  fifteen 
ollars,  and  interest  on  the  same,  is  fully  paid  to  said  Whitcomb,  I 
neither  acquire  nor  does  he  part  with  his  interest  and  ownership  of  said 
organ.  And  in  case  of  failure  to  pay  an^  of  the  amounts  statea  above, 
as  above  due,  I  hereby  authorise  said  Whitcomb,  or  any  authorized  asent 
of  his,  to  enter  the  premises  where  the  organ  may  be  and  take  and  re- 
move said  organ  therefrom.  And  for  any  actual  or  apprehended  viola- 
tion of  an^  of  my  agreements  herein,  I  hereby  agree  to  deliver  up  said 
property  m  as  good  condition  as  received,  ordinary  use  and  wear  ex- 
cepted, whenever  reauested  so  to  do  by  any  duly  authorized  agent  or 
representative  of  said  Whitcomb. 

(signed)  D.  W.  Weston. 
Witness :  L.  B.  Austin. 

At  the  time  of  this  transaction,  the  instrument  was  worth  about 
$115,  the  sum  named  in  said  instrument  as  rent.  Weston  lived 
in  Underhill,  just  across  the  road  from  I.  N.  Austin's,  named  in 
said  instrument  of  writing  as  the  person  from  whose  premises  the 
organ  was  not  to  be  removed  without  Whitcomb's  consent.  The 
premises  on  which  Weston  lived  belonged  to  Austin,  as  did  also 
the  premises  on  which  Austin  himself  lived. 

After  the  maturity  of  the  note  mentioned  in  the  foregoing  con- 
tract)  the  plaintiff  brought  suit  upon  the  same  and  recovered 
judgment  thereon.  May  6th,  1879.  A  trustee  wad  summoned  in 
this  suit  and  was  adjudged  chargeable  in  the  sum  of  $25.  Noth- 
ing has  been  paid  on  this  judgment  by  the  principal  debtbr. 
Nothing  was  shown  to  have  been  paid  by  the  trustee. 

The  organ  was  sold  on  an  execution  by  the  defendant,  as  sheriff. 
It  had  been  in*  said  Weston's  possession  until  a  week  or  ten 
days  before  the  attachment,  when  it  was  taken  to  the  house  occu- 
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pied  by  Austin,  on  the  occasion  of  some  entertainment  there.    It 
remained  there  until  attached. 

J.  W.  BuBsell  and  L.  L.  Lawrence^  for  the  defendant. 

The  written  contract  was  a  lea^e.  The  organ  was  not  attach- 
able. 9  U.  S.  Dig.  p.  366,  s.  4382.  By  the  terms  of  the  contract 
Austin  was  made  bailee  of  the  organ  for  the  use  of  Weston. 
Therefore,  Weston  acquired  no  title  to  the  organ,  by  wrongfully 
keeping  possession  of  it  which  could  avail  an  attaching  creditor.' 
Lynde  ^  Mane  y.  Melvin,  11  Vt.  683  ;  Hillard  on  Sales,  437, 
441.  At  the  time  of  the  attachment  the  organ  was  in  the  posses- 
sion of  Austin,  in  accordance  with  the  terms  of  the  agreement. 
It  is  incumbent  on  the  party  claiming  under  the  statute  to  bring 
himself  within  its  terms.  Where  a  right  depends  on  the  bona  fide9 
of  a  party,  the  burden  of  proof  is  always  on  him.  There  is  no 
presumption  in  favor  of  an  attaching  creditor.  He  must  show 
that  he  is  a  creditor,  and  that  he  has  acted  in  good  faith.  The 
rule  is  the  same  in  all  analogous  cases.  In  the  case  of  an  endor- 
see of  a  promissory  note,  the  burden  is  upon  him  to  show  purchase 
without  notice,  where  there  is  a  defence  as  to  the  payee.  San- 
ford  V.  Norton,  14  Vt.  233 ;  O-ould  v.  Stevem,  43  Vt.  128 ;  48 
Vt.  24 ;  1  Pick.  165.  It  is  a  case  where  the  facility  of  proving  the 
proposition  is  peculiarly  within  the  hands  of  the  party  making  the 
attachment,  and  this  is  a  strong  reason  why  he  should  take  the 
burden  of  bringing  himself  within  the  statute.  1  Greenl.  s.  79 ; 
Starkie  Ev.  539,  540.  The  defendant  was  put  upon  inquiry. 
33  Vt.  337  ;  Jones  on  Chat.  Mort.  s.  308  ;  52  Vt.  76  ;  1  Jones 
on  Mort.  s.  580 ;  53  Vt.  389. 

J.  J,  Monahan  and  W.  L.  Bumapj  for  the  defendant. 

The  transaction  was  a  conditional  sale.  Alb.  Law  J.,  Sept.  3, 
1881,  (^Brunswick  v.  Hoover'),  If  any  doubt  could  exist  as  to  the 
real  nature  of  this  contract,  the  recovery  of  a  judgment  by  the 
plaintiff  upon  the  last  instalment  falling  due  under  it  would  seem 
to  remove  it.  Fuller  v.  Buswell,  34  Vt.  107.  Therefore,  if  un- 
der such  circumstances,  notice  of  the  existence*  of  a  lien  upon 
the  property  in  him  is  availing  at  all,  it  must  follow  that  the  bur- 
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den  is  equally  imperative  to  establish  all  these  facts,  which  the 
statute  makes  equivalent  to  a  recorded  lien.  Braekeit  y.  WaiUy 
6  Yt.  424;  58  Vt.  389;  Appeal  of  Fhillipsburgh  SavingB  Bank, 
(Pa.  Sup.  Ct.)  Cen.  L.  J.,  Aug.  19,  .1881 ;  Jones  Chat.  Mort. 
8.  810. 

The  opinion  of  the  court  was  delivered  by 

Robs,  J.  The  contract  of  April  1,  1878,  we  think,  was,  in 
legal  effect,  a  conditional  sale  of  the  organ  from  the  plaintiff  to 
Weston.  The  amount  stipulated  to  be  paid,  as  rent,  for  the  use 
of  the  organ,  for  one  year,  was  the  full  value  of  the  organ.  For 
the  last  payment  the  plaintiff  took  Weston's  note  with  a  surety. 
There  is  no  provision  in  the  contract,  by  which  Weston  could 
return  the  organ  at  the  end  of  the  year,  or  at  any  other  time,  an 
essential  element  in  a  lease  or  bailment.  The  clause  in  the  con- 
tract :  ^^  It  is  expressly  understood  that  until  thjS  whole  sum  of 
one  hundred  and  fifteen  dollars,  and  interest  on  the  same,  is  fully 
paid  to  said  Whitcomb,  I  neither  acquire,  nor  does  he  part  witii 
his  interest  and  ownership  of  said  organ,''  implies  that  upon  the 
payment  by  Weston  of  the  sum  named,  the  property,  and  owner- 
ship of  the  organ,  was  to  pass  from  Whitcomb  to  him.  Being 
a  conditional  sale  of  the  organ,  although  attempted  to  be  dis- 
guised under  the  form  of  a  lease,  and  the  written  instrument 
evidencing  the  contract,  not  having  been  recorded  agreeably  to 
the  statute,  it  was  attachable  as  the  property  of  Weston  unless 
the  plaintiff  had  notice  of  the  contract  of  conditional  sale  between 
the  plaintiff  and  Weston.  The  statute  R.  L.  sec.  1992,  declares 
that  the  lien  reserved  to  the  vendor  by  such  uurecorded  sale  shall 
be  invalid  as  against  attaching  creditors  or  subsequent  purchasers 
without  notice.  Having  failed  to  place  upon  record  the  contract 
evidencing  the  sale,  the  organ  was  open  to  attachment  as  the 
property  of  the  conditional  vendee,  unless  the  plaintiff  could  show 
that  the  attaching  creditor  had  notice  of  conditional  sale.  The 
referee  has  not  found  thftt  the  defendant,  the  officer  who  made 
the  attachment,  nor  that  the  attaching  creditor  had  notice  of  the 
conditional  sale.  It  is  contended,  however,  that  the  officer,  by 
finding  the  organ,  not  in  the  possession  of  the  conditional  vendee, 
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but  in  the  possession  of  I.  N.  Austin,  was  put  upon  inquiry,  and 
by  inquiry  would  have  learned  of  the  conditional  sale. 

It  is  true  that  under  the  decisions  of  this  court,  where  an  offi- 
cer, about  to  attach  personal  property,  finds  it,  not  in  the  posses- 
sion of  the  debtor,  but  in  the  possession  of  a  third  person,  he  is  to 
take  notice  of  this  fact ;  and  is  to  inquire  of  such  third  person  for 
whom  he  is  holding  possession  of  the  property.  Flanagan  v. 
Wood^  83  Yt.  337.  This  is  upon  the  ground  that  possession  is 
frima facie  evidence  of  ownership  of  personal  property  ;  so  that 
finding  the  property  in  the  possession  of  a  person  other  than  the 
debtor,  he  is  bound  to  inquire  of  such  person,  and  learn  for  whom 
he  is  holding  possession.  Whether  this  doctrine  applies  to  an  offi- 
cer attaching  property  sold  conditionally,  it  is  needless  to  decide 
in  this  case,  inasmuch  as  on  the  facts  found  by  the  referee  all 
that  the  officer  would  have  learned  by  inquiry  was,  that  I.  N. 
Austin  had  signed  with  Weston  the  note  for  the  last  payment,  and 
that  he  had  borrowed  the  organ  of  Weston  for  a  special  occasion, 
only  a  few  days  before  the  attachment  was  made.  There  is  no 
fact  found  that  shows  he  would  by  such  inquiry  have  learned  of 
the  conditional  sale. 

It  is  also  contended  that  I.  N.  Austin,  by  the  terms  of  the  con- 
tract, was  to  have  possession  of  the  organ.  All  that  the  contract 
contains  on  this  subject  is  that  the  organ  was  not  to  be  let  by 
Weston,  nor  removed  from  the  premises  of  I.  N.  Austin,  without 
the  written  consent  of  the  plaintifil  Weston  occupied^  premises 
owned  by  I.-  N.  Austin.  We  think  that  the  construction  to  be 
placed  upon  this  portion  of  the  contract  is  that  Weston  was  to 
have  the  possession  of  the  organ,  but  was  not  to  let  the  same,  nor 
remove  it  from  the  premises  of  Austin,  where  he  then  lived,  with- 
out the  written  consent  of  the  plaintiff. 

The  result  is  that  no  error  is  apparent  in  the  judgment  of  the 
County  Court,  and  that  judgment  is  affirmed. 
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AMOS  BENNETT  v.  G.  W.  FLANAGAN. 

Beeeipt. 

It  waa  error  to  charge  the  jury  that  a  common  receipt  in  foil  for  money  wae  a  bar  to 
recorery  in  an  aetion  of  aasompeit  brought  for  work,  when  there  wae  no  claim 
of  a  compromise. 

Assumpsit  for  work  and  labor.  Jury  trial,  September  Term, 
1881,  Powers,  J.,  presiding.  Verdict  for  the  defendant.  The 
case  appears  in  the  opinion. 

J.  W.  Russell  and  (7.  W.  Brownell^  Jr.^  for  the  plaintifiF. 

H,  S.  Peck^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  This  is  an  action  to  recover  an  alleged  balance  for 
wages  earned  by  the  plaintiff's  minor  son.  No  question  arises 
whicli  is  affected  by  the  infancy  of  the  son.  The  suit  is  brought 
by  the  plaintiff  to  recover  upon  the  contract,  according  to  its 
terms  as  made  by  the  son.  The  defendant  and  the  son  made  a 
settlement,  and  the  latter  executed  a  receipt  for  three  dollars  in 
full  of  the  account  for  his  work.  No  claim  was  made  upon  the 
trial  that  the  settlement  was  a  compromise  or  an  adjustment  of 
disputed  and  conflicting  claims.  The  question  in  controversy 
was  whether  the  defendant  paid  the  son,  at  the  time  of  the  settle- 
ment, all  that  was  then  due,  the  defendant  insisting  that  the  sum 
named  in  the  receipt,  three  dollars,  was  all  that  was  due,  and  the 
plaintiff  that  a  larger  sum  was  justly  owing  him ;  and  that  the 
son  signed  the  receipt  supposing  it  to  be  only  a  receipt  for  the 
three  dollars,  and  not  in  full.  The  jury  were  told  that  if  the  son 
understood  that  he  was  settling  his  entire  claim,  then  the  receipt 
was  a  bar  to  the  suit.  The  defendant  claimed  that  the  contract 
originally  made  had  been  changed  by  a  subsequent  agreement 
during  the  term  of  service,  and  the  jury  were  instructed  if  they 
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found  that  the  son  was  at  work  under  |he  new  arrangement  that 
the  receipt  barred  his  remedy.  We  think  holding  the  receipt  con- 
clusive and  a  bar  to  the  suit,  was  error.  It  has  often  been  deci- 
ded in  this  State  that  a  receipt  is  not  in  any  case  conclusive  of  the 
rights  of  the  parties,  but  is  always  open  to  explanation,  and  even 
contradiction,  by  parol  evidence,  whatever  the  parties  may  have 
understood  at  the  time.  The  jury  should  have  been  told  to  ascer- 
tain the  amount  which  became  due  the  plaintiff  under  the  contract, 
either,  as  originally  made  or  as  modified,  if  they  found  that  it 
had  been  modified,  and  the  amount  of  payments  made  thereon  by 
the  defendant,  and  render  a  verdict  accordingly,  notwithstanding 
the  receipt.    For  the  failure  so  to  do,  a  new  trial  is  granted. 

The  exceptions  show  only  extracts  from  the  judge's  charge. 
We  regret  that  it  is  not  given  in  full,  as  the  part  given  may,  in 
connection  with  the  part  omitted,  have  been  correct ;  but  we  must 
dispose  of  the  case  by  the  record,  and  with  the  above  result. 

Judgment  reversed,  and  cause  remanded. 


STATE  V.  JAMES  A.  STONE. 

Miaintaininff  a   Nuisance  contrary   to  R.  L.  «.  8886 — Liquor 
Law.     Demurrer, 

A  complaint,  under  the  R.  L ,  s.  dSdS,  alleging  that  the  respondent  kept  and  maintained 
a  bar>room,  in  which  Intoxicating  llqnoni  were  nnlawfolly  sold,  without  any 
averment,  that  it  was  **  used  as  a  place  of  resort,"  is  insufficient ;  bat  It  is 
amendable,  although  no  motion  was  made  to  amend  until  the  case  reached  the 
Supreme  Court. 

This  was  a  prosecution  for  keeping  and  maintaining  a  nuisance, 
brought  before  the  City  Court  of  the  city  of  Burlington,  Decem- 
ber 19, 1881.  Heard  on  demurrer  to  the  complaint.  Demurrer 
overruled. 

M,  A.  Binghamy  for  the  State. 
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JS.  B.  Sard  and  S.  F.  Brownelly  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  This  was  a  prosecution  for  keeping  and  maintaining 
a  nuisance  under  sec.  3836,  R.  L.  The  complaint  is  in  the  form 
given  by  statute,  except  that  it  is  not  alleged  that  the  place  desig- 
nated was  '^  used  as  a  place  of  resort.'^  The  case  is  before  us 
upon  demurrer  to  the  complaint.  The  want  of  such  allegation 
renders  the  complaint  insufficient  in  matter  of  substance.  It  is 
proper  for  any  court,  where  a  complaint  for  such  an  offense  is 
pending,  to  permit  an  amendment  of  the  same  at  any  stage  of  the 
proceedings.  R.  L.,  sec.  8865.  The  respondent  did  not  indicate, 
in  the  court  below,  the  defect  complained  of;  if  he  had,  no  doubt 
it  would  have  been  promptly  remedied.  He  having  an  opportu- 
nity to  do  so,  and,  evidently,  knowingly  omitting  it,  a  majority  of 
the  court  think  the  case  should  be  made  an  exception  to  the  rule 
laid  down  in  State  v.  Kennedy^  36  Yt.  563,  where  the  court  re- 
fused, in  its  discretion,  to  allow  an  amendment  not  moved  for  in 
the  Oounty  Oourt.  The  complaint  may  be  amended,  the  excep- 
tions are  overruled,  judgment  reversed  pro  format  and  the  case 
remanded  to  the  Oity  Oourt  for  trial. 


STATE  V,  EUGENE  CARPENTER  and  THOMAS  FASSETT. 

Indictment.     Hindering  an  Officer,     Policeman.    Arreet  in 
Judgment.    Assault. 

The  respondents  were  indicted  for  hindering  an  officer.    One  of  them  pleaded  gailty, 
and  moved  in  arrest  of  judgment  for  the  insuffldency  of  the  indictment    Held, 

1.  That  it  was  not  necessary  that  the  manner  in  which  the  officer  was  attempting  to 

discharge  his  duty  should  he  averred  in  the  indictment. 

2.  Bot  it  must  be  alleged  that  the  accused  knew,  at  the  time  of  the  hindrance,  that 

snch  officer  was  one  of  the  officers  described  in  the  statute,  whom  it  is  made  a 
crime  to  hinder.  And  if  it  is  not  so  aUeged,  snch  defect  may  be  taken  advan- 
tage of  in  arrest  of  judgment 
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8.  The  indictment,  aa  charging  the  crime  of  hindering  an  officer,  nnder  B.  L.,  s.  4284, 

Ib  inBofflcient ;  bat  sufficient  as  charging  the  crime  of  aesanlt  v 

4.  Power  of  policeman  in  an  incorporated  Tillage,  stated. 
6.  R.  L.,  s.  4284,  hindering  an  officer  ;  s.  2794,  village  police^  oonstmed. 

Heard  by  the  conrt,  September  term,  1881,  Powers,  J.,  pre- 
siding. The  court  overruled  the  motion  in  arrest.  The  follow- 
ing is  the  indictment : 

State  of  Ykrxokt,  ) 

Chittenden  County,  88.  > 

Be  it  remembered,  that  at  a  county  court,  begun  and  holden  at  Bur- 
lington, within  and  for  the  county  of  Chittenden,  on  the  third  Tuesday 
of  September,  A.  D.  1881,  the  grand  jurors  within  and  for  the  body  of 
the  county  of  Chittenden  aforesaid,  now  here  in  court  duly  empaneled 
and  sworn,  upon  their  oath  present  that  Eugene  Carpenter,  and  Thomas 
Fassett,  of  Burlington,  in  the  county  of  Chittenden,  on  the,  to  wit :  12th 
day  of  September,  A.  D.  1881,  at  Burlington,  in  said  county  of  Chitten- 
den, with  force  and  arms,  ia  and  upon  Joseph  A.  Laroso,  then  and  there 
being  a  police  officer  of  the  city  of  Burlington,  in  the  county  of  Chitten- 
den aforesaid,  under  the  authority  of  the  State,  did  an  assault  make  by 
then  and  there  beating  him,  the  said  Joseph  A.  Larose,  with  fists,  clubs, 
feet  and  sticks,  and  did  then  and  there  by  means  of  which  impede  and 
hinder  the  said  Joseph  A.  Larose,  police  officer  aforesaid,  while  in  the 
execution  of  his  said  office,  of  police  officer  as  aforesaid,  and  while  he  as 
such  police  officer  was  engaged  in  attempting  to  quell  and  quiet  a  dis- 
turbance of  the  public  peace  between  them,  the  said  Eugene  Carpenter 
and  Thomas  Fassett,  and  other  persons  to  the  grand  jurors  aforesaid  at 
present  unknown,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State. 

The  other  facts  appear  in  the  opinion. 
Q.  B,  ShaWy  for  the  respondent. 
M.  A.  Bingham^  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

RoTGB,  J.  The  respondents  were  indicted  under  sec.  4284  of 
the  B.  L.,  for  hindering  an  officer  in  the  execution  of  his  office. 
Fassett  was  tried  and  found  guilty.  Carpenter  then  withdrew  his 
plea  of  not  guilty  and  pleaded  guilty,  and  after  veirdict  and  before 
judgment,  moved  in  arrest  of  judgment  for  the  insufficiency  of  the 
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indictment,  becaase  it  is  not  alleged  therein  with  sufficient  partic- 
ularity and  accuracy : 

Ist.  The  nature  of  the  officer's  official  duty  and  the  manner  of 
its  execution. 

It  is  proTided  by  sec.  2794  R.  L.,  that  a  policeman  appointed 
by  the  trustees  or  bailiffs  of  an  incorporated  village,  shall  have 
the  same  powers  within  the  limits  of  the  village  in  criminal  matters 
as  constables.  A  constable  may  without  warrant,  (and  it  is  his 
official  duty  virtute  officii)  interfere  to  prevent  a  breach  of  the 
peace,  and  when  an  affray  takes  place  in  his  presence,  nUay  keep 
the  parties  in  custody  until  it  is  over,  or  take  them  immediately  be- 
fore a  magistrate.  1  Ghitty's  Grim.  Law,  17.  And  it  is  not  nec- 
essary that  the  manner  in  which  he  was  attempting  to  discharge 
that  duty  should  be  averred  in  the  indictment. 

2d.  That  there  is  no  sufficient  allegation  that  Oarpenter,  at 
the  time  of  the  alleged  assault,  hinderance  and  obstruction,  knew 
that  Larose  was  a  police  officer  or  acting  in  such  capacity. 

To  constitute  the  crime  under  the  statute  of  hindering^an  officer 
in  the  execution  of  his  office,  it  must  he  shown  that  the  party  ac- 
cused knew  at  the  time  he  is  charged  with  hindering  such  officer 
that  he  was  one  of  the  officers  described  in  the  statute  that  it  is 
made  a  crime  to  hinder  ;  and  that  being  a  fact  that  must  be  found 
to  justify  a  conviction,  it  was  necessary  that  it  should  be  alleged 
in  a  traverseable  form  in  the  indictment  that  the  party  had  such 
knowledge. 

It  was  held  in  State  v.  Downer  et  aly  8  Yt.  424,  that  it  should 
be  alleged  that  the  respondent  knew  of  the  character  in  which  the 
officer  claimed  to  act;  and  in  State  v.  Burt  et  al.y  25  Yt  373,  an 
indictment  in  which  no  such  averment  was  made,  was  held  bad 
open  demurriBr.  It  cannot  be  presumed  that  the  respondent  had 
such  knowledge ;  and  the  possession  of  it  was  a  necessary  element 
to  constitute  the  crime.  The  indictment  was  therefore  fatally  de- 
fective for  not  alleging  it.  The  defect,  being  one  of  substance, 
was  not  cured  by  the  plea ;  and  although  it  might  have  been  taken 
advantage  of  by  demurrer,  it  may  be  urged  in  arrest  of  judgment. 
4  Bl.  Com.  875 ;  1  Ghitty's  Grim.  Law  539. 

The  indictment  being  bad  for  the  reasons  stated,  as  charging 
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tbo  respondent  with  the  statute  crime  of  hindering  an  officer  in 
the  execution  of  his  office,  it  is  unnecessary  to  notice  the  other  ob- 
jections that  were  made  to  it  The  court  overruled  the  motion  : 
and  although  the  indictment  was  defective  in  the  particular  above 
stated,  yet  if  it  contained  a  complete  description  of  such  facts  and 
circumstances  as  constituted  a  crime,  it  was  properly  overruled. 
In  State  v.  Burt  et  al,  9upra^  there  was  only  one  count  in  the  indict- 
ment ;  and  that  was  based  upon  the  statute  against  hindering  an 
officer  in  the  execution  of  his  office ;  and  although  it  was  held  to 
be  bad  ad  charging  the  commission  of  a  crime  under  that  statute, 
it  being  alleged  that  the  respondent  made  an  assault  upon  the 
officer,  the  court  held  that  it  was  sufficient  for  a  common  assault 
at  common  law  or  under  the  general  statute  upon  the  subject  of 
breach  of  the  peace.  Here  the  respondent  is  charged  with  having 
committed  an  assault  and  battery  upon  the  officer.  That  case  and 
State  V.  Downer  et  aL^  supra,  are  full  authorities  for  holding  that 
the  indictment  was  sufficient  as  charging  the  respondent  with  the 
crime  of  Having  committed  an  assault  and  battery  upon  the  officer. 
There  was  no  error  in  overruling  the  motion,  and  the  respondent 
takes  nothing  by  his  exceptions. 
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WILLIAM  R.  REMELE  ▼.  JAMES  DONAHUE. 
Dog.    Damage.     Sheep. 

1.  The  plaintiff's  eheep  were  killed  by  two  dogi,  only  one  of  which  was  owned  by  the 

defendant.  Under  the  statute  the  defendant  is  liable  for  double  the  whole 
amoant  of  the  damage. 

2.  When  the  plaintiff  discovered  that  his  sheep  had  been  injured  by  the  dogs,  he  no- 

tified one  of  the  selectmen,  and  the  damages  were  appraised.  Held,  that  the 
court  properly  submitted  it  to  the  jury  to  determine  whether  the  plaintiff  had 
signified  his  election  to  proceed  against  the  town  in  such  a  manner  that  he 
could  not  afterwards  proceed  against  the  defendant.* 

Action  under  the  statute  for  damage  done  to  the  plaintiff's  sheep 
by  the  defendant's  dog.      Jury  trial,  June,  1881,  Pierpoint,  Ch. 

*  Section  4(MS,  R.  L.,  is  as  foUows:  "The  owner  of  sheep,  lambs,  or  other  domes- 
tic animals  worried,  maimed  or  kiUed  by  dogs,  may  have  his  election  whether  to  pro- 
ceed ander  the  provisions  of  the  preceding  section  of  this  chapter,  or  under  the  pro- 
visiona  of  section  3803  [s.  4061],  but  having  signified  his  election  by  proceeding  in 
either  mode  he  shall  not  have  the  other  remedy." 
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J.,  presiding.  Verdict  and  judgment  for  the  plaintiff.  The 
plaintiff,  after  stating  that  he  notified  Mr.  Hammond,  the  first 
selectman  of  Middlebury,  of  his  injury,  testified  as  follows : 

Q.  He  went  and  examined  the  sheep,  did  he,  and  you  were  with  him? 
A.    Yes. 

Q.  And  he  appointed  two  appraisers,  one  of  whom  was  Mr.  U.  D. 
Twitchell  and  the  other  Hubbard  C.  Potter,  did  he  not  ?  A.  Yes,  both 
of  them  were  together  and  went  and  looked  over  the  sheep. 

Q.    Did  you  show  them  the  dead  sheep  yourself,  or  not  ?    A.    I  did. 

Q.  For  the  purpose  of  haying  them  appraised  ?  A.  Yes,  I  supposed 
it  would  be  necessary  for  them  to  appraise  if  I  took  it  into  the  uounty 
Court 

Q.  You  understood  them  to  make  an  appraisal  of  the  damage,  didn't 
you  ?    A.    Yes. 

Q.    $200?    A.   Yes. 

Q.  I  suppose  you  knew  that  the^  made  a  return  of  what  they  had 
done  to  the  proper  authorities  here  in  the  town  of  Middlebury,  dids't 
you  ?    A.    I  didn't. 

Q.  Have  you  since  found  it  out  ?  A.  I  found  it  out  since  I  came 
into  the  court  house  here. 

Q.  And  they  made  a  return  and  that  amount  of  damages  was  certi- 
fied to  the  town  treasurer  of  Middlebury,  Mr.  Phinney  r  A.  I  didn't 
know  it  till  I  came  here. 

Q.    You  have  found  out  that  fact  ?    A.  Yes,  if  it  is  a  fact. 

Q.  You  have  found  out  that  Mr.  Hammond  and  the  appraisers  were 
paid  out  of  the  town  treasury  of  Middlebury  for  the  seryices  they  per- 
formed in  the  appraisal,  hayen't  you  ?    A.    Yes. 

Q.  And  you  have  found  out,  I  suppose,  that  all  that  was  necessary  for 
you  to  do  was  to  go  and  get  your  money  from  the  town  treasurer,  if  there 
was  that  amount  of  money  there  belonging  to  the  dog  flmd  for  the  pay- 
ment of  such  damages  ?  A.  No,  I  didn't  understand  it  so. 
'  Q.  You  haye  found  out  that  you  could  have  drawn  your  money  pro 
ralo,  if  there  wasn't  enoush  to  pay  for  all  damages  of  this  kind,  from  the 
town  treasurer  of  Middlebury  ?     A.    No,  I  didn't  understand  it  so. 

Q.  You  notified  Mr.  Hammond  as  a  selectman  of  Middlebury,  didn't 
you  ?  A.  Not  because  he  was  the  first  selectman  ;  but  because  he 
knew  my  flock  of  sheep.  I  should  have  gone  to  him  before  any  other 
man  in  the  county  ;  not  because  he  was  the  first  selectman  ;  but  because 
he  was  a  good  Judge  of  sheep,  and  knew  my  fiock  of  sheep  perhaps  bet- 
ter than  any  other  man  in  the  county. 

Q.  Because  he  understood  the  value  of  your  fiock  of  sheep  ?  A.  Yes, 
I  suppose  he  did. 

Q.  And  he  was  a  good  Judge  of  their  damage  ?  A.  Yes,  and  was  a 
good  Judge  of  their  damage. 

Q.  Didn't  you  go  to  him  because  he  was  the  first  selectman  of  Mid- 
dlebury ?  A.  No,  I  didn't  go  expressly  because  he  was  the  first  se- 
lectman of  Middlebury,  I  should  hs^ve  gone  to  him  to  appraise  this  dam- 
age if  he  hadn't  been  the  first  selectman. 

Mr.  Hammond  testified : 

Q.  I  asked  you  whether  he  said  be  should  elect  the  town,  or  shouldn't. 
A.  Well,  it  is  my  impression  that  he  saidif  he  couldn't  fiisten  it  on  to 
Mr.  Donahue's  dog,  that  he  shouldn't. 
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Q.  Is  it  anything  more  than  an  impresBion  in  regard  to  that? 
A.    Yes,  middhng  certain. 

Q.    How  ?    A.    Pretty  certain  impression. 

Q.  You  told  him  that  if  the  town  paid  for  them,  thev  would  have  to 
he  appraised,  and  the  next  morning  you  went  up  and  did  it  ?  A  I  took 
that  precaution  to  have  it  done.  I  knew  that  in  that  season  of  the  year 
there  couldn't  be  much  told  about  the  sheep  in  a  very  short  time.  It 
was  very  warm.    So  I  took  a  couple  of  men  and  went  over  with  them. 

Q.    He  didn't  say  he  should  elect  the  town  ?    A.    No,  sir. 

Q.  You  are  sure  he  didn't  say  that,  are  you  ?  A.  I  guess  he  didn't 
say  it ;  not  if  he  could  find  out  whose  dog  it  was.  If  he  could  find  out 
whose  dog,  he  shouldn't 

FiBRFOiKT,  Ch.  J.  Q.  If  I  understand  you,  you  didn't  understand 
him  as  electing  to  proceed  against  the  town  ?    A.    No,  sir,  I  didn't. 

Q.  You  understood  that  you  were  proceeding  under  this  law,  didn't 
you  ?    A.    Yes. 

Q.  That  is  what  you  understood  you  were  doing  ?  A.  I  was  doing 
that  for  the  benefit  of  the  town. 

The  Chief  Justice  charged  the  jury  as  follows,  in  part : 

*^  It  is  then  said  by  the  defendant  that  the  plaintiff  in  this  case 
cannot  recover  at  all  because  he  has  elected  to  proceed  against 
the  town  ;  and  under  the  statute  as  it  now  stands  it  is  provided 
that  where  a  party  proceeds  against  the  town  he  cannot  proceed 
against  the  individual,  or  where  a  party  proceeds  against  the  indi- 
vidual he  cannot  proceed  against  the  town.  And  if  is  said  in  this 
case  that  the  party  did  proceed  against  th^  town  so  as  to  deprive 
him  of  the  right  to  proceed  against  the  owner  of  the  dog.  Now,  it  is 
unquestionably  true  that  if  Mr.  Bemele  did  proceed  against  the  town 
in  this  case,  he  cannot  then  proceed  against  the  individual,  but 
he  has  to  take  his  remedy  from  the  source  against  which  he  first 
proceeded.  That  presents  the  question  of  fact  to  be  determined 
by  you,  whether  Mr.  Remele  in  this  case  did  proceed  against  the 
town  so  as  to  bring  himself  within  the  provisions  of  the  statute  in 
that  respect.  In  order  to  do  so,  it  is  necessary  that  he  should 
understandingly  and  intentionally  have  adopted  the  remedy  which 
the  law  gives  him  against  the  town  as  that  which  he  intended  to 
pursue.  And  the /question,  is,  drd  he  do  so  ?  Did  he  elect  to  pro- 
ceed against  the  town,  and  to  determine  that  question  you  must 
look  of  course  at  what  he  did,  the  circumstances  under  which  he 
did  it,  and  the  motive  which  he  tells  you  he  had  in  doing  that 
which  he  did.  Now,  did  he  understandingly  and  intentionally 
elect  to  proceed  against  the  town  ?  You  have  heard  the  testi- 
mony of  the  plaintiff.  You  have  heard  the  testimony  of  Mr. 
Hammond :  and  upon  the  testimony  of  these  two  men  substantially 
this  question  is  to  be  determined.  Mr.  Bemele  says  that  when  he 
made  the  discovery  of  the  injury  which  had  been  done  to  his  sheep 
on  Sunday  morning,  ^e  went  at  once — I  think  that  morning,  he 
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said — to  Mr.  Hammond.  Mr.  Hammond  was  the  first  selectman 
of  the  town.  He  went  to  him  and  notified  him  that  he  had  sus- 
tained an  injury  by  dogs  to  his  sheep,  and  that  he  wanted  him  to 
go  and  look  at  the  sheep  and  appraise  the  damage.  I  donH  pre- 
tend to  use  his  exact  language.  You  will  remember  what  his 
language  was  in  that  respect.  He  says  he  went  to  him  because  he 
was  selectman  in  part,  and  because  be  was  a  man  that  knew  his 
sheep,  was  familiar  with  them,  was  a  judge  of  that  class  of  sheep 
which  he  owned,  and  he  wanted  him  to  appraise  them.  Now, 
when  he  went  to  Hammond,  had  he  then  made  up  his  mind,  or 
did  he  then  make  up  his  mind  and  elect  to  proceed  against  the 
town  ?  He  says  that  he  hadn't ;  and,  if  I  remember  right  he  says 
that  he  indicated  to  Hammond  that  he  didn't  then  elect  to  proceed 
against  the  town.  Mr.  Hammond  says  that  he  is  strongly  of  the 
impression,  is  very  clearly  of  the  impression,  and  I  think  the  term 
he  used  in  one  instance  was  that  the  plaintiff  didn't  then  so  elect 
and  indicated  to  him  that  he  didn't  so  elect." 

ffenry  Ballard  and  Thos.  S.  MeLeod^  for  the  defendant. 

The  question  in  this  case  is,  whether  from  all  the  evidenoei  the 
plaintiff  had  "  signified  his  election  by  proceeding,"  under  the 
Act  of  1876,  so  as  to  cut  off  and  deprive  him  of  his  right  to  the 
other  remedy.  The  defendant  claims  that  he  did,  and  that  the 
court  should  have  so  ruled.  This  was  a  question  for  the  court 
upon  the  evidence  upon  this  point,  and  should  not  have  been  sub- 
mitted to  the  jury  at  all.  In  order  to  "  proceed"  under  the  Act 
of  1876,  against  the  town,  the  party  must  "  inform"  the  '*  chair- 
man of  the  selectmen  of  the  town."  Said  chairman  must  '^  pro- 
ceed to  the  premises  where  the  damage  was  done."  If  in  his 
opinion,  ^'  the  amount  of  said  damage  exceeds  twenty  dollars,  he 
shall  appoint  two  disinterested  persons  who  shall  appraise  such 
damage."  They  shall  ^'  return  a  certificate  of  the  same  to  the 
board  of  selectmen  on  or  before  (he  first  day  of  December."  The 
appraisers  shall  receive  from  the  town  treasurer  pay  for  this  ser- 
vice, J^c.  It  appears  from  the  evidence  in  this  case  that  all  this 
was  done.  The  court  should  have  charged  as  requested  upon  the 
subject  of  damages — that  the  plaintiff  could  only  recover  double 
of  oni'half  of  the  actual  damages.  As  it  appeared  that  the  dam- 
ages were  done  by  two  dogs^  and  the  defendant  was  the  owner  or 
keeper  of  only  one  of  them. 
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L.  U.  Knapp  and  J .  Tf  .  Stewart^  for  the  plaintiff. 

1 .  The  ruling  of  the  court  was  correct,  that  if  entitled  to  re- 
cover at  all,  the  plaintiff  is  entitled  to  recover  of  the  defendant 
the  whole  of  the  damages  caused  by  both  dogs  acting  conjointly. 
Revised  Laws,  4051.    Bawe  v.  Bird,  48  Yt.  578. 

2.  The  qaestion  of  whether  the  plaintiff  made  his  election  of 
remedy  by  proceeding  against  the  town  is  one  of  fact  for  the  jury, 
and  refusal  to  direct  a  verdict  was  not  error. 

3.  The  court  properly  instructed  the  jury,  that,  in  order 
to  render  the  plaintiff's  act  an  *^  election"  within  the  mean- 
ing of  the  law,  '^  he  should  understandingly  and  intentionally 
have  adopted  the  remedy  which  the  law  gives  him  against  the 
town  as  that  he  intended  to  pursue."  It  must  have  been  an  '^  in- 
tentional" proceeding,  otherwise  it  was  no  proceeding  of  his.  It 
must  have  been  ^^  understandingly"  in  the  sense  of  understanding 
that  it  was  a  proceeding  under  the  law,  for  his  remedy  against  the 
town,  otherwise  it  was  no  election  to  pursue  his  remedy  against 
the  town. 

4.  The  acts  of  the  town  ofiScers  had  no  power  to  determine 
the  plaintifi^s  remedy. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  This  is  an  action,  founded  on  the  statute,  to  re- 
cover damages  for  the  killing  and  maiming  of  plaintiff's  sheep,  by 
defendant's  dog. 

The  defendant  claimed  that  the  plaintiff  had  proceeded  against 
the  town  of  Middlebnry  under  the  statute,  by  notifying  the  first 
selectman  of  that  town,  of  the  damages  he  had  suffered,  and  caus- 
ing the  damages  to  be  appraised,  as  required  by  the  statute.  The 
evidence  tended  to  show  that  plaintiff,  in  that  proceeding  did  not 
elect  to  proceed  under  the  statute  for  his  share  of  the  ^^dog  money" 
in  the  town  treasury  ;  and  that  Hammond,  the  selectman,  told  him 
that  he  would  have  the  damages  appraised,  and  the  plaintiff  might 
elect  to  proceed  against  the  town,  or  against  the  owner  and 
keeper  of  the  dog.  -Under  this  state  of  the  evidence,  it  would 
have  been  error  for  the  court  to  have  directed  a  verdict  for  the 
defendant.    And  we  think,  the  charge  of  the  late  Chief  Justice  on 
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this  point,  as  was  his  custom,  was  very  considerate  and  sensible  ; 
and  the  fact  is  concladed  by  the  verdict. 

II.  The  evidence  disclosed  the  fact  that  another  dog,  not 
owned  or  kept  by  defendant,  was  in  the  company  of  defendant's 
dog  when  the  damage  was  done ;  and  as  a  legal  inference,  both 
were  concerned  in  the  mischief  for  which  plaintiff  seeks  redress. 

It  is  a  familiar  rule  that  each  and  all  concerned  are  liable  for  acts 
of  trespass,  either  to  person  or  property ;  but  it  has  been  held  at 
common  law  that  different  owners  and  keepers  of  dogs,  concerned  in 
such  mischief,  could  not  be  jointly  sued,  but  that  each  owner  must 
answer  for  the  wrongs  of  his  own  dog.  Russell  v.  Tamlinson  ^ 
HatvkinSj  2  Conn.  206.  The  statute  declares  that  all  the  owners^ 
or  keepers  of  dogs,  in  such  case,  may  be  sued  jointly.  And  we 
think  it  was  the  purpose  and  intent  of  the  statute,  that,  when  mis- 
chief of  this  kind  has  been  done  by  a  pack  of  dogs,  each  and  all 
shall  respond  in  damages  to  compensate  the  wrong.  It  is,  of 
course,  impossible  to  determine  which  dog  has  done  the  most  mis- 
chief ;  but  all  have  been  concerned  in  it,  and  each  and  all  must 
answer  in  the  reparation.     Bawe  v.  Bird^  48  Vt  578.  -^ 

Judgment  of  County  Court  affirmed. 


THOMAS  COMINS  «.  R.  J.  JONES  and  JOHN  MUNSGN. 

Service  of  Writ,     Motion  to  Quash. 

1.  The  writ  showed  that  the  co-defendants  had  been  late  partners  in  busineflB  ;  that 

one  resided  in  this  State,  and  the  other  oat,  .at  the  time  of  the  serrioe  of 
the  writ;  and  that  it  was  served  only  on  one.  Heldt  on  motion,  that  the  writ 
shoald  not  be  quashed;  bat  that  the  plaintiff  was  entitled  to  an  order  of  ooort, 
to  enable  him  to  make  service  upon,  or  give  notice  to,  the  non-resident  defen* 
dant 

2.  R.  Lu,  s.  1405— notice  to  absent  defendants,  construed. 

Heard  on  motion  to  quash  the  writ,  December  Term,  1881, 
BoTCB,  J.,  presiding.     Motion,  pro  formaj  overruled.    The  de- 
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fendant,  Jones,  on  whom  the  writ  bad  been  served,  moved  tbat 
<'  tbe  cause  be  quashed  and  abated,  because,  he  says,  that  no  ser- 
vice of  said  writ  has  been  made  upon  the  defendant,  Munson,  as 
appears  hj  the  said  writ  and  return  thereon ;  and  said  return 
shows  no  excuse  or  reason  for  the  9aid  omission  of  service  upon 
said  Munson." 

A.  P.  Tapper^  for  the  plaintiff. 

E.  B.  ffardj  for  the  defendant,  Jones. 

The  opinion  of  the  court  was  delivered  by 

BoTGB,  J.  The  motion  to  quash  was  made  by  the  defendant 
Jones,  upon  whom  service  of  the  writ  had  been  made.  The  de- 
fendants are  alleged  to  have  been  late  partners  in  business ;  and 
the  residence  of  defendant  Jones  is  described  as  being  in  Oom- 
wall,  in  this  State,  and  that  of  Munson  as  being  in  Salt  Lake 
City.  The  statute,  sec.  1405,  B.  L.,  prescribes  the  manner  of  giv- 
ing notice  to  a  party  against  whom  a  suit  is  brought  before  the 
Supreme  or  County  Court,  who  is  absent  from  the  State  at  the 
time  of  the  service  of  the  writ.  The  defendant  upon  whom  legal 
service  had  been  made  had  no  right  to  have  the  writ  quashed  upon 
motion  at  the  term  of  court  to  which  it  was  made  returnable,  for 
the  want  of  service  upon  his  co-defendant,  or  because  no  excuse 
is  rendered  by  the  officer  making  the  return  upon  the  writ,  for 
not  serving  it. 

It  is  the  right  of  the  plaintiff  upon  the  return  of  the  writ,  to 
procure  such  orders  as  the  court  are  authorized  by  law  to  make, 
to  enable  him  to  make  service  upon,  or  give  notice  to,  the  non- 
resident defendant. 

The  motion  was  properly  overruled,  and  the  judgment  is 
affirmed. 
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J.  R.  FORD  AND  C.  M.  FORD  v.  ROBERT  STEELE. 
Iffectment.     Conditional  Deed, 

1.  Under  oar  Btatate,  after  condition  broken,  ejectment  in  favor  of  the  mortgagee 

or  conditional  grantor  may  be  sustained  against  the  mortgagor  or  conditional 
grantee  without  a  demand  for  the  possession  or  re-entry. 

2.  The  deed  with  a  condition  for  the  payment  of  money,  was  in  legal  effect  a  mort- 

gage.* 
3l  The  grantee  in  a  conditional  deed  in  an  action  of  ejectment  as  a  mortgagor,  has  a 
right  to  redeem,  nnder  the  statute,  R.  L.,  s.  1254. 

Ejectment.  Heard  December  Term,  1881,  Botce,  J.,  presid- 
ing.    Judgment  for  the  plaintiffs. 

It  appeared  that  the  defendant  was  and  had  been  in  possession 
of  the  premises  under  a  conditional  deed  from  plaintiffs  since 
April  26, 1875 ;  that  the  conditions  both  as  to  the  payment  of 
money  and  the  maintaining  of  the  fence  were  broken  ;  but  that 
some  payments  had  been  made. 

No  evidence  was  introduced  to  show,  nor  did  it  appear,  that 
after  any  of  the  conditions  were  broken,  re-entry  into  the  prem- 
ises by  the  plaintiffs,  or  either  of  them,  had  been  made,  or  that 
any  demand  was  ever  made  by  plaintiffs,  or  either  of  them,  upon 
the  defendant  for  the  possession  of  the  premises.  The  defendant 
claimed  that  recovery  could  not  be  had  for  want  of  such  demand 
or  re-entry. 

Condition  in  the  deed : 

'^  The  conditions  of  this  deed  are  such  that  if  the  said  Robert 
Steele  shall  pay  or  cause  to  be  paid  nine  promissory  notes,  all  be- 
ing dated  Dec.  1,  1874,  and  all  payable  to  J.  B.  Ford  or  bearer, 
with  interest  annually;  four  of  said  notes  are  for  fifty  dollars  each, 
the  first  payable  on  or  before  June  first,  1875  ;  the  second  on  or 
before,  &c.  .  .  .  And  that  the  said  Steele  shall  build  a  good 
lawful  fence  on  the  north  and  east  line  of  said  lot  and  keep  it  in  re- 
pair forever,  then  this  deed  to  be  in  full  force  and  virtue ;  other- 
wise to  be  null  and  void." 

Charles  M.  Wilds^  for  the  defendant. 

If  the  grantors  are  to  take  advantage  of  the  breach  of  the  condi- 
tions, they  must  enter,  if  they  can ;  if  they  cannot,  they  must  claim.. 
*  See  Weston  y.  Landgrovet  53  Y t  S75. 
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2  Green.  Cruise,  40 ;  4  U.  S.  Dig.  669,  662 ;  2  U.  S.  Dig.  224 ; 
Reporter,  Nov.  23d,  1881,  p.  666.  The  defendant  has  a  right  to 
redeem,  16  Mass.  262 ;  R.  L.,  s.  1264 ;  2  Bl.  Com.  164  ;  4  Kent 
Com.  126 ;  2  Bac.  Ab.  316. 

L.  3.  Knapp,  for  the  plaintiffs. 

The  deed  was  in  effect  a  mortgage.  26  Vt.  668.  No  de- 
mand or  re-entry  was  necessary,  R.  L.,  s.  1247  ;  1  Aik.  329;  6 
Vt.  346  ;  24  Vt.  165 ;  36  Vt.  311 ;  2  Conn.  446  ;  4  Kent  Com. 
106. 

The  opinion  of  the  court  was  delivered  by 

PowEBS,  J.  The  conditional  deed  under  which  the  defendant 
was  in  possession,  was  in  legal  effect  a  mortgage  of  the  lands  in 
question,  by  the  defendant  to  the  plaintiffs,  to  secure  the  perform- 
ance of  the  conditions  recited  in  said  deed.  Auitin  v.  Downer  j 
26  Vt.  668. 

At  the  common  law,  as  between  the  mortgagor  and  mortgagee, 
the  legal  estate  and  right  of  possession  was  in  the  mortgagee,  be- 
fore as  well  as  after  condition  broken.  But  under  our  statute, 
until  condition  broken,  the  legal  right  of  possession  is  in  the  mort- 
gagor. R.  L.,  s.  1268.  After  condition  broken,  the  rights  of  the 
parties  are  left  by  this  statute  as  they  stood  at  common  law. 

At  common  law,  the  mortgagor  in  possession  was  a  tenant  at 
sufferance  merely,  and  so  might  be  evicted  without  notice  to  quit, 
or  demand  for  possession.  Taylor's  Landlord  and  Tenant,  7th 
Ed.  ss.  474,  70S  ;  8  B.  &  C.  767 ;  Adams  on  Ejectment,  4th  Ed. 
106  ;  IhiUer.Y.  fVadstvorth,  2  Iredell,  263. 

Under  our  statute  the  same  tenancy  exists  after  condition 
broken.  Mason  v.  Oratfj  36  Vt.  311.  It  follows  that  ejectment 
may  be  sustained  without  a  demand  for  the  possession. 

There  was  no  error  in  the  rulings  below,  but  on  motion  of  the 
defendant  the  judgment  is  reversed,  jE?ro/<?rma,  to  the  end  that  the 
defendant  may  seek  a  redemption  under  the  provisions  of  Chap. 
69  of  Revised  Laws. 
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ROYAL  E.  BENTLEY  v.  JESSE  WHITE. 
Attachment.      Tretpass.       Officer^s  Return.      Parol  Evidence, 

1.  To  make  an  officer  a  trespasser  ah  irdtio,  the  wrongful  act  most  be  done  to  the 

property  itself,  not  to  the  fund  realized  from  a  legal  sale;  thus,  where  an  offi- 
cer attached  property  on  a  justice  writ,  and  while  the  case  was  pending  on  ap- 
peal in  the  County  Court,  by  request  of  the  creditor,  under  the  R.  L.,  s.  1199, 
he  sold  it,  but  made  his  return  to  the  magistrcae  instead  of  the  county  derk,  the 
attachment,  sale  and  application  of  the  funds  being  legal,  such  officer  was  not 
a  trespasser  a&  initio, 

2.  And  this  is  so  although  the  officer  should  have  made  his  return  to  the  derk  of  the 

County  Court. 

3.  When  an  officer's  return  of  the  sale  of  property  sold  on  the  writ  by  request  of  the 

creditor  does  not  state  specifically  that  notice  was  given  to  the  debtor  as  re- 
quired by  the  R.  L.,  s.  1194,  parol  evidence  is  admissible  to  prove  that  such  no- 
tice was  given. 

4.  R.  L.,  s.  1199,  sale  of  property  on  writ;  s.  1200,  officer's  return,  construed. 

Heard  by  the  court  od  an  agreed  statement,  December  Term, 
1881,  BoTCE,  J.,  presiding.  Trespass,  trover  and  trespass  on 
the  case,  for  the  conversion  of  one  mare,  colt  and  four  cows. 
Judgment  for  the  defendant.     The  case  appears  in  the  opinion. 

Chas.  F.  KingsUt/j  for  the  plaintiff. 

As  a  sale  on  mesne  process  a  return  was  necessary.  Billiard 
on  Mort.  200  ;  63  Vt.  109 ;  49  Vi.  98 ;  62  Vt.  843.  An  officer 
cannot  justify  by  a  parol  return  when  it  is  his  duty  to  return  his 
doings  in  writing.  9  Mass.  247 ;  3  Bl.  Com.  336  ;  Oreen.  Ev* 
s.  86 ;  6  Gray,  237  ;  14  Mass.  123  ;  7  Mass.  388  ;  6  Gush.  244  ; 
6  Met.  517  ;  21  Pick.  187  ;  6  Pick.  456  ;  9  Pick.  14  ;  16  Pick.  14 ; 
48  Vt.  403  ;  18  Vt.  67  ;  26  Vt.  760  ;  6  Vt.  66  ;  4  Vt.  182 ;  12 
Vt.  196.  The  return  is  defective  in  substance.  No  notice  of  the 
application  for  sale  was  given  to  the  plaintiff.  87  Vt.  289; 
13  Mass.  483  ;  19  Vt.  461 ;  33  Vt.  18  ;  2  Hilliard  Torts,  190, 

Ormabee  ^  Briggs,  for  the  defendant. 

In  Fitzpatrick  v.  Peabodt/,  61  Vt.  198,  the  court  refer  tp  Sail 
V.  MUler,  15  Vt.  211 ;    to  Hall  v.  Say,  40  Vt.  676 ;  7  Vt. 
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92,  and  Mead  v.  Deane^  20  Yt.  612,  and  say  that  it  is  true  that 
bj  the  officer's  return  in  these  cases  the  sales  appeared  to  have 
been  regular,  but  the  facts  were  allowed  to  be  shown,  and  the 
decisions  were  placed  upon  the  facts  shown,  i.  e.,  facts  shown  out- 
side the  returns,  and  in  addition  to,  if  not  modification  of  the  con- 
tents of  the  return  as  made  bj  the  officer. 

Officers  are  not  estopped  by  their  returns  from  proving  facts 
not  therein  contained.  2  Mass.  Dig.  p.  8942,  s.  48 ;  9  Pick.  67  ; 
14  Pick.  332  ;  52  Vt.  297  ;  1  Allen,  541 ;  17  Mass.  601. 

In  no  event  can  the  plaintiff  recover  in  this  action.  The  acts 
complained  of  are  at  the  most  purely  those  of  nar^feasance  ;  and 
if  this  defendant  is  liable  at  all,  it  would  be  only  in  a  special  ac- 
tion on  the  case  against  him  as  such  constable,  and  then  only  lia- 
ble for  the  damage  actually  suffered  by  the  plaintiff.  19  Y t.  557  ; 
26  Yt.  567;  25  Yt.  674;  21  Yt.  151. 

The  opinion  of  the  court  was  delivered  by 

Yeazet,  J.  The  defendant  as  constable  attached  upon  a  writ 
of  attachment  returnable  before  a  justice  of  the  peace  the  property 
in  question,  to  wit :  a  mare  and  colt  and  four  cows.  This  prop- 
erty was  held  by  the  defendant  until  after  judgment  had  been  ren- 
dered in  the  justice  court  and  the  case  appealed.  After  the  ap- 
peal and  while  the  case  was  pending  in  the  County  Court,  upon 
request  of  the  attaching  creditor,  the  defendant  as  such  officer  sold 
the  property  under  section  1199  of  the  Revised  Laws,  and  made 
return  of  the  sale  to  the  magistrate  instead  of  the  clerk  of  the 
court  in  which  the  suit  was  then  pending. 

Section  1200  of  the  Revised  Laws  is  as  follows : 

^^  When  an  officer  sells  property  as  provided  in  the  preceding 
section,  he  shall  forthwith^  make  a  return  of  his  doings  and  sale 
to  the  clerk  of  the  court,  or  to  the  magistrate  before  whom  the 
process  is  pending,  and  such  return  shall  be  appended  to  and  made 
a  part  of  the  officer's  return  on  said  process." 

The  defendant  insists  that  the  last  clause  of  this  statute  necessi- 
tates that  the  return  of  the  sale  be  made  to  the  magistrate  even 
after  the  appeal,  notwithstanding  the  previous  provisions  of  the 
section.     We  think  this  is  not  the  correct  view.     After  the  appeal 
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the  magistrate  has  nothing  further  to  do  with  the  case.  He  could 
pass  on  none  of  the  questions  that  might  arise  on  the  sale.  Many 
reasons  occur  why  the  return  should  be  to  the  court  where  the 
cause  is  pending ;  none  why  it  should  be  to  the  former  tribunal. 
The  appeal  record  would  contain  a  copy  of  the  officer's  return  on 
the  original  process ;  and  this  copy  may  properly  be  considered, 
for  this  purpose,  the  officer's  return  to  which  the  return  of  the 
sale  may  be  appended.  This  construction  secures  the  purpose  and 
advantage  of  the  statute,  and  conforms  to  the  plain  language  pre- 
vious to  the  last  sentence. 

II.  The  return  of  the  sale  does  not  state  specifically  that  no- 
tice was  given  to  the  debtor  as  required  by  section  1194  B.  L.; 
but  the  agreed  statement  shows  that  notice  was  in  fact  given.  It 
is  now  insisted  that  if  the  return  does  not  show  that  the  officer 
complied  specifically  with  every  requirement  of  the  statute,  he  is 
to  be  precluded  from  proving  it  by  parol,  and  must  be  held  a  tres- 
passer. The  return  so  far  as  it  bears  on  the  point  of  notice,  is  as 
follows :  ^^  Request  having  been  made  to  me  in  writing  by  the 
plaintiff  in  said  suit  to  sell  the  property  attached  on  said  writ  as 
soon  as  may  be,  to  wit :  four  cows  and  one  mare  and  one  colt,  in 
accordance  with  the  statute  in  such  case  made  and  provided ;  in 
compliance  with  said  request,  I,  at,"  &c.  The  return  then  shows 
that  every  act  was  done  which  is  required  by  the  statute  to  be 
done,  except  there  is  no  specific  statement  that  written  notice  was 
given  to  the  debtor.  There  are  cases  where  an  officer  is  not  es- 
topped by  his  return  from  proving  facts  not  therein  contained. 
Hovey  v.  Lowell,  9  Pick.  67  ;  TownBend  v.  Newdl,  14  Pick.  832 ; 
Carney  v.  Dennison  ^  Qtove,  15  Vt.  400. 

The  proposition  in  this  case  is  not  to  contradict  the  return,  but 
to  prove  an  act  consistent  with  the  return,  and  the  proof  of  which 
would  promote  justice  and  defeat  injustice  between  the  parties, 
and  would  work  no  injury  to  any  other  party. 

We  think  it  was  proper  to  show  the  fact,  and  upon  the  ground 
stated  by  Judge  Botoe  in  Carney  v.  Dennison  ^  Q-ove^  supra.  He 
says :  ^^  It  is  held  in  this  State,  as  in  Massachusetts,  that  an  offi- 
cer's return  of  his  doings,  so  far  as  it  relates  to  acts  which  are 
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strictly  official,  is  conclusive,  as  between  the  parties  to  the  pro- 
cess, and  as  against  himself;  it  being  thus  far  regarded  in  the  na- 
ture of  record  evidence.  But  we  think  that  no  just  application 
of  the  rule  can  extend  it  beyond  the  facts  certified  in  the  return. 
It  has  never,  to  our  knowledge,  been  held  to  render  the  return 
conclusive  as  to  mere  inferences  or  presumptions  upon  which  it 
was  silent,  though  they  were  such  as  might  properly  arise  from 
the  facts  returned.  These  are  left  to  the  operation  of  the  com- 
mon-law rules  of  evidence ;  and  if,  from  their  nature,  they  might 
ordinarily  be  explained  or  rebutted  by  evidence,  they  remain  lia- 
ble to  be  so  met,  notwithstanding  the  return.  This  is  not  to  con- 
tradict the  return,  but  merely  to  obviate  an  inference  from  it." 

Without  attempting  to  lay  down  a  general  rule  as  to  the  extent 
to  which  this  principle  may  properly  be  applied,  we  think  it  should 
be  applied  in  behalf  of  the  defendant  in  this  case  upon  the  facts 
stated. 

III.  The  case  shows  that  the  taking  and  sale  of  the  property 
was  legal  in  all  respects.  Toe  only  error  of  the  officer  was  in 
making  his  return,  after  the  sale,  to  the  magistrate  instead  of  the 
clerk.  It  shows  also  that  the  officer  properly  applied  the  proceeds 
of  the  sale,  as  far  as  required,  and  tendered  the  balance  to  the 
debtor.  The  defendant  was  not  a  wrong  doer  in  the  taking  or 
sale  of  the  property.  He  did  nothing  afterwards  to  make  him 
a  trespasser  oi  initio.  The  plaintiff  could  therefore  only  right- 
fully complain  of  a  misuse  of  the  proceeds  of  the  sale.  It  ap- 
pears that  there  was  no  misuse ;  and  there  is  no  ground  of  re- 
covery in  this  action  for  conversion.  Abbott  v.  Kimball  etal.^  19 
Vt.  561 ;  Hj/de  v.  Cooper,  26  Vt.  567  ;  Sioughton  v.  Mott^  25  Vt. 
674.  ^^  To  make  an  officer  a  trespasser  ab  initio^  the  wrongful  act 
must*  be  done  to  the  property  itself,  not  to  the  fund  realized 
from  a  legal  sale " ;  Wilson  v.  Seavet/y  38  Vt.  221 ;  Heald  v. 
Sargeant,  15  Vt.  606. 

The  judgment  of  the  County  Court  is  affirmed. 
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NEWTON  HERRIGK  v.  IRA  F.  DEAN.* 

Usuty. 

A  sealed  release  or  receipt,  "  in  full  settlement  and  payment  for  all  extra  or  onlawfol 
interest,"  executed  at  the  time  the  money  was  loaned,  and  a  part  of  the  tnuia- 
action  of  borrowing,  is  not  a  bar  to  a  recovery  of  the  usury. 

Obnebal  Assumpsit.  Heard  on  the  report  of  referees,  Septem- 
ber Term,  1881,  Rotce,  J.,  presiding.  Judgment  for  the  plain- 
tiff to  recover  $885,  and  interest  from  the  14th  day  of  February, 
1874.  The  defendant  excepted  to  the  admission  of  evidence  to 
vary  the  terms  of  the  release  under  seal.    The  referees  found  : 

^^  That  some  time  in  January,  1874,  plaintiff  applied  to  the  de- 
fendant to  lend  him  some  money ;  that  the  defendant  claimed  he 
had  no  money  to  loan,  and  that  if  he  let  plaintiff  have  any  money 
he  would  have  to  hire  the  same,  upon  which  plaintiff  told  defend- 

*See  Wing  y.  Peek,  anU,  246 
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ant  if  he  would  lend  him  the  money  he  wanted  he  would  pay  the 
defendant  what  interest  defendant  bad  to  pay,  but  that  defendant 
gave  plaintiff  little  if  any  encouragement  that  ho  would  get  him 
the  money ;  that  in  a  few  days  plaintiff  again  applied  to  defend- 
ant for  money  ;  that  defendant  then  agreed  to  help  plaintiff  to  the 
money  he  wanted,  but  that  plaintiff  must  make  his  notes  payable 
to  his  brother,  J.  L.  Herrick,  and  if  defendant  did  anything  in  the 
matter  he  would  buy  plaintiff's  notes  of  plaintiff's  brother ;  that 
on  the  14th  day  of  February,  1874,  plaintiff  and  his  brother,  J. 
L.  Herrick,  m«t  defendant  at  defendant's  store  in  Bakersfield ; 
that  defendant  then  made  out  a  mortgage  from  plaintiff  to  plain- 
tiff's brother,  J.  L.  Herrick,  conditioned  for  the  payment  of  four 
$1,000  notes,  payable  to  said  J.  L.  Herrick  or  bearer  on  the  1st 
day  of  November,  1876-6-7-8,  with  interest  annually ;  that 
defendant  then  made  out  said  four  notes,  which,  together  with 
said  mortgage,  were  signed  by  the  plaintiff;  that  defendant 
then  drew  up  a  writing  in  which  said  J.  L.  Herrick  requested  the 
defendant  to  buy  said  four  $1,000  notes ;  that  defendant  then 
made  out  an  assignment  to  himself  of  the  mortgage  from  plaintiff 
to  J.  L.  Herrick,  which  said  J.  L.  Herrick  signed  ;  that  the  de- 
fendant then  paid  plaintiff  the  sum  of  $3,615  in  plaintiff's  notes, 
which  defendant  held  against  him,  notes  which  defendant  had 
against  other  parties  which  plaintiff  had  assumed  to  pay,  defend- 
ant's note  and  money,  and  took  said  four  $1,000  notes ;  defend- 
ant then  drew  up  defendant's  Exhibit  No.  8,  in  which  exhibit 
plaintiff  acknowledges  under  seal  the  receipt  of  $100  from  defend- 
ant in  full  satisfaction  of  all  extra  or  unlawful  interest  paid  by 
the  plaintiff  to  the  defendant.  We  also  find  from  evidence  that 
was  seasonably  objected  to  by  defendant  on  the  ground  that  the 
same  was  not  admissible,  and  that  it  was  not  competent  to  vary, 
enlarge,  or  change  any  of  the  written  exhibits  or  notes  aforesaid 
in  this  case  by  parol  evidence ;  that  J.  L.  Herrick  had  no  inter- 
est in  the  mortgage  or  the  four  $1,000  notes  described  therein  ; 
that  said  notes  were  received  from  plaintiff  by  defendant ;  that 
said  pretended  sale  was  for  the  purpose  of  preventin.^  the  plaintiff 
from  ever  recovering  of  the  defendant  the  usury  or  extra  interest 
in  said  four  $1,000  notes  ;  that  the  $8,615  above  spoken  of  was 
all  and  the  only  consideration  paid  by  the  defendant  to  the  plaintiff 
for  the  four  $1,000  notes  and  for  the  sealed  release  on  the  14th  day 
of  February,  1874.  We  further  find  that  the  defendant,  soon 
after  receiving  the  said  four  $1,000  notes,  sold  one  of  said 
notes  (which  one  does  not  appear  in  evidence)  to  one  J.  K. 
Maynard,  at  a  discount  of  two  per  cent.,  and  turned  one  of  said 
notes  out  to  said  Maynard  as  collateral  security ;  and  on  July 
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15th,  1874,  turned  out  two  of  said  $1,000  notes  to  J.  F.  Brigham 
as  collateral  security  ;  that  on  July  27th,  1877,  said  plaintiff  paid 
said  four  $1,000  notes  in  full  with  interest,  two  of  the  same  being 
paid  to  J.  F.  Brigham  and  two  to  J.  K.  Maynard ;  that  at  the 
time  said  notes  were  so  paid,  one  was  not  due  till  Nov.  1st,  1877, 
and  one  until  Nov.  1st,  1878  ;  that  the  plaintiff  at  the  time  said 
notes  were  paid  had  the  right  to  a  discount  of  three  per  cent,  on 
what  was  paid  before  due,  as  provided  in  plaintiff's  Exhibit  No.  5. 
The  plaintiff  did  not  claim  such  deduction  of  three  per  cent.,  and 
at  the  time  he  paid  said  four  $1,000  notes  he  did  not  know  defend- 
ant had  any  interest  in  said  notes.  We  also  find  that  the  defend- 
ant paid  eight  per  cent,  on  more  than  four  thousand  dollars,  and 
nine  per  cent,  on  two  thousand  dollars  from  the  14th  day  of  Feb- 
ruary, 1874,  till  said  four  $1,000  notes  were  paid. 

^^  If  the  court  shall  be  of  the  opinion  that  the  giving  of  the  dis- 
charge under  seal  had  the  effect  to  release  and  discharge  the  de- 
fendant from  all  liability  on  account  of  usurious  interest  paid  by 
the  plaintiff  to  the  defendant,  or  given  defendant  his  note  for,  as 
aforesaid,  at  the  time  of  executing  such  release  under  seal,  then 
we  find  nothing  due  from  the  defendant  to  the  plaintiff. 

'<  If  the  court  shall  be  of  the  opinion  that  the  release  under  seal 
is  not  a  bar  to  the  action, .  and  that  the  plaintiff  is  not  estopped 
from  denying  the  consideration  of  the  release  under  seal,  and  the 
parol  evidence  on  which  we  find  the  facts,  that  J.  L.  Herrick  had 
no  interest  in  the  transaction  of  February  14th,  1874,  at  defend- 
ant's  store,  and  that  the  $3,615  was  the  only  consideration  paid 
by  the  defendant  to  the  plaintiff  on  the  14th  day  of  February, 
1874,  was  admissible,  then  we  find  due  from  the  defendant  to  the 
plaintiff  the  sum  of  $385  and  interest  thereon  from  the  14th  day 
of  February,  1874." 

DEFENDANT'S  EXHIBIT  NO.  2. 

Fairfield,  Feb.  14, 1874. 
I.  F.  Dean  ;— 

Dear  Sin— I  have  four  notes  of  $1,000  each,  dated  this  day,  against 
my  brother,  N^.  Herrick.  I  would  like  to  sell  the  notes,  as  I  understand 
you  propose  to  buy  them.  (Signed)  J.  L.  Hbrbick. 

DEFENDANT'S  EXHIBIT  NO.  3. 

[tlOO]        Beceived  of  I.  F.  Dean  one  hundred  dollars  in  full  settle- 
ment and  payment  for  all  extra  or  unlawful  interest  or  usury  paid,  or 
given  my  note  to  pay,  or  cause  to  be  paid  to  said  Dean. 
Bakersfield,  Feb.  14, 1874. 

(Signed)  Newton  Herbick.    (l.  b.) 

Signed,  sealed  and  delivered  in  my  presence. 

(Signed)  C.  F.  Ovitt, 

Justice  of  th$  Peace. 
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PLAINTIFFS  EXHIBIT  NO.  5. 

I  hare  this  day  bought  of  J.  L.  Herrick  four  notes  against  N.  Herrlck 
of  SI,000  each.  At  the  time  of  purchasing  said  notes  it  was  extremely 
difficult  to  raise  money,  consequently  I  was  compelled  to  put  myself  to 
a  great  expense  and  trouble  to  raise  the  money  to  pay  for  said  notes, 
and  I  have  received  a  fair  compensation  for  said  trouble.  In  case  said 
notes  are  paid  before  due  I  do  agree  to  discount  on  the  amount  paid  on 
said  notes  three  per  cent,  per  annum  on  the  amount  so  paid. 

(Signed)  L  F.  BsAN. 

February  14th,  1874. 

Hdson^  Cross  ^  Starts  for  the  defendant. 

The  referees  have  not  found  any  usurious  or  corrupt  agree- 
ment. They  have  not  found  any  fact  that  would  bring  this  case 
within  the  law  relating  to  usury.  Bank  v.  Burchardj  33  Vt. 
870  ;  17  Vt.  231.  If  the  court  say  there  was  an  usurious  agree- 
ment in  this  case,  they  must  presume  it.  The  referees  have  not 
found  it.  And  in  order  to  entitle  the  plaintiff  to  recover,  they 
must  make  a  further  presumption.  They  must  presume  how  much 
usury  he  agreed  to  pay,  and  also  how  much  he  did  pay.  The  re- 
port is  silent  on  both  these  points.  The  report  does  not  find  that 
the  $3,615  was  the  only  consideration  for  the  $4,000  in  notes, 
but  only  that  it  was  the  only  consideration  paid  on  a  particular  day. 

Tho  defendant's  exhibit,  No.  3,  is  a  bar.  This  document  being 
under  seal  imports  full  payment  of  all  usury  that  the  plaintiff  had 
ever  paid  to  the  defendant.  It  also  imports  full  payment  of  all 
usury  that  he  had  ever  given  his  notes  for.  Either  payment  will 
defeat  this  action.  7  Wait  Act.  and  Def.  447,  445 ;  Herman  Es- 
top.; Hastman  v.  Gheen^  34  Vt.  389  ;  Spetieerv.  Williams^  2  Vt. 
209 ;  Union  Bank  v.  Call,  5  Fla.  409.  This  document  being 
under  seal,  upon  elementary  principles,  the  plaintiff  is  estopped 
from  denying  that  it  is  executed  upon  full  consideration.  The 
question  under  this  head  is  whether  upon  the  facts  as  shown, 
there  is  any  infirmity  about  this  instrument  that  entitles  the  plain- 
tiff to  say  that  it  is  not  his  deliberate  act  and  deed.  Jf  it  is  his  de- 
liberate act  and  deed,  the  law  is  explicit  that  he  cannot  deny  that 
it  was  executed  upon  full  consideration.  Parol  evidence  was  not 
admissible  to  show  that  J.  L.  Herrick  had  no  interest  in  the  trans- 
action of  February  14th,  1874,  at  defendant's  store.  Parol  evi- 
dence was  not  admissible  to  show  that  the  $3,615  was  the  only 
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consideration  paid  by  the  defendant  to  the  plaintiff  on  February 
14th,  1874,  for  the  notes.  The  notes  were  the  best  evidence  of 
what  their  consideration  was,  even  if  the  plaintiff  had  proposed  to 
show  what  the  entire  consideration  was,  and  not  what  the  consid- 
eration paid  on  a  particular  day  was.  McDuffee  v.  Magoon^  26 
Vt.  519 ;  Mix  v.  White ^  62  Vt.  284 ;  Bradley  v.  Anderson^  5 
Vt.  152. 

George  W.  Burleston  and  George  A.  BuUard^  for  the  plaintiff. 

The  evidence  was  admissible.  6  Yt.  496 ;  Jaekeon  v.  Bjrby^ 
87  Vt.  448 ;  1  Qreenl.  Ev.  ss.  284,  804 ;  61  Vt.  809 ;  10  Vt.  96. 
The  receipt  under  seal — defendant's  exhibit  8 — is  not  a  bar  to 
this  action,  and  parol  evidence  as  to  what  the  real  consideration  of 
said  exhibit  was,  was  admissible.  Beach  v.  Packard^lQ  Vt.  96;  La- 
zell  V.  Lazell,  12  Vt.  443 ;  White  v.  MUler,  22  Vt.  880 ;  TUloUon 
V.  Rameey^  51  Vt.  809.  A  borrower  cannot,  by  a  contempora- 
neous agreement,  waive  the  right  to  retain,  or  to  recover  back 
usury  or  extra  interest.  Boeler  v.  Rheenij  72  Pa.  St.  54 
7  Wait  Act.  ADef.  681. 

The  opinion  of  the  court  was  delivered  by 

BowELL,  J.  The  transaction  resorted  to  in  this  case  was  a 
mere  subterfuge  to  evade  and  set  at  naught  the  Statute  of  Usury. 
It  was  a  transaction  wholly  between  the  plaintiff  and  the  defen- 
dant, J.  L.  Herrick  being  a  mere  go-between.  The  statute  was 
intended  for  the  protection  of  the  weak  against  the  strong,  the 
borrower  against  the  lender,  and  public  policy  requires  that  it 
should  not  be  evaded  nor  its  force  abated.  This  pretended  re* 
lease  was  a  part  of  the  transaction  of  borrowing,  executed  when 
the  press  of  the  borrower's  necessity  was  upon  him,  and  he  at  the 
mercy  of  the  lender.  If  such  a  device  as  this  is  allowed  to  avail, 
resort  would  be  had  to  it  in  all  cases,  and  the  statute  thereby 
practically  repealed.  This  is  a  very  different  case  from  releasing 
usury  after  a  man's  embarrassments  have  passed,  and  he  has  ceased 
to  be  a  peculiar  subject  for  the  protection  of  the  statute.  Bosler 
V.  Rheemj  72  Pa.  St.  64.  Judgment  affirmed. 
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IRA  F.  DEAN  v.  NEWTON  HERRICK. 
Uiurjf. 

1.  The pUintiif  gave  the  defeDdant  «he  following  writing:  **Beoeiyed  of  N.  H. 

969.96,  by  way  of  disoonnting  notes  paid  before  doe ;  the  same  is  to  offset 
npon  notes  that  I  hold  against  N.  H.  at  the  rate  of  two  per  cent,  extra  yearly 
Qpon  all  paper  that  lies  in  my  hands  after  dne.  If  the  above  sam  is  not  ex- 
haosted  in  this  way  when  said  H.  pays  me  np  the  balance,  I  will  pay  H.  cash 
for  the  same,"  The  oonrt  constraed  the  report  of  the  referees  as  meaning  that 
the  above  sam  had  never  been  paid  by  the  plaintiff  except  by  the  allowance  of 
the  two  per  cent  extra  ;  that  it  was  nsnry  ;  and  that  the  defendant  should  be 
allowed  the  same  in  offset. 

2.  R.  L.,  s.  2000,  osory,  oonstraed. 

Oenebal  Assumpsit.  Heard  on  the  report  of  referees,  April 
Term,  1881,  Roygb,  J.,  presiding.  The  court  rendered  judgment 
for  the  plaintiff  to  recover  the  smallest  sum  found  due  in  the  re- 
port. Before  the  referees  the  defendant  presented  the  following, 
as  his  exhibit,  No.  1 : 

[$69.96.]  Fairfield,  November  13, 1875. 

Received  of  Newton  Herrick  $69.96,  by  way  of  discounting  notes  paid 
before  due  ;  the  same  is  to  offset  upon  notes  that  I  hold  against  N.  Her- 
rick at  the  rate  of  two  per  cent,  extra  yearly  upon  all  paper  that  lies  in 
my  hands  after  due.  If  the  above  sum  is  not  exhausted  in  this  way  when 
said  Herrick  pays  me  the  balance,  I  will  pay  Herrick  cash  for  the  same. 

(Signed)  I.  F.  Dban. 

The  referees  found : 

^^  We  find  that  if,  in  the  opinion  of  the  court,  a  payment  of  the 
sum  named  in  said  defendant's  exhibit.  No.  1,  in  the  manner 
therein  provided,  would  be  lawful,  that  the  same  has  been  fully 
paid  in  the  way  and  manner  provided  in  said  exhibit,  but  in  no 
other  way.  And  in  that  event  we  disallow  the  amount  so  claimed 
by  the  defendant  in  his  specifications,  and  find  nothing  due  him 
under  his  plea  in  offset,  and  that  the  plaintiff  should  recover  the 
full  amount  due  him  as  aforesaid. 

But  if  the  court  should  be  of  the  opinion  that  a  payment  of  the 
sum  named  in  said  exhibit  by  Ira  F.  Dean,  in  the  way  and  man- 
ner provided  by  said  exhibit,  would  not  be  a  lawful  payment  of 
said  sum,  and  that  payment  of  the  same  in  money  could  be  en- 
forced by  the  defendant,  then  unless  the  court  should  be  of  the 
opinion  that  said  sum  named  in  said  exhibit  is  not  due  on  account 
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of  the  indebtedness  from  the  defendant  to  the  plaintiff,  as  herein- 
before stated  and  found, — we  find  that  there  is  due  to  the  defen- 
dant under  his  said  plea  in  offset,  the  sum  of  ninety-one  dollars 
and  eighty-two  cents,  with  interest  thereon  from  the  28th  day  of 
January,  A.  D.  1881 ;  and  in  that  event,  said  last  mentioned  sum 
of  $91.8fi  should  be  deducted  from  the  amount  so  found  due  to  the 
plaintiff  as  aforesaid,  leaving  a  final  balance  due  to  the  plaintiff  of  one 
hundred  and  nineteen  dollars  and  forty-three  cents  (119.43),  with 
interest  thereon  from  said  28th  day  of  January,  A.  D.  1881. 

Hdsan^  Cross  ^  Starts  for  the  plaintiff. 

George  W.  Burleston  and  Oeorge  A.  Ballard^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  writing  signed  by  the  plaintiff,  dated  November 
18, 1875,  acknowledges  that  he  has  received  of  the  defendant  sixty- 
nine  dollars  and  ninety-six  cents,  which  he  is  to  offset  upon  notes 
which  he  holds  against  the  defendant  at  the  rate  of  two  per  cent, 
extra,  for  the  time  they  are  allowed  tcremain  unpaid  after  due ; 
and  if  not  exhausted  in  that  way,  the  plaintiff  agrees  to  pay  the 
defendant  cash,  when  the  defendant  pays  up  the  balance  of  the 
notes. 

Payment  of  this  sum,  by  offset  of  two  per  cent,  extra  on  the  de- 
fendant's overdue  notes,  is  a  payment  of  usury.  The  money  thus 
paid  the  plaintiff  holds  to  the  use  of  the  defendant,  if  he  elects  to 
call  it  out  of  the  plaintiff's  hands.  Such  offset  being  illegal,  is  io 
law  no  payment  of  the  $69.96.  We  think  the  fair  construction  to 
be  placed  upon  the  language  of  the  referee's  report  is  that  this 
sum  has  never  been  paid  by  the  plaintiff  except  by  the  allowance 
of  two  per  cent,  extra  on  the  defendant's  overdue  notes.  The 
referees,  in  substance,  report,  that,  if  payment  of  the  sum  named 
in  the  defendant's  exhibit  No.  1,  in  the  manner  therein  provided, 
would  be  lawful,  the  same  has  been  fully  paid  in  that  way,  and  id 
no  other  way ;  but  if  payment  in  that  way  and  manner  is  unlaw- 
ful, and  the  defendant  can  enforce  payment  of  the  same  in  money, 
it  should  be  allowed  to  the  defendant  in  set-off.  The  plaintiff  con- 
tends that  inasmuch  as  the  contract,  in  one  contingency,  provides 
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for  a  payment  in  cash,  this  finding  by  the  referees  is  tantamount 
to  finding  that  the  plaintiff  has  paid  in  cash.  A  payment  in  cash 
would  be  lawful.  The  language  of  the  referees  has  no  intelligible 
applicability  to  such  a  payment.  The  plaintiff  further  contends 
that  the  defendant  cannot  be  allowed  this  sum  in  offset,  because 
the  referees  have  not  found  that  all  of  the  defendant's  notes  held 
by  the  plaintiff  Nov.  13, 1875,  have  been  paid,  and  that  by  the 
terms  of  the  contract  of  that  date,  the  $69.96  was  not  to  be  paid, 
in  cash,  until  such  notes  were  all  paid.  The  referees  have  not 
found  that  all  such  notes  have  been  paid.  Perhaps  that  fact  is 
inferable,  inasmuch  as  the  plaintiff's  specifications  do  not  include 
any  indebtedness  which  existed  at  that  date.  The  referees  have 
found  that  this  sum  has  all  been  applied  in  payment  of  two  per 
cent,  extra  interest  on  the  overdue  notes  then  held  by  the  plaintiff 
against  the  defendant.  Such  application  was  a  payment  of  usury 
by  the  defendant  to  the  plaintiff,  to  recover  which  back  a  right  of 
action  immediately  accrued  to  the  defendant  by  force  of  sec.  2000, 
R.  L.,  which  was  in  force  when  the  contract  of  Nov.  13,  1875, 
was  entered  into. 

The  result  is,  we  find  no  error  in  the  judgment  of  the  County 
Court,  and  that  judgment  is  affirmed. 


CYRUS  WHITE  v.  JAMES  MAYNARD,  WALTER  CUTTING, 
AURILLA  CUTTING  and  Others. 

[In  Chancery.] 

Mortgagee  in  Possession,     Rents  and  Profits, 

Defendant,  M.,  owned  eight  fint  mortgage  notes  dated  March  Ist,  1S66,  two  second 
mortgage  notes  dated  Angast  26, 1868,  the  orator,  two  third  mortgage  notes,  of 
the  same  date  as  the  last,  all  secured  on  the  same  premises.  M.  foreclosed 
without  making  the  orator  a  party,  his  decree  became  absolute  March  1st,  1879, 
and  deeded  the  premises  May  29th,  1880,  to  the  wife  of  defendant  C.  M.,  or 
his  tenant,  never  had  possession,  nor  received  any  of  the  rents  and  profits.    M. 
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mad#  certain  payments  on  some  of  the  notes  before  he  poiehaeed  them  for  the 
purpose  of  protecting  his  interest  in  the  premises  under  his  mortgage.  On  a 
bill  being  brought  by  the  orator,    Held, 

1.  That  M.  was  not  liable  to  account  for  the  rents  and  profits  6^ore  he  deeded;  that 

actual  possession,  either  in  person  or  by  a  tenant,  or  a  receipt  of  the  profits, 
must  be  shown  to  render  a  mortgagee  liable  to  account 

2.  That  equity  would  not  apply  the  payments  in  reduction  of  the  notes,  but  treat 

them  as  made  towards  their  purchase. 

This  case  was  brought  to  the  September  Term,  1878.  Bill 
dismissed.  Appeal  to  the  Supreme  Court.  That  court,  at  the 
General  Term,  1880,  remanded  the  case,  with  the  following  man- 
date: 

The  pro  forma  decree  of  the  Court  of  Chancery  dismissing  the  bill  is 
reversed,  and  the  cause  is  remanded  to  that  court,  with  mandate  that  the 
amount  due  on  the  eight  notes  dated  March  Ist,  1866,  for  $500  each, 
given  by  James  L.  and  Walter  L.  Donevan  to  Homer  £.  Boyce,  admin- 
istrator of  C.  B.  Maynard,  or  bearer,  and  becoming  due  on  the  first  days  of 
December,  1872-74-76-76-'77-78-'79-'80,  and  which  are  now  owned  by 
the  defendant  James  Maynard,  and  the  amount  due  on  the  three  notes 
for  S500  each,  executed  by  the  defendant  Samuel  M.  Maynard,  and  made 
payable  to  James  L.  and  Walter  L.  Donevan  or  order,  which  are  de- 
scribed in  the  orator's  bill  as  belonging  to  him,  after  deducting  all  en- 
dorsements which  have  been  made  upon  said  notes,  be  ascertained, 
and  that  a  decree  be  entered  for  the  orator,  that  unless  the  defendants 
or  some  of  them  pay  the  orator  or  to  the  clerk  of  the  court  for  his  ben- 
efit, by  some  day  to  be  fixed  by  the  court,  the  sum  ascertained  to  be  due 
on  said  three  notes  belonging  to  him,  and  his  costs  of  this  suit,  that  the 
•  orator  may  pay  to  the  clerk  of  the  court  for  the  use  of  the  defendant, 
James  Maynard,  the  sum  ascertained  to  be  due  to  him  on  the  eight  notes 
hereinbefore  described  as  belonging  to  him,  after  deducting  therefrom 
the  orator's  costs  of  this  suit,  by  some  day  to  be  fixed  by  that  court;  and 
upon  such  payment  being  made  by  the  orator,  the  defendants  shall  be 
foreclosed  from  all  right,  title  or  equity  of  redemption  in  and  to  the 
premises  described  in  the  orator's  bill;  and  upon  failure  of  the  orator  to 
make  such  payment  his  bill  is  to  be  dismissed  with  costs. 

A  master  was  appointed  ;  and  he  made  his  report  to  the  Court 
of  Chancery.  At  the  September  Term,  1881,  Botce,  Chancellor, 
decreed  as  follows : 

This  cause  has  been  beard  on  bill,  answers,  pleadings,  evidence  and 
master's  report;  and  it  Is  found  and  reported  by  the  master  that  the  sum 
of  $1,724.28  was  the  sum  due  to  the  orator  on  the  20th  day  of  Septem- 
ber^  1881;  and  the  sum  of  $6,428.20  as  found  and  reported  by  the  master, 
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was  the  sum  dae  the  defendant  James  Maynard  on  the  20th  day  of  Sep- 
tember, 1881 ;  and  it  is  considered  that  the  amount  found  by  the  master 
as  the  rental  value  of  the  premises  described  in  the  orator's  bill  ought 
not  to  be  applied  in  payment  of  or  in  reduction  of  the  claim  of  said  May- 
nard, and  that  no  allowance  ought  to  be  made  to  either  party  on  account 
of  the  improvements  which  the  master  has  found  were  made  upon  said 
premises.  And  it  is  ordered  that  a  decree  be  entered  in  accordance 
with  said  findings  and  the  mandate  of  the  Supreme  Court. 

The  master  found  in  substance,  that  J.  L.  and  W.  L.  Donevan 
executed  fifteen  $500  notes,  dated  March  1st,  1866,  secured  by 
mortgage  on  certain  premises  in  Enosburgh,  to  H.  R  Boyce,  ad- 
ministrator of  C.  B.  Maynard  ;  that  said  Donovans,  August  26th, 

1868,  conveyed  said  premises  to  Samuel  Maynard ;  that  on  the 
said  26th  day  of  August,  said  Samuel  Maynard  mortgaged  the 
premises  to  said  James  Maynard  to  secure  two  notes  of  one  thou- 
sand dollars  each  ;  that  on  the  same  day  said  Samuel  executed  a 
third  mortgage  on  the  same  premises  to  said  Donovans  to  secure 
six  $500  notes  ;  that  said  Samuel,  on  the  15th  day  of  September, 

1869,  conveyed  the  premises  to  one  Libby ;  that  said  Libby,  being 
"  hard  up,"  on  November  6th,  1875,  conveyed  the  same  to  Au- 
rilla  Gutting,  daughter  of  said  James  Maynard,  and  wife  of  said 
Walter  Cutting  ;  that  Cutting  stepped  into  Libby's  yhoes  ;  "  that 
said  Cutting  and  wife  thereupon  moved  on  to  said  farm,  and  have 
ever  since  had  possession,  control,  and  carried  on  the  farm  afore- 
said, and  are  now  living  on  the  same  ;  and  have  received  all  the 
rents,  profits  and  products  of  said  farm  to  the  benefit  of  them- 
selves and  the  farm  aforesaid ;  that  said  Maynard  has  never  re- 
ceived any  of  the  rents  or  profits  of  the  same  "  ;  that  said  James 
Maynard  purchased  and  became  the  owner  of  eight  of  the  first 
mortgage  notes  ;  that  he  foreclosed,  and  his  decree  became  abso- 
lute March  1st,  1879,  without  making  the  orator  a  party  ;  that  J. 
Maynard  had  made  several  payments  on  these  notes  before  buying 
them,  ^^  for  the  purpose  of  protecting  his  interest  in  the  premises 
under  his  mortgage  "  ;  that  said  Maynard  conveyed  the  premises 
to  said  Aurilla  Gutting,  May  29th,  1880 ;  that  the  orator  owned 
three  of  the  third  mortgage  notes ;  and  that  certain  endorsements 
had  been  made  on  these. 

The  master  found : 

^^  That  said  eight  notes  were  purchased  by  said  Maynard  to 
save  the  amount  due  him  on  said  Samuel  Maynard  mortgage." 
.  .  .  *^  I  find  that  before  said  Cutting  and  wife  moved  on  to 
said  farm  in  1875,^  that  said  James  Maynard  requested  them  to 
go  on  to  the  farm,  as  he  had  some  interest  in  there."  •  .  • 
37 
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^^  That  said  Maynard,  in  the  summer  of  1878,  told  said  Gutting  if 
he  built  a  horse-barn  on  said  farm,  that  if  he  moved  off  he  should 
not  lose  anything  by  so  building." 

^^  I  find  that  previous  to  the  conveyance  from  Libby  to  Aurilla 
Cutting  in  1875,  the  said  James  Maynard  had  made  advancement 
to  his  children.  That  one  of  the  considerations  that  moved  the 
said  Maynard  in  advising  his  daughter  to  go  on  to  said  farm,  and 
the  said  Maynard's  transaction  relating  to  said  encumbrances  on 
the  same,  has  been  with  a  view  of  and  intending  that  his  daughter 
should  have  an  interest  derived  therefrom  in  said  farm." 

S.  C.  Adams  and  Hdson^  Gross  ^  Starts  for  the  orator. 

These  endorsements  were  made  on  account  of  payments  made 
by  Maynard  to  the  holders  of  the  notes  while  Maynard's  daughter 
held  the  legal  title  to  the  farm  described  in  the  orator's  bill,  un- 
der such  circumstances  as  to  warrant  a  finding  that  Maynard  in- 
tended the  payments  as  an  advance  to  her.  This  evidence  was 
all  before  the  Supreme  Court  at  the  General  Term,  1880,  and 
the  mandate  was  that  the  endorsements  be  deducted. 

Cutting  and  wife  have  been  in  possession  of  the  farm  in 
question  since  Nov.  10,  1875,  and  defendants  should  account 
for  rents  and  profits  from  that  date.  The  equity  of  redemption 
under  the  decree  obtained  by  Maynard  at  the  September  Term, 

1878,  against  Cutting  and  wife  and  others,  expired  March  1, 

1879.  From  that  time  Cutting  and  wife  were  tenants  at  suffer* 
ance.  Tucker  v.  Keeler^  4  Vt.  161 ;  Mason  v.  GHray^  86  Vt. 
811, 812.  Whether  in  possession  by  himself  or  tenants,  Maynard 
is  liable  for  rents  and  profits.  Kellogg  v.  Rockwell^  19  Conn. 
446  ;  Miller  v.  Lincoln^  6  Gray,  556  ;  2  Jones  Mort.  s.  1114. 

Since  May  29th,  1880,  Cutting  and  wife  are  mortgagees  in  pos- 
session, and  are  liable  to  account. 

Wilson  ^  SaUy  for  the  defendants. 

The  master  finds  that  Maynard  paid  these  sums  and  took  up 
the  notes  to  protect  himself,  holding  as  he  did,  other  enoambran- 
ces.  Equity  will  keep  these  on  foot  for  his  benefit.  Downer  v. 
Wilson,  88  Vt.  1 ;  MiUer  v.  B.  ^  W.  R,  R.  Co.,  40  Vt.  408  ; 
Pullard  V.  Read,  27  Vt.  495.    Maynard  cannot  be  charged  with 
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rente  and  profite.  In  order  to  charge  a  mortgagee  with  rents  and 
profits,  he  must  be  in  possession  under  his  mortgage.  Demarest 
V.  Berrif,  16  N.  J.  Eq.,  481 ;  Charles  v.  Dunbar,  4  Met.  498; 
Walton  V.  Crowley,  14  Wend.  63  ;  Astor  v.  MUUr,  2  Paige,  68  ; 
Chase  V.  Palmer,  26  Me.  341 ;  46  Vt.  196  ;  48  Vt.  460  ;  62  Me. 
132  ;  Jones  Mort.  ss.  1120, 1121. 

Gutting  and  wife  purchased  the  equity  of  redemption  of  all  the 
mortgages  and  went  into  possession.  They  were  subrogated  to 
the  rights  of  the  mortgagor  and  were  entitled  to  the  rents  and 
profite,  unless  the  mortgagees,  or  some  of  them,  by  a  proper  legal 
proceeding,  sought  to  make  them  chargeable  for  the  same.  Hooper 
▼.  Wilson,  12  Vt.  695  ;  1  Billiard  Mort.  pp.  104,  126 ;  The 
Syracuse  City  Bank  v.  Tollman,  31  Barb.  201. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  The  first  question  made  is  as  to  the  construction 
of  the  mandate.  The  orator  claims  that  the  words,  ^'  after  de- 
ducting all  indorsements,"  relate  as  well  to  the  notes  owned  by 
the  defendant  James  Maynard  as  to  the  notes  belonging  to  the 
orator ;  while  the  defendants  claim  that  said  words  relate  only  to 
the  notes  belonging  to  the  orator.  The  mandate  is  a  little  ambig- 
uous on  its  face  in  this  respect ;  but  in  view  of  the  fact  that  the 
Judge  who  drew  it  was  the  Chancellor  who  made  the  decree, 
whereby  the  construction  claimed  by  the  defendante  was  given  to 
it ;  and  in  view  of  the  further  fact  that  the  payments  made  and 
indorsed  on  three  of  the  notes  owned  by  said  Maynard,  as  found 
by  the  master,  were  made  and  indorsed  under  such  circumstances 
that  equity  would  not  apply  them  in  reduction  of  said  notes,  but 
would  treat  them  as  paymente  towards  the  purchase  thereof, — we 
hold  that  the  construction  contended  for  by  the  defendante  is  the 
correct  one. 

It  is  claimed  that  said  Maynard  should  account  for  rente  and 
profits  from  November  10,  1876,  the  time  when  Cutting  and  wife 
went  into  possession  of  the  mortgaged  premises.  But  they  did 
not  go  into  possession  thereof  under  Maynard,  but  under  Libby, 
who,  being  "  hard  up,"  conveyed  the  equity  of  redemption  to 
Mrs.  Cutting,  and  Cutting  ^^  stepped  into  Libby's  shoes."  May- 
nard never  claimed  nor  received  any  of  the  rente  and  and  profite, 
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but  Cutting  and  wife  took  the  same  to  themselves  as  owners  of  the 
equity  of  redemption.  Nor  can  Maynard  be  made  to  account  from 
the  tim^  his  decree  became  absolute  on  March  1,  1879,  to  the 
time  he  conveyed  the  premises  to  Mrs.  Cutting. on  May  29, 1880. 
Actual  possession,  either  in  person  or  by  a  tenant,  or  a  receipt  of 
profits,  or  some  fraudulent  use  of  his  power  as  mortgagee  to  the 
loss  of  a  subsequent  incumbrancer,  must  be  shown,  to  render  a 
mortgagee  liable  to  account.  Dawson  v.  Drake^  30  N.  J.  Eq. 
601.  But  if  a  mortgagee  be  in  possession,  or  acts  mala  fide  in 
regard  to  subsequent  incumbrancers,  or  refuses  to  enter,  but  suf- 
fers the  mortgagor  to  take  the  profits,  and  protects  his  possession 
by  means  of  his  mortgage,  he  will  be  charged,  not  only  with  all 
profits  received,  but  with  all  that  he  might  have  received  by  the 
use  of  reasonable  diligence  and  prudence.  Demarest  v.  Berry, 
16  N.  J.  Eq.  481 ;  2  Jones  Mort.  s.  1121.  Prior  to  May  29, 
1880,  Maynard  did  not  take  possession,  either  in  person  or  by  a 
tenant.  He  made  no  fraudulent  use  of  his  power  as  assignee  of 
the  first  mortgage  as  against  the  orator.  The  orator  had  a  right 
to  take  possession  of  the  premises  at  any  time  ar against  all  per- 
sons but  Maynard,  and  could  have  taken  possession  as  against 
Maynard  if  he  had  not  objected.  But  he  never  attempted  to  take 
possession,  and  was  not  prevented  by  Maynard  from  taking  pos- 
session. He  seems  rather  to  have  been  relying  on  the  promise 
that  he  claims  Maynard  made  to  pay  his  notes. 

But  when  Maynard  conveyed  the  premises  by  warranty  deed  to 
Mrs.  Gutting  on  May  29,  1880,  he  must  be  deemed  thereby  to 
have  taken  possession,  or  to  have  done  an  act  equivalent  thereto, 
and  to  have  asserted  his  superior  title  in  such  a  manner  as  to  pre- 
vent the  orator's  taking  possession ;  and  he  must  account  from 
that  time,  and  will  be  allowed  for  all  necessary  repairs  from  the 
same  time.  The  master  reports  nothing  for  necessary  repairs 
since  that  time  except  an  item  of  five  dollars  for  digging  about 
twenty  rods  of  drain  from  the  house  in  the  summer  of  1880,  which 
he  finds  was  a  necessary  expense. 

Decree  reversed,  and  cause  remanded,  with  mandate. 

Bo89,  J.,  was  absent. 
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C.  R  BREWER  v.  ORRIN  WOODWARD. 
Parol  Evidence  to  explain  IndorsemenL 

Parol  evidence  is  admimible  to  prove,  when  one,  who  is  not  a  party  to  the  note, 
although  the  owner,  endorsee  his  name  in  blank,  that  it  was  agreed  that  he 
was  not  to  be  liable  unless  the  purchaser  should  return  the  note  on  his  f^ure 
to  collect  it  at  maturity. 

Jury  trial  at  the  April  Term,  1881,  Botge,  J.  presiding. 
Verdict  for  defendant.    The  case  appears  in  the  opinion. 

JI.  S.  Boyee^  for  the  plaintiff. 

(7.  P.  Eogan^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  This  was  an  action  of  assumpsit  to  recover  the 
amount  due  upon  a  promissory  note.  The  note  was  payable  to 
one  Austin  or  bearer,  and  was  owned  by  the  defendant,  who  be- 
fore its  maturity,  writing  his  name  in  blank  upon  the  back  thereof, 
sold  it  to  the  plaintiff.  The  County  Court  admitted  evidence  of- 
fered by  the  defendant  to  show  that  at  the  time  of  the  endorsement 
and  sale  of  the  note,  that  it  was  agreed  between  him  and  the 
plaintiff,  that  unless  the  latter  collected  the  note  at  its  maturity, 
he  would  return  it  to  the  defendant,  and  if  he  did  not,  the  defend- 
ant should  be  discharged  from  all  liability  thereon.  The  plain- 
tiff insists  that  the  admission  of  such  evidence  was  error. 

The  law  is  well  settled  that  the  undertaking  evidenced  by  such 
an  endorsement,  as  between  the  parties  to  it,  is  susceptible  of  be- 
ing controlled  by  oral  evidence  of  the  real  obligation  intended  to 
be  assumed  at  the  time  of  signing.  This  has,  asvREDFiELD,  Ch. 
J.,  says  in  SyheBter^  Hxr.  v.  Downer^  20  Vt.  365,  been  so  often 
declared  by  this  court  that  it  seems  needless  to  refer  to  the  decis- 
ions. Barrows  v.  Lane  and  another,  5  Vt.  161 ;  Flint  v.  Day,  9 
Vt.  346  ;  Strong  v.  Biker,  16  Vt.  654. 

The  evidence  was  properly  admitted,  and  the  judgment  of  the 
County  Court  is  affirmed. 
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Thk  WELDON  hotel  CO.  V.  HENBY  E.  SEYMOUR,  ExB.  of 
LAUBA  SEYMOUB,  ELIZABETH  SEYMOUB  AND 

her  husband,  chas.  s.  8eym0ub. 

[In  Ghancebt.] 

Motion  to  suppress  Testimony.     Oift.    Interpleader.     Practice. 

1.  A  motion  to  rappress  testimony  in  chancery  must  be  passed  upon  by  the  chancel- 

lor, or  it  will  not  be  heard  in  the  Supreme  Court. 

2.  The  parties  agreed  that  the  stenographer's  minutes  of  the  testimony  of  witnesses 

given  on  a  trial  in  which  one  of  the  defendants  was  plaintiff,  and  the  orator  de- 
fendant, might  be  used  as  evidence,  each  party  reserving  the  right  to  object  to 
the  same  for  immateriality,  irrelevancy,  or  other  matter  of  sabstanoe.  Held. 
that  it  could  not  be  claimed  on  trial  that  the  witnesses  were  incompetjent ;  or, 
that  the  parties,  or  issues  were  different  than  on  the  former  trial.  The  stipnla^ 
tion  was  a  waiver.  v 

8.  The  endorsement  and  delivery  of  the  note  completed  the  gift. 

Bill  of  interpleader,  to  have  determined  to  which  of  the  de- 
fendants the  orator  should  pay  a  certain  note  claimed  by  the  de- 
fendant, H.  E.  Seymour,  executor,  and  by  said  Elizabeth,  as  do- 
nee.   Heard,  September  Term,  1881.    Boss,  Chancellor,  decreed: 

This  is  a  bill  of  interpleader,  and  a  decree  that  the  defendants, 
Henry  E.  Seymour  executor,  and  Elizabeth  Seymour  interplead, 
having  previously  been  entered,  the  cause  came  on  for  hearing 
between  said  defendants,  on  the  bill,  answers,  replication,  testi- 
mony, stipulations  and  motion  to  suppress  testimony,  by  the  de- 
fendant, H.  E.  Seymour,  Exr.  It  is  considered  that  by  the  stipu- 
lation, the  transcript  of  the  reporter's  minutes  of  the  testimony  of 
Martin  A.  Seymour,  Elizabeth  Seymour  and  Ghas.  St.  John  Sey- 
mour is  made  evidence  in  this  case ;  that  the  subsequent  deposi- 
tions of  Ghas.  St.  John  Seymour  are  inadmissible  because  of  his 
marital  relation  to  Elizabeth,  and  are  suppressed  ;  and  the  motion 
in  other  respects  is  overruled.  It  is  further  ordered  and  decreed 
that  the  note  in  controversy  is  the  propertj  of  said  defendant, 
Elizabeth  Seymour,  and  the  orators  are  ordered  to  pay  the  money 
due  thereon  into  the  court  for  her;  and  that  the  further  prosecu- 
tion of  the  suit -at  law  in  favor  of  H.  E.  Seymour,  Exr.,  be  per- 
petually enjoined;  that  the  orators  and  Elizabeth  Seymour  re- 
cover their  costs  of  H.  E.  Seymour,  Exr. 

The  case  is  stated  in  the  opinion. 
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H.  B.  Sard  and  A.  G.  Safford,  for  Henry  B.  Seymour,  Exr. 

The  stenographer's  transcript  of  testimony  of  Martin  A.  Seymour 
should  have  been  excluded.  1  Phill.  Ev.  838.  So  that  of  Elizabeth 
Seymour.  She  is  as  well  a  party  with  regard  to  the  substantial  is- 
sues made  by  the  evidence  as  the  formal  issues  made  by  the  plead- 
ings. The  determination  of  this  suit  will  affect  the  estate  of  the 
deceased  party.  88  Vt.  88 ;  89  Vt.  690 ;  41  Vt.  814 ;  42  Vt. 
408 ;  44  Vt.  91 ;  48  Vt.  78  ;  61  Vt.  689. 

Daniel  Roberts  and  H.  S.  Royce^  for  Elizabeth  Seymour. 

The  reservation  of  ^^  the  right  to  object  to  the  same  or  any  por- 
tion thereof  for  immateriality,  irrelevancy  or  other  matter  of  sub- 
stance," does  not  touch  the  eompetency  of  the  witness.  No%cUur 
a  soeiis — ^^  other  matter  of  substance,"  means  other  like  matter  of 
substance.     Motley  v.  Read,  48  Vt.  688. 

The  motion  to  suppress  the  testimony  of  Martin  A.  Seymour  is 
'^  because  the  testimony  was  originally  given  in  a  cause  between 
different  parties."  If  this  objection,  the  stipulation  notwithstand- 
ing, is  to  be  considered,  there  is  nothing  in  it.  The  parties  were 
substanially  the  same  and  the  issue  the  same.  Henry  E.  Sey- 
mour had  opportunity  to  cross-examine  and  did  cross-examine. 
This  is  the  test  of  admissibility,  rather  than  strict  identity  of  cause 
and  parties.  1  Oreenl.  Ev.  s.  163, 164 ;  1  Cow.  &  Hill's  note  to 
Ph.  Ev.,  note  488  (p.  578) ;  Phil.  R.  R.  v.  Howard,  12  How. 
307 ;  Indianapolis  R.  R.  v.  iStout,  53  Ind.  148  ;  8  U.  S.  Dig.  N. 
S.  823. 

The  opinion  of  the  court  was  delivered  by 

Tapt,  J.  Various  questions  are  made  in  this  case,  as  to  the 
admissibility  of  .evidence.  The  motion  of  Elizabeth  Seymour  to 
suppress  the  testimony  of  certain  witnesses  is  not  insisted  upon  by 
her  solicitors  in  argument,  and  as  the  question  was  not  passed 
upon  by  the  chancellor,  it  cannot  be  heard  in  this  court.  Van 
Namee  v.  Orootj  40  Vt.  74.  The  parties  filed  in  the  Court  of 
Chancery,  a  stipulation  that  the  stenographer's  minutes  of  the  tes- 
timony of  witnesses  given  upon  a  trial  in  the  County  Court  in  a 
case  in  favor  of  Seymour,  Exr.  v.  the  orators  might  be  used  as  evi- 
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dence,  each  party  reserving  the  right  to  object  to  the  same,  or 
any  portion  thereof,  for  immateriality,  irrelevancy  or  other  matter 
of  substance.  Objection  is  now  made  to  the  testimony  of  Martin 
A.  Seymour,  one  of  said  witnesses,  he  having  deceased  since  the 
trial,  upon  the  ground  that  it  should  appear  that  the  testimony 
offered  was  given  in  an  action  between  the  same  parties,  and  in- 
volving the  same  issues  as  the  present  case ;  and  to  that  of  Eliza- 
beth Seymour,  because  she  is  rendered  incompetent  by  statute. 
We  think  the  stipulation  of  the  parties  was  a  waiver  of  the  objec- 
tions, and  the  questions  as  to  the  incompetency  of  the  testimony 
of  Martin  as  given  upon  the  former  trial,  and  the  incompetency  of 
Elizabeth  under  the  statute,  cannot  now  be  raised.  In  Motley  v. 
Jlead^  43  Vt.  633,  it  was  held  that  where  a  deposition  was  admitted 
"  subject  to  objection  for  substance,"  that  after  the  testimony  was 
closed,  the  competency  of  the  witness  could  not  be  objected  to. 
We  see  no  reason  why  a  different  rule  should  be  adopted  in  the 
present  case.  The  admission  of  the  testimony  of  Elizabeth  and 
Charles  S.  Seymour,  taken  at  St.  Albans,  is  not  insisted  upon  ; 
and  the  remaining  questions  as  to  the  evidence  would  not  affect 
the  finding  of  the  court  upon  the  question  of  fact  involved,  and 
therefore  are  not  decided. 

The  question  of  fact  is,  as  to  the  validity  of  a  gift  from  Laura 
Seymour,  the  testate  of  the  defendant,  Henry  E«  Seymour,  to  the 
defendant,  Elizabeth.  Laura  died  in  1870,  and  for  some  weeks 
prior  to  her  death  was  in  feeble  health,  being  in  her  eighty-first 
year.  She  held  a  promissory  note  signed  by  the  orators,  and  a 
few  days  before  her  death  gave  it  to  Elizabeth,  endorsing  it  in 
blank.  After  her  death,  Henry,  the  executor  of  the  will  of  Laura, 
claimed  the  note  upon  the  ground  that  the  gift  to  Elizabeth  was 
invalid,  and  the  orators  have  brought  a  bill  of  interpleader,  to 
compel  the  defendants  to  settle  the  controversy  as  to  the  ownership 
of  the  note.  The  court  find  that  the  gift  was  a  valid  one  ;  that  it 
was  completed  by  an  endorsement  and  delivery  of  the  note ;  that 
the  donor  had  sufficient  mental  capacity  at  the  time  to  make  snch 
a  gift ;  and  that  the  note  is  therefore  the  property  of  Elizabeth. 

The  decree  of  the  Court  of  Chancery  is  affirmed,  and  cause  re- 
manded. 
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CATHERINE  ROGERS  v.  TOWN  OF  SWANTON. 

Injury  an  Highway.     Parol  Evidence  of  Oontente  of  Lost  Notice. 

Practice. 

1.  Where  the  ootioe  to  the  selectmen  was  lost,  it  was  proper  to  snbmit  to  the  jary  to 

find  from  parol  evidence  what  it  contained  as  to  injuries  received;  and  it  was 
error  not  to  submit  to  the  jary  to  find  what  it  contained  as  to  the  place  of  in- 
jury ;  but  under  the  circumstances  of  this  case  the  error  was  harmless,  so  the 
defendant  takes  nothing  by  its  exception. 

2.  The  notice  designated  the  place  of  injury  with  sufficient  certainty. 

3.  There  was  no  error  in  allowing  the  jury  to  consider  testimony  given  as  to  what  the 

notice  contained  in  regard  to  injuries,  although  this  testimony  was  given  to  the 
court  while  it  was  determining  what  the  notice  contained  in  regard  to  the  place 
of  injury. 

4.  The  evidence  of  what  the  notice  contained  could  not  properly  be  considered  by  the 

jury  on  the  question  of  the  condition  of  the  road,  or  how  the  accident  happen- 
ed; but  the  probability  of  their  making  such  Improper  use  of  it  was  so  remote 
that  the  court  was  not  bound  to  guard  against  it. 

5.  It  was  proper  to  admit  evidence  as  to  all  injuries  that  the  testimony  tended  to 

show  were  described  in  the  notice. 

6.  Distance  must  yield  to  a  more  definite  description  by  reference  to  natural  objects; 

hence,  testimony  to  show  that  the  distance  between  a  certain  mill  and  the  place 
where  the  plaintiff  claimed  the  accident  happened  was  one  and  one  fourth  of  a 
mile,  was  properly  excluded. 

7.  The  accident  happened  on  the  2(Hh  of  August;  evidence  as  to  the  condition  of  the 

road  on  the  first  Sunday  of  the  same  month  was  admissible,  it  not  appearing 
that  there  was  any  substantial  change  in  the  highway. 

&  It  was  proper  to  show  that  one  of  the  defendant's  witnesses,  who  had  given  testi- 
mony tending  to  prove  that  the  road  was  in  good  condition,  had  said  that  the 
plaintiff  was  **  a  fool  if  she  did  not  sue,"  and  that  the  '*  road  was  bad  and  no 
one  could  deny  it." 

9.  The  charge  of  the  court  as  to  the  care,  prudence,  and  negligence  of  the  plaintiff  is 
sustained. 

Case,  injury  on  a  highway.  Trial  by  jury,  September  Term, 
1881,  ROTCE,  J.,  presiding.  Verdict  and  judgment  for  the  plain- 
tiff. 

It  appeared  that  the  notice  given  by  the  plaintiff  to  the  defend- 
ant was  lost.  The  court  ruled  that  parol  evidence  was  admissible 
to  show  what  the  notice  contained  as  to  the  place  whore  the  acci- 
dent occurred  ;  and  that  what  it  contained,  and  its  suflBciency,  was 
exclusively  for  the  court  to  decide  ;  to  which  the  defendant  ex- 
cepted. 


686  FRANKLIN  COUNTY, 

Bogen  V.  Swanton. 

The  ODly  evidence  as  to  what  the  notice  contained  in  regard  to 
place  of  the  injury,  was  that  of  Edward  Rogers  and  W.  H.  Fair- 
child,  which  was  received  by  the  court,  subject  to  the  defendant's 
objection  and  exception,  and  was  as  follows : 

W.  H.  Fairehild».—1  drew  up  the  notice  that  evening.  I  stated  in 
that  notice  the  time  when  the  injury  was  received,  which  was  19  days 
before  that.  I  stated  where  the  injury  happened,  being  on  the  road 
leading  from  the  Aldia  place,  known  as  the  old  factory  place.  I  think  I 
gave  the  directions  of  tne  road  leading  from  there  to  St.  Albans;  there 
were  the  two  general  points  ;  upon  inquiry  I  ascertained  there  were 
three  sluiceways  or  culverts  between  this  place  and  the  top  of  a  certain 
hill  leading  from  this  factory  place  to  St.  Albans;  on  the  top  of  the  hill 
there  was  a  culvert,  and  somewhere  down  about  the  middle  of  the  hill 
there  was  another  culvert;  the  accident  happened,  as  I  stated  in  that  no- 
tice, between  those  two  culverts,  at  a  point  between  those  positions  where 
a  led^e  extended  across  the  highway;  I  also  stated  wherein  the  road  was 
insufficient,  that  it  was  narrow,  and  on  one  side  of  the  ledge  the  water 
had  run  and  gullied  it  out ;    .    .    .    . 

Mr,  Royce, — That  the  water  had  gullied  out  on  one  side,  and  what  ? 

Witness, — And  the  road  was  very  narrow— just  room  for  one  team  to 
pass,  there  being  no  ditches  on  either  side  of  the  road,  and  each  side  was 
elevated  above  the  road  bed,  and  one  side  there  was  a  rock,  and  trying 
to  avoid  that  rock,  the  injury  happened  in  that  way;  that  is,  substan- 
tially, the  location  of  the  place  I  gave.  I  did  give  a  statement  of  the  dis- 
tance, I  don't  recall  what  1  said,  a  quarter  of  a  mile,  or  half  a  mile,  or  three 
quarters,  I  stated  one  of  those  three,  from  the  residence  of  this  Miss  Rog- 
ers. My  impression  is  that  in  stating  the  injuries,  she  was  injured  and 
bruised  on  the  head  and  shoulders,  back  and  side,  etc.— probably  more 
extensive  than  that:  I  think  I  stated  which  side,  but  I  aont't  recollect 
now  which  side  it  was. — Any  statement  of  injury  to  her  limbs  ?  I  prob- 
ably did,  but  I  am  not  certain. 

Mr,  Bayce. — What  is  your  impression  ? 

My  impression  is  that  I  did,  as  I  took  a  detailed  statement  from  Mr. 
Rogers  at  the  time  of  the  injuries  that  were  received,  and  the  location  of 
the  place;  then  I  had  our  last  statute  on  the  subject,  and  I  dictated  the 
terms  or  the  wording  of  the  notice  to  Mr.  Frank  Northrop,  who  was 
reading  in  my  office  at  the  time,  and  he  did  the  writing,  and  I  dictated 
from  those  minutes  and  from  the  statute. 

State  as  to  what  was  said  in  the  notice  about  a  claim  being  made  for 
satisfaction  and  damages  ?  Yes  sir,  we  made  a  claim  for  damages  in  the 
notice. 

Edward  Bogers, — Won't  you  state,  Mr.  Rogers,  to  the  best  of  your 
ability,  what  that  notice  was,  or  the  substance  of  it,  as  to  the  place,  time 
of  injury,  and  the  nature  of  the  injury.    As  to  the  place  first? 

Ans. — The  place  was  on  the  road  from  the  old  factory  (the  Gadcomb- 
Aldis  factory^  to  the  town  of  St  Albans;  the  place  was  between  the 
Gadcomb-Aluis  factory  and  the  Brainard  mill,  the  road  in  the  town  of 
Swanton,  on  the  second  hill  from  the  Gadcomb  factory  between  the 
wooden  culverts,  one  at  the  bottom  of  the  hill  and  one  on  the  top,  and 
the  woods  that  were  along  the  road  on  the  north  side. 
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Mr.  Boyee. — ^You  was  speaking  about  a  ledge. 

WitnesB.^Thst  this  ledge  projected  into  the  road  where  the  water  bad 
ran  over  and  gullied  out  below  it,  and  this  stone  in  the  side  of  the  road 
where  tlie  wason  struck  against,  and  tipped  them  out. 

Anything  about  distance  ?  Ans.  The  distance— it  was  one  quarter  of 
a  mile  from  the  Aldis-Gradcomb  place  to  this  place,  and  three  quarters  of 
a  mile  from  the  Brainard  mill. 

Now  what  about  the  injuries  set  up  in  the  notice  ?  Ans.  The  injuries 
were  that  she  was— her  whole  left  side  was  injured,  partljr  paralyzed,  that 
she  had  received  a  breach,  that  she  had  received  injury  in  the  head,  that 
she  was  hurt  internally,  her  heart  was  affected,  that  she  had  received 
bruises,  that  there  were  three  of  her  ribs  broken,  and  three  of  her  teeth 
knocked  out    .... 

There  was  a  claim  for  damages. 

R.  O.  SturUvant^  asent  of  the  defendant  town Was  there 

anything  in  that  notice — any  claim  for  damages  for  teeth  knocked  out  ? 
There  was  not  anything  in  the  notice  to  that  effect 

Was  there  anything  m  the  notice  stated,  about  there  being  a  breach  ? 
Nothing  of  that  kind  used  in  the  notice  whatever. 

Have  you  any  recollection  as  to  whether  or  not  there  was  anything 
said  about  any  injury  to  the  ribs  ?  It  would  be  my  recollection  that 
there  was  not  anything  in  the  notice  in  reference  to  injury  to  the  ribs, 
using  the  word  ^  ribs.' 

The  court  held  that  the  notice  was  sufficiently  definite  as  to  the 
place.  The  accident  happened  on  the  20th  day  of  August,  1879. 
Augusta  Barry  was  allowed  to  testify  to  the  condition  of  the  road 
on  the  first  Sunday  of  the  same  month. 

The  defendant  offered  as  a  witness  Amos  Robinson,  a  surveyor 
who  had  measured  the  distance  from  the  place  where  the  plaintiff 
claimed  to  have  been  injured  to  Brainard's  mill,  and  offered  to 
show  that  the  distance  between  said  points  was  one  and  one  fourth 
mile.    The  court  excluded  the  evidence. 

The  only  evidence  introduced  by  the  plaintiff  tending  to  show 
the  description  of  the  injuries  contained  in  the  notice,  was  that  of 
W.  H.  Fairchild  and  Edward  Rogers. 

This  evidence  was  received  subject  to  the  defendant's  objection 
and  exception  with  the  evidence  of  the  description  contained  in 
the  notice  of  the  placie  at  the  time  the  court  was  hearing  the  evi- 
dence upon  the  question  of  the  sufficiency  of  the  notice  as  to  place. 

The  only  evidence  as  to  notice  given  subsequent -to  the  decis- 
ion of  said  question,  and  after  the  court  proceeded  to  trial  before 
the  jury,  was  that  of  R.  0.  Sturtevant,  a  witness  on  behalf  of  the 
defendant. 
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First  request  : 

The  defeadant  requested  the  court  to  charge  the  jury  that  they 
had  no  right  to  consider  the  eyidence  of  Fairchild  and  Rogers  as 
to  what  the  notice  contained  upon  the  question  of  the  condition  of 
the  road,  or  how  the  accident  happened,  but  might  consider  the 
evidence  of  Sturtevant  as  to  what  the  notice  contained,  for  the 
purpose  of  contradicting  plaintiflf  that  the  accident  happened  in 
any  other  way  than  running  against  the  stone,  and  than  by  throw- 
ing the  plaintiff  from  the  wagon.  The  court  declined  to  charge 
as  requested ;  but  submitted  the  evidence  of  Fairchild,  Rogers 
and  Sturtevant,  as  to  what  the  notice  contained  as  to  injuries  to 
the  jury,  to  which  the  defendant  excepted. 

The  plaintiff's  evidence  tended  to  show  that  she  was  thrown  out 
of  the  wagon,  striking  upon  her  left  side  and  shoulder ;  that  three 
teeth  were  knocked  out,  her  head  was  bruised,  her  back  and 
shoulder  were  injured  so  that  she  could  not  raise  her  arm,  nor 
dress  herself;  that  two  of  her  ribs  were  broken,  and  that  she  sus- 
tSined  a  breach  on  her  left  side ;  that  her  hip  was  injured  ;  that 
her  back  and  kidneys  were  weak,  and  that  she  was  unable  to  re- 
tain her  urine. 

Second  request : 

If  the  jury  find  that  the  plaintiff,  or  the  boy  who  was  driving  the 
team,  was  not  in  the  exercise  of  ordinary  care  and  prudence  in 
driving  the  team  over  the  place  in  question,  and  that  such  want  of 
care  and  prudence  contributed  in  any  degree  to  the  accident,  the 
plaintiff  could  not  recover. 

The  court  charged  as  to  the  second  request : 

^*'  That  is  v^onceded  on  both  sides  to  be  sound  law.  Now  this  is 
a  question  of  fact  for  you  to  find  :  was  she  wanting  in  that  ordin- 
ary care  and  prudence  in  passing  this,  what  is  claimed  to  be  de- 
fective portion  of  that  highway  ?  and  did  that  want  of  care  and 
prudence  contribute,  even  in  the  slightest  degree,  to  the  happen- 
ing of  this  injury  ?  .  .  .  There  is  no  complaint  but  that  the 
wagon  was  safe  to  use  in  the  way  and  for  the  purpose  this  wagon 
was  used  ;  but  the  claim  is  that  the  fault  was  in  the  driving ;  and 
the  defendant  claims  that  from  the  evidence  there  is  in  the  case, 
aided  by  your  observation  of  the  character  of  the  road,  as  you 
have  seen  it,  and  as  its  condition  has  been  described  to  you  at  the 
time  of  the  happening  of  this  acqident,.that  there  was  fault  in  the 
driving  of  the  team.  ...  It  is  claimed  on  one  side  that  the 
proof  is  full ;  that  there  was  that  degree  of  care  and  prudence 
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that  the  law  requires ;  and  upon  the  other  hand,  from  the  facts 
and  circumstances,  the  kind  of  road  they  were  travelling,  and  the 
description  of  the  road  as  it  then  was,  that  there  must  have  been 
a  want  of  care  and  prudence  for  this  accident  to  have  happened. 
I  pass  this  question  with  these  observations.  It  is  for  you  to  find, 
from  all  the  evidence,  whether  or  not  there  was  that  degree  of 
care  and  prudence  which  I  have  instructed  you  the  law  requires 
in  the  management  and  driving  of  that  team,  or  whether  there 
was  not.  If  there  was,  then  that  should  be  found  for  the  plain- 
tiff. If  there  was  not,  and  you  should  find  that  the  want  of  that 
degree  of  care  and  prudence  contributed,  even  in  the  slightest  de- 
gree, to  the  happening  of  this  accident,  then  the  plaintiff  is  not 
entitled  to  a  verdict  at  your  hands.'' 

Charge  of  the  court  as  to  the  notice  : 

^^  This  question  of  the  kind  of  notice  given  is  left  very  loosely. 
It  is  the  first  case  I  have  had  experience  with  where  the  notice  itself 
was  lost,  and  no  copy  was  reserved,  so  that  it  rests  in- the  recol- 
lection of  witnesses,  and  is  left  in  a  loose,  unsatisfactory  manner. 
Hence  we  have  to  ascertain,  as  best  we  can,  from  such  evidence 
as  we  have  here  on  the  stand,  as  to  what  there  was  in  that  notice.  I 
am  disposed  to  leave  that  as  a  question  of  fact  for  the  jury.  The 
evidence  is  conflicting ;  and  the  Supreme  Court  has  not  yet  held 
that  such  a  question  may  not  be  left  to  the  jury  ;  and  it  strikes 
me  it  is  an  eminently  fit  and  proper  question  to  be  submitted  to 
the  jury  as  to  what  that  notice  was.  To  be  sure,  I  shall  give  you 
some  instructions  in  relation  to  it,  as  far  as  the  law  is  concerned ; 
bat  I  shall  leave  it  for  you  to  determine,  under  such  instructions 
as  I  may  give  you,  as  to  what  there  was  in  that  notice  having  ref- 
erence to  these  bodily  injuries.  And  in  this  matter  I  will  read  to 
you  the  evidence  upon  that  matter." 

The  court  then  read  the* evidence  of  Mr.  Fairchilds  relative  to 
the  injuries  in  the  notice. 

*^  He  describes  in  the  first  place  that  she  was  injured  in  the 
breast,  head  and  shoulders.  I  think  that  would  be  sufiScient  to 
entitle  her  to  recover  for  any  injury  or  bruise  to  the  head  and 
shoulders  ;  ^  back  and  side ' — I  think  if  you  were  to  pass  upon 
this,  and  say  that  was  the  exact  notice  that  was  given,  that  she 
would  be  entitled  to  recover  for  injuries  or  bruises  to  the  back  and 
side.  Mr.  Fairchilds  does  not  recollect  anything  more  particu- 
larly that  he  did  describe  in  the  notice,  as  constituting  her  inju- 
ries.    The  rest  is  a  matter  of  impression." 

The  court  read  the  testimony  to  the  jury  of  Rogers  and  Sturte- 
yant. 
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B.  0.  Sturtevanty  Burt  ^  Hall  and  Wilson  ^  Sall^  for  the  de- 
fendant. 

The  written  notice  was  lost;  what  it  contained  and  its  suffi- 
ciency was  a  question  of  fact  for  the  jury  to  determine,  under 
proper  instructions  from  the  court.  Sillj  Admr.,  v.  New  Haven^ 
87  Vt.  510  ;  Durgin  et  ti*.  v.  Danville,  47  Vt.  106  ;  Lindsay  y. 
Lindsay,  11  Vt.  626 ;  Hopkins  v.  Holmes,  18  Vt.  22 ;  Kent  v. 
Lincoln,  32  Vt.  594  ;  Matthie  v.  Barton,  40  Vt.  286. 

The  notice  was  insufficient,  whether  we  adopt  the  version  of 
of  what  it  contained  as  testified  to  by  Fairchilds  or  Rogers.  The 
notice  as  detailed  by  either  witness  did  not  give  the  defendant 
equal  knowledge  with  the  plaintiff,  or  any  means  by  which  the 
defendant  could  ascertain  the  place  where  the  accident  happened. 
Butts  V.  Stowe,  53  Vt.  601 ;  Babeoek  et  ux.  v.  Guilford,  47  Vt. 
623 ;  Holcomh  et  ux.  t.  Danhy,  51  Vt.  438 ;  Reed  v.  Calais^ 
48  Vt.  7. 

The  court  erred  in  allowing  the  jury  to  consider  the  evidence 
of  Rogers  and  Fairchilds  of  what  the  notice  contained  as  to  inju- 
ries. This  evidence  was  received  when  the  court  was  consider- 
ing  the  question  of  what  the  notice  contained  as  to  place,  and  was 
not  given  nor  offered  when  the  trial  was  proceeding  before  the 
jury. 

Evidence  of  what  the  notice  contained  had  no  tendency  to  show 
what  the  condition  of  the  road  was,  or  how  the  accident  hap- 
pened. 9  Barb.  191 ;  4  Bennett's  Ins.  Gas.  464,  628.  The  tes- 
timony of  Augusta  Barry  should  have  been  excluded.  51  Vt. 
189  ;  39  Vt.  252  ;  1  Greenl.  Ev.  s.  52. 

F.  W.  MeQettriek  and  H.  S.  Royce,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  It  was  error  for  the  court  not  to  submit  to  the 
jury  to  find  what  the  notice  contained  as  to  the  place  of  injury. 
That  was  a  question  of  fact  for  the  jury  to  pass  upon  under  in- 
structions from  the  court.  But  the  defendant  was  not  injured  by 
this  error,  as  the  testimony  on  this  point  was  substantially  con- 
current, that  offered  by  defendant  not  tending  to  show  sufficient 
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to  vitiate  the  notice.  Judgment  will  not  be  reversed  for  error 
that  is  harmless.  It  was  proper  to  submit  to  the  jury  to  find  what 
the  notice  contained  as  to  injuries  received.  The  testimony  on 
this  point  was  conflicting,  and  must  necessarily  be  passed  upon 
by  the  jury. 

The  notice  designated  the  place  of  injury  with  sufficient  cer- 
tainty to  fulfill  the  rule  laid  down  in  the  reported  cases  on  that 
subject,  wherein  the  discussion  is  so  full  that  nothing  further  need 
here  be  said. 

There  was  no  error  in  allowing  the  jury  to  consider  the  testi- 
mony of  Fairchild  and  Rogers  as  to  what  the  notice  contained  in 
regard  to  injuries.  Although  this  testimony  was  given  while  the 
court  was  determining  what  the  notice  contained  in  regard  to  the 
place  of  injury,  it  must  be  presumed  to  have  been  given  in  the 
presence  and  hearing  of  the  jury,  and  read  to  them  only  for  the 
purpose  of  refreshing  their  recollection  of  it. 

Defendant's  first  request  was  properly  refused.  It  is  true  that 
evidence  of  what  the  notice  contained  could  not  properly  be  con- 
sidered by  the  jury  on  the  question  of  the  condition  of  the  road, 
nor  how  the  accident  happened,  and  the  probability  of  their  mak- 
ing such  improper  use  of  it  was  so  remote  that  the*  court  was  not 
bound  to  guard  against  it  in  the  charge.  Sturtevant's  testimony 
as  to  what  the  notice  contained  did  not  tend  to  contradict  plain- 
tifiPs  claim  as  to  how  the  accident  happened. 

The  court  properly  left  it  to  the  jury  to  find  from  the  whole  ev- 
idence on  both  sides  what  the  notice  contained  as  to  injuries. 

It  is  objected  that  it  was  error  to  admit  evidence  of  injuries  not 
9ufficientlff  described  in  the  notice.  It  was  proper  to  admit  evi- 
dence as  to  all  injuries  that  the  testimony  tended  to  show  were 
described  in  the  notice,  as  it  was  for  the  jury  to  say  what  injuries 
were  therein  described,  and  it  could  not  be  known  in  advance 
what  their  finding  would  be  on  that  point.  No  evidence  was  ad- 
mitted as  to  injuries  that  the  testimony  did  not  tend  to  show  were 
described  in  the  notice,  or  that,  for  aught  that  appears^  might  not 
have  resulted  from  such  injuries.     There  was  no  error  In  this. 

The  testimony  of  Amos  Robinson  was  properly  excluded.  The 
place  of  injury  might  have  been  a^mile  and  a  quarter  from  Brain- 
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ard's  mill  and  yet  the  notice  be  sufficient.  Distance  must  yield 
to  a  more  definite  description  by  reference  to  natural  objects  and 
the  condition  of  the  road,  the  same  as  in  construing  deeds,  de- 
scriptions by  courses  and  distances  yield  to  more  definite  descrip- 
tions by  metes  and  bounds. 

There  was  no  error  in  admitting  the  testimony  of  Augusta  Barry. 
It  must  be  presumed,  nothing  in  the  exceptions  showing  the  con- 
trary, that  it  appeared  that  the  road  remained  in  substantially  the 
same  condition  down  to  the  time  of  the  accident.  If  it  did,  the 
testimony  was  proper. 

Minor,  the  highway  surveyor,  testified  that  he  was  over  the  road 
the  Saturday  and  the  Sunday  before  the  accident ;  that  he  trotted 
around  the  gully,  and  had  no  difficulty  in  getting  by  the  stone. 
He  described  the  gully,  said  it  did  not  extend  so  far  down  as  the 
stone,  and  that  the  road  was  some  eleven  or  twelve  feet  wide  at 
the  stone.  On  cross-examination,  for  the  purpose  of  impeaching 
him,  plaintiff  was  permitted  to  show  that  he  had  said  to  Rogers 
and  McGettrick  that  plaintiff  was  a  fool  if  she  did  not  sue,  that 
the  road  was  bad  and  no  one  could  deny  it.  It  was  competent 
for  plaintiff  to  show  that  the  witness  had  made  statements  out  of 
court  inconsistent  with  his  testimony,  and  this  was  what  was  per- 
mitted. 

It  does  not  appear  from  the  exceptions  that  the  court  failed  to 
instruct  the  jury  on  the  question  of  care  and  prudence ;  but  on  the 
contrary,  the  exceptions  show  that  the  court  said  in  the  charge 
that  it  had  so  instructed  them.  Error  must  affirmatively  appear. 
This  court  will  presume  that  all  necessary  instructions  were  given 
unless  the  contrary  is  shown. 

The  court  sufficiently  instructed  the  jury  that  want  of  the  requi- 
site degree  of  care  on  the  part  of  the  boy  would  defeat  plaintiff's 
recovery,  if  such  want  of  care  contributed  to  the  happening  of  the 
accident. 

Defendant's  third  request,  and  the  others  of  similar  character, 
were  properly  refused.  Many  attempts  have  been  made  in  this 
class  of  cases  to  have  the  court  rule  as  matter  of  law  that  some 
formulated  statement  would,  if  found,  amount  to  such  negligence 
as  to  defeat  a  recovery,  but  such  attempts  have  been  unsucoessfal. 
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The  question  of  contributory  negligence  is  generally  one  of  fact, 
to  be  determined  by  the  jury  upon  a  consideration  of  all  the  cir- 
cumstances of  the  case.  This  rule  is  fully  discussed  and  illustra- 
ted in  ffai  V.  Netp  Haven,  87  Vt.  501,  510. 

The  jury  were  properly  instructed  as  to  what  injuries  the  plain- 
tiff could  recover  for.  Judgment  affirmed. 


JAMES  B.  LANGDON  akd  Othkbs  v.  VERMONT  &  CANADA 
BAILBOAD  00.  AND  Othees. 

[In  Chancebt.] 

This  is  MBentially  the  third  hearing,  and  third  decree  in  the  same  cause.  In  the  50th 
Vt,  it  was  decided  and  announced,  "th^t  the  expenses  of  the  recelyers  and 
managers  properly  iocnrred  are  to  be  paid  before  the  beneficiaries  of  the  tmst 
are  entitled  to  partake  of  the  earnings."  In  the  53d  Yt.,  it  was  decided  that  a 
court  of  equity  would  charge  the  property,  the  subject  of  the  receivership,  on 
behalf  of  the  bona  fide  creditors  of  the  trust,  with  an  equitable  lien,  and  cause 
the  property  to  respond  in  payment ;  and  that  this  claim  was  superior  to  rights 
under  the  contract  of  lease  or  the  mortgages. 

This  equitable  charge  does  not  arise  from,  or  depend  upon  the  contract  relation  of  the 
parties,  but,  solely  from  the  act  of  the  court  The  court  by  its  prerogative  right 
and  power,  seized  the  property,  which  was  the  subject  of  controversy. 

The  managers  of  the  property  were  the  instruments  of  the  court ;  and  their  possession 
that  of  the  court.  The  property  consisted  of  two  railroads,  each  having  its  sep- 
arate entity  and  franchise,  but  so  bound  together  in  perpetual  covenant,  that 
they  were  essentially  one  road  ;  the  Central  owned  the  whole  line  of  roads,  sub- 
ject to  the  claim  of  its  own  mortgage-bondholders,  and  the  rent-claim  of  the 
Canada  road,  which  was  a  first  charge  upon  both  roads. 

The  property  of  the  Central  was  its  roads,  subject  to  certain  fixed  burdens.  The  prop- 
erty of  the  Canada  was  a  leasehold  estate. 

Whether  the  managers  were,  in  fact,  the  **  managing  agents"  of  the  primary  parties, 
or,  strictly,  instruments  of  the  court,  yet  as  they  acted  as  court  managers,  and 
were  held  out  as  such  by  all  the  parties,  in  contracting  the  debts,  and  issuing 
and  negotiating  the  bonds,  the  actors  cannot  be  permitted  to  draw  in  ques- 
tion, the  character  in  which  they  acted;  and  the  property  voluntarily  put  into 
the  enterprise,  is  subjected  to  liability  for  all  debts  thereby  incurred. 

The  perpetual  right  of  the  Canada  to  a  fixed  semi-annual  income  from  the  working  of 
this  line  of  roads,  as  a  property  available  to  pay  debts,  is  the  cxurpus  of  its 
estate.    If  income  is  to  pay  the  debt,  it  is  to  absorb  income  till  the  debt  is  paid. 

If  the  debt  is  larger  than  the  value  of  the  leasehold,  then  rent  is  postponed  indefi- 
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nitely,  which,  in  effect,  extinguishes  the  latter,  which  works  out  the  same  result 
as  subjecting  the  looperty  to  a  redeemable  ehaige,  and  ayoids  a  peipetoal  trust 

Some  part  of  the  opinion  in  the  flOth  Vt.  misconstraed,  and  in  a  measnxe  perverted. 

The  opinion  explained. 

The  business  of  the  managers  was  administrative;  not  to  be  "  wound  up,"  but  con- 
tinuous in  its  character,  and  requiring  laige  expenditure  from  day  to  day. 

The  duties  of  such  managers,  as  common  carriers,  are  largely  to  the  public;  and 
a  continuous  call  for  the  exercise  of  judgment,  in  occurring  incidents  of  vital  in- 
terest to  the  property,  and  the  public,  which  cannot  be  postponed  nor  evaded. 
The  exactions  which  the  law  makes  in  such  cases  upon  managers  are  modified 
by  reason  and  justice  as  applied  to  the  character  of  the  trust. 

The  drcumstancee  of  the  property  at  the  time  of  the  "  compromise  "  decree  of  1864 
stated. 

The  Canada  must  complete  its  road. 

To  raise  necessary  funds  the  Canada  must  issue  new  stock,  which  laigely  increased 
the  flret  burden,  and  postponed  the  mortgages. 

Act  of  the  Legislature  authorising  the  court  of  equity  to  adjust  the  matter  as  "  should 
be  just  and  equitable."    The  decree  of  the  court  is  judicial. 

The  court  had  lawful  jurisdiction  of  the  parties  and  the  subject-matter,  and  no  error  of 
procedure  or  of  administration  could  oust  it  of  jurisdiction. 

The  court  had  the  judicial  hold  of  the  property  from  the  time  receivers  were  appointed 
in  1861,  until  the  present  time.  It  had  the  judicial  power  to  appoint  the  Central 
Vermont  R.  R.  Co.  manager. 

If  there  was  error  in  the  exercise  of  its  discretion,  the  order  was  valid  till  set  aside. 
This  could  be  done  on  petition,  and  in  vacation. 

The  court  may  pass  a  final  decree  as  to  ascertained  debts,  and  retain  the  bill  for  en- 
forcement of  further  liens  thereafter  to  be  proved  and  established.  In  this  caae 
the  Central  Vermont  R.  R.  Co.  should  have  been  retained  as  a  party,  and  all 
that  have  been  in  the  management  of  the  trust  shou'd  have  their  accpunts  set- 
tled, and  equitable  offsets  ascertained  and  applied. 

It  is  the  fault  both  of  the  managers,  and  of  the  parties,  that  such  accounts  have  not 
been  settied. 

The  equipment  cannot  be  severed  from  the  working  operations  of  the  roads  without 
detriment  to  the  property.  The  amoant  and  va'ue  of  the  special  securities  in 
equipment  and  its  income  hereafter  to  be  ascertained  and  applied. 

The  eight  per  cent,  interest  specified  in  the  bonds  not  usurious. 

The  bonds  purchased  by  the  managers  at  a  discount,  if  the-property  is  redeemed,  not 
to  be  enforced  for  more  than  was  paid,  and  interest  as  specified  in  the  bonds. 

The  floating  debt,  and  the  Grand  Trunk  R.  R.  claim,  a  lien  on  the  property,  but 
whether  superior  to  other  debts,  not  now  determined. 

The  payment  of  31000  for  the  benefit  of  a  reading  room,  a  proper  charity,  not  a  legal 

accounting  for  trust  funds. 
This  equitable  charge  may  be  enforced  by  foreclosure.    In  settling  the  accounts,  the 
court  will  be  governed  by  the  legal  ru!efl  applicable  to  the  managers  of  an  ad- 
ministrative .trust,  as  modified  by  the  consent  and  agreements,  actual  or  con- 
structive, of  the  petrties  in  interest. 

For  the  facts  in  this  case  see  58  Yt.  228-278.    The  case  was 
continned  and  heard  before  the  fall  bench  at  Montpelier,  May, 

1882. 
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The  special  masters  found,  among  other  facts : 

^^  The  Central  Vermont  Railroad  Company  presented  a  claim 
for  money  originally  advanced  by  it  (leaving  the  matters  in  re- 
lation to  the  discharge  of  the  duties  of  its  trust  and  its  relation 
to  other  roads  for  adjustment  in  settlement  of  its  account),  for 
the  sum  of  $681,378,  and  interest  thereon  to  July  1,  1881,9273,- 
674.14,  making  a  total  of  $955,052.14.  •  This  claim  stands  in 
open  account,  as  shown  by  Exhibit  J,  and  the  interest  has  been 
computed  at  the  rate  of  six  per  cent,  on  the  balance  due  at  the 
end  of  each  six  months  for  the  succeeding  six  months,  as  shown 
by  Exhibit  I. 

Although  large  debits  appear  upon  Exhibit  J,  they  grow  out 
of  the  manner  in  which  the  money  was  advanced,  and  are  entered 
upon  the  books  to  show  accuracy  in  the  transactions. 

The  claim  is  for  money  advanced  by  the  Central  Vermont  Rail- 
road Company  for  the  purposes  of  the  trust,  pursuant  to  the  de- 
cree  whereby  said  company  was  appointed  receiver  and  manager ; 
and  the  money  was  appropriated  largely  to  take  up  the  paper  of 
the  former  managers,  which  had  gone  to  protest. 

The  present  floating  debt  is  substantially  the  same  floating  debt 
that  existed  in  September,  1872,  except  as  it  has  been  reduced  in ' 
amount  and  changed  hands.  That  is  to  say,  in  1872  the  floating 
debt  of  the  trust  was  upwards  of  $2,800,000.  That  identical  debt 
has  been  reduced  to  about  $60,000  by  payments  out  of  the  general 
treasury  of  the  trust.  The  present  floating  debt,  not  including  the 
debt  of  the  Central  Vermont  Railroad  Company,  is  about  $1,000,- 
000.  By  reason  of  the  reduction  of  the  former  floating  debt  as 
aforesaid,  it  became,  and  was  necessary  for  the  managers  to  borrow 
money  to  pay  supply  bills  and  pay  rolls ;  and  the  money  thus 
borrowed  constitutes  the  present  floating  debt.  If  the  former 
floating  debt  had  not  been  reduced  as  aforesaid,  out  of  the  gen- 
eral treasury,  there  would  have  been  no  necessity  of  borrowing 
money  for  the  purposes  named. 

In  this  sense,  the  present  floating  debt  is  substantially  the  same 
debt  as  the  former  floating  debt.  Except  for  the  creation  of  the 
present  floating  debt  in  the  form  it  is  now,  the  former  floating 
debt,  assented  to  by  the  Vermont  &  Canada  Railroad  Company, 
the  Vermont  Central  Railroad  Company,  and  its  first  and  second 
mortgage  bondholders,  would  have  been  in  existence  to  the 
amount  of  the  present  floating  debt. 

The  solicitor  for  the  Vermont  &  Canada  Railroad  Company 
gave  notice  before  us,  that  said  company  would  object  to  the 
allowance  of  any  claim  in  behalf  of  the  Central  Vermont  Railroad 
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Company  as  a  corporation,  until  its  accounts  as  manager  of  the 
trust  were  adjusted. 

We  find  the  Central  Vermont  Railroad  Company  has  acted 
prudently,  and  in  good  faith,  in  respect  to  the  use  of  the  earnings 
of  the  roads  and  their  equipments,  looking  to  the  best  interests  of 
the  entire  trust  and  the  whole  property,  although  the  earnings 
of  the  roads  and  equipment  since  the  spring  of  1876  have  been 
appropriated  to  the  payment  of  floating  debt,  rents  and  running 
expenses  of  the  roads 

On  January  31,  1876,  the  Central  Vermont  Company,  as  re- 
ceiver and  manager,  was  indebted  to  the  Grand  Trunk  Company 
on  account  of  trafiSc  balances  accruing  as  aforesaid,  in  the  sum  of 
$834,914.12,  to  which  interest  was  added  from  said  last-mentioned 
date  to  the  30th  day  of  June,  1876,  99,698.74,  making  in  all  the 
sum  of  $344,612.86.  On  July  2,  1876,  the  Grand  Trunk  Com- 
pany drew  its  five  drafts  on  the  Central  Vermont  Company,  as 
receiver  and  manager,  at  three,  four,  five,  six  and  seven  months 
date,  respectively,  for  said  last-mentioned  sum,  with  $10,386.46 
added  for  interest  at  seven  per  cent,  discounted  on  said  sum, 
making  in  all  the  sum  of  $354,949.32,  which  said  drafts  the 
Central  Vermont  Company,  as  receiver  and  manager,  duly  ac- 
cepted. 

These  drafts  were  retired  at  maturity  by  renewals,  and  so,  from 
time  to  time  until  the  present,  the  interest  on  all  but  the  first 
drafts  being  paid  in  cash.  There  are  now  outstanding  eleven 
drafts  for  this  original  indebtedness,  which  the  Grand  Trunk 
Company  put  in  evidence  before  us. 

On  December  81, 1880,  the  Central  Vermont  Company,  as  re- 
ceiver and  manager,  was  indebted  to  the  Grand  Trunk  Company 
in  the  further  sum  of  $213,024.37  for  traffic  balances  accruing  as 
aforesaid  in  the  months  of  December,  1876,  and  January,  1877, 
and  November  and  December,  1877,  for  which  no  acceptances 
have  ever  been  given,  but  which  remain  matter  of  charge  on  the 
books  of  the  Grand  Trunk  Company,  and  on  which  $10,000  were 
paid  on  June  27, 1881,  leaving  due  thereof  September  18, 1881, 
computing  interest  thereon  at  the  rate  of  six  per  cent,  per  annum, 
the  sum  of  $211,959.82. 

During  all  the  time  covered  by  these  transactions,  by  the  law 
of  Canada,  six  per  cent  per  annum  has  been  and  now  is  the  legal 
rate  of  interest  in  all  cases  where,  by  agreement  of  parties  or  by 
law,  interest  is  payable  and  no  rate  has  been  fixed  by  the  parties 
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nor  by  law ;  but  any  person  or  persons  may  stipulate  for,  allow 
and  exact,  on  any  contract  or  agreement  whatsoever,  any  rate  of 
interest  or  discount  that  may  be  agreed  upon. 

The  bond  for  one  thousand  dollars  proved  by  the  Vermont 
Central  Library  Association  was  given  to  said  association  to  en- 
able and  encourage  it  to  fit  up  the  reading  room  of  said  associa- 
tion with  papers  and  magazines,  and  to  make  it  attractive  to  the 
employes  of  the  road,  for  whose  benefit  it  was  intended.  The 
trustees  thought  if  said  employes  could  be  induced  to  spend  their 
evenings  in  reading  rather  than  at  saloons  and  other  places  of 
public  resort  it  would  be  a  good  investment.  This  was  the  only 
consideration  of  the  gift." 

B.  F.  Fifiddy  George  F.  Udmunde^  Daniel  Boherte,  L.  P. 
Poland^  for  the  orators. 

A.  F.  Walker,  F.  A.  Brooke,  W.  Q.  Shaw,  E.  J.  Phelpe,  for 
the  defendants. 

Edwarde,  Diekerman  ^  Young,  for  the  Grand  Trunk  B.  B.  Go. 

Jamee  0.  Barrett,  for  Worcester  Safety  Deposit  and  Trust  Co. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  This  case,  in  essence  and  principle,  comes  now 
before  the  court  for  the  third  time ;  but  has  been  presented  and 
treated  during  the  argument  as  if  nothing  yet  had  been  decided, 
and  nothing  done  by  the  court.  It  is  certain  that  many  words 
have  been  spoken  by  the  court,  many  pages  printed.  The  magni- 
tude and  anomalous  condition  of  the  case,  and  the  immense  amount 
of  property  at  stake,  is  perhaps  a  full  apology  and  explanation. 
All  the  minute  detail  of  facts,  both  historical  and  otherwise,  are 
fully  and  carefully  stated  by  Judges  Babrbtt  and  Botce,  in  their 
opinions  reported  in  the  50th  and  58d  Vermont ;  and  it  is  not 
deemed  needful  that  they  should  be  repeated  here. 

In  the  5Sd  Vermont  this  court  decided  and  announced,  that :  '^  As 
between  the  bona  fide  holders  of  the  bonds  so  issued,  and  those  that 
have  been  exchanged  for  them,  and  the  Vermont  Central  Bailroad 
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Company,  the  mortgage  bondholders,  and  the  Vermont  &  Canada 
Railroad  Company,  the  former  have  the  superior  right,  and  mast 
be  first  paid."    In  other  words,  it  was  decided  that  a  Court  of 
Equity  would  charge  the  property,  which  was  the  subject  of  the 
receivership  created  by  the  court  in  1861,  in  behalf  of  the  bona 
fide  holders  of  such  bonds,  with  an  equitable  lien,  and  cause  it  to 
respond  in  payment  of  such  debts,  and  that  this  equitable  charge 
upon  said  property  was  and  should  be  held  superior  to  the  ante- 
cedent rights  or  claims  of  any  parties  growing  out  of  the  contract 
of  lease  or  the  mortgages.     So  far  the  law^  of  this  case  has  been 
established.     But  it  is  said  the  court  below  erred  in  making  this 
equitable  charge  upon  the  corpus  of  the  property,  rather  than  upon 
its  income^  as  provided  by  the  lease.     This  legal  question  has  not 
been  decided  by  this  court,  and  has  been  properly  discussed  at 
the  bar  in  this  hearing.     It  should  be  observed  that  this  equitable 
charge  does  not  arise  from,  or  in  any  way  depend  upon  the  con- 
tract relations  of  the  parties,  but  arises  solely  from  the  act  of  the 
Court  of  Equity.     The  court,  by  its  prerogative  right  and  power 
with  the  parties,  and  the  subject-matter  of  controversy  within  its 
jurisdiction,  lays  its  judicial  hand  upon  the  property^  which  is 
the  subject  of  claim  and  controversy,  and  brings  into  court  and 
holds,  controls  and  administers  the   property.    The  receiver  or 
manager  of  such  property  is  the  agent,  or  rather  instrument  of  the 
court ;  the  possession  and  acts  of  such  instruments  are  the  pos- 
session and  acts  of  the  court.     What  was  the  property  thus  seized, 
possessed  and  administered  by  the  court?     The  Vermont  and 
Canada  Railroad  and  the  Vermont  Central,  each  having  its  cor- 
porate entity  and  franchise,  were  so  bound  together  by  mutual 
and   perpetual  covenant  that  they  had  become  one  road.     The 
Vermont  Central  road  was  the  owner  of  the  whole  line,  including 
the  two  roads,  subject  to  certain  rights  and  interests  in  the  prop- 
erty of  its  mortgage  bondholders,  and  the  rent-claim  of  the  Ver- 
mont and  Canada  road.     The  Vermont  and  Canada  Railroad  held 
and  owned  the  right  to  a  fixed  annual  rent,  as  a  first  charge  on 
the  income  arising  from  the  use  of  said  line  of  roads,  and  a  right 
to  compel  the  application  of  such  income  in  extinguishment  of 
such  rents,  in  case  they  were  in  arrear.    The  property  of  the 
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Vermont  Central  Railroad  was  its  roack  and  incidents,  subject  to 
certain  fixed  burdens.  The  property  of  the  Vermont  and  Canada 
was  a  leasehold  estate^  and  susceptible  of  valuation  and  slienatiouy 
like  other  property.  If  it  was  a  leasehold  estate  in  land,  it  might 
be  seized,  appraised  and  set  off  on  execution,  to  pay  the  debt  of 
a  creditor,  like  other  property.  It  was  said  by  this  court,  Bab* 
BEIT,  J.,  in  the  50th  Vt.,  and  repeated  by  him  in  the  53d  Vt, 
that :  ^'  We  do  not  understand  it  to  be  controverted  that  the  ex- 
penses properly  incurred  are  to  be  paid  before  the  beneficiaries  of 
the  trust  are  entitled  to  partake  of  the  earnings  ;"  that :  ^^  their 
office  (receivers  and  managers)  as  such,  embraced  the  roade  and 
railroad  property  as  fully  and  effectually  as  it  did  the  income  re- 
alized from  the  use  of  said  roads  and  property."  50  Vt.  544  ; 
again,  page  574 :  ^^  It  was  designed  by  the  decree,  and  it  has 
been  the  purpose  of  the  administration  under  it,  and  such  has 
been  the  substantial  result,  that  all  the  property  embraced  in  the 
original  receivership,  under  the  mandate  of  the  Supreme  Court, 
should  be  pooled  (to  use  a  modern  term),  and  placed  in  the  man- 
agement of  those  who  had  been  receivers  under  the  mandate,  to 
be  thereafter  held  and  managed  in  the  interests  of  all  concerned, 
according  to  the  agreements  from  time  to  time  of  the  parties  in 
interest.  That  administration  was  going  on  for  the  behoof  of  the 
primary  parties.  It  was,  therefore,  according  to  this  reasoning, 
essentially  a  trtist  administration  of  property  and  its  income  for 
the  behoof  of  the  primary  parties."  It  was  the  administration  of 
a  property  ^^  pooled  "  for  a  common  purpose,  in  which  administra- 
tion there  were,  necessarily,  large  daily  expenses  to  work  out 
specified  ends,  ^^  by  managing  agents,"  appointed  at  the  instance 
of  the  primary  parties.  And  whether  they  were  strictly  the  man- 
aging agents  of  the  primary  parties,  or  the  agents  and  officers  of 
the  court,  with  enlarged  scope  of  administration  accorded  to  them 
by  the  court,  at  the  instance  and  request  of  all  the  parties  in  in- 
terest, is  not. of  importance  here  to  discuss.  This  court  have  held, 
and  now  hold,  that  the  primary  parties  subjected  the  property 
which  they  put  into  this  enterprise  to  a  direct  liability  for  the 
debts  legitimately  incurred  in  the  administration.  The  general 
doctrine  upon  this  subject  was  stated  with  point  and  clearness  by 
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Barrett,  J.,  in  IUn%$elaer  ^  S.  B.  B.  Co.  v.  Miller  ^  Knapp^ 
47  Yt.  146.  ^'  The  expenses  of  a  trustee  in  the  execution  of  a 
trust  are  a  lien  upon  the  estate  ;  and  he  will  not  be  compelled  to 
part  with  the  property  until  his  disbursements  are  paid.  Perry 
909 ;  Hill  578.  If  the  trust  fund  is  insufficient  for  such  reim- 
bursement he  may  call  upon  the  cestui  que  trusty  in  whose  behalf 
and  at  whose  request  he  acted,  and  recover  of  him  personally 
compensation  for  the  time  and  trouble  and  money  expended.  Trus 
tees  have  an  inherent  equitable  right  to  be  reimbursed  all  ex- 
penses which  they  reasonably  incurred  in  the  execution  of  the 
trust,  and  it  is  immaterial  that  there  are  no  provisions  for  such 
expenses  in  the  instrument  of  trust.  If  a  person  undertakes  an 
office  for  another  in  relation  to  property^  he  has  a  natural  right  to 
be  reimbursed  all  the  money  necessarily  expended  in  the  perform- 
ance of  the  duty.  Perry,  910."  It  is  said  that  no  decree  can  be 
made  charging  the  burden  of  those  debts  nponineome  or  the  corpue 
of  the  property,  because  of  the  statute  of  frauds  and  the  statute  of 
conveyancing ;  and  because  it  is  an  attempt  to  seize  property 
^^  without  due  process  of  law."  If  a  man  buys  a  farm  in  whole 
or  in  part  with  his  neighbor's  money,  and  takes  a  deed  of  it  to 
himself  without  conveyance  or  a  scrap  of  writing,  a  Court  of 
Equity,  to  use  Mr.  Oolby's  terse  expression,  ^^  will  tear  the  seals 
off  the  deed,"  and  charge  the  farm  and  conscience  of  him  who 
holds  the  title,  with  a  trust,  and  compel  him  to  return  the  money 
or  the  title.  If  a  purchaser  of  land  omits  to  pay  the  purchase 
money,  a  Court  of  Equity  will  charge  the  property  with  a  lien  for 
the  unpaid  purchase  money ;  and  by  foreclosure  compel  the  pay- 
ment of  the  purchase  money  or  to  extinguish  the  title  to  the  prop- 
erty. Mdnlt/  V.  Slason,  21  Vt.  271.  lb.  28  Vt.  846.  This  is 
now  regulated  by  statute.  The  same  is  true  of  an  equitable  mort- 
gage by  a  deposit  of  the  title  deeds,  well  known  in  England. 

It  therefore  being  assumed,  as  we  think  it  must  be,  that  ex- 
penses of  administration  must  take  precedence  of,  and  postpone 
the  application  of  income  to  the  rent-claim  of  the  Vermont  & 
Canada  Railroad,  and  all  the  claims  arising  from  the  contract  re- 
lation of  the  parties,  it  follows  that  such  precedence  must,  of 
course,  postpone  the  application  of  income  to  rent  until  such  debts 
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are/ti%  paid.  If  such  ^^  trust  debts"  are  more  than  the  value  of 
this  leasehold  estate,  then  the  application  of  income  to  rent  must, 
be  postponed  ivide finitely^  which  in  fact  extinguishes  the  title  of 
such  leasehold  estate.  If  such  leasehold  property  were  in  land^  a 
creditor  under  our  statute  would  appraise  the  value  of  such  lease- 
hold, and  if  the  debt  were  less  than  the  entire  value,  then  the  offi- 
cer would  set  oflf  a  section  of  such  leasehold  property,  i.  e.  the 
title  to  it  for  a  term  of  years,  or  for  so  long  a  time  as  that  the 
rents  will  pay  the  creditor's  debt.  If  the  debt' was  more  than  the 
appraised  value  of  the  leasehold  estate,  then  the  whole  estate  is 
set  off,  and  the  creditor  invested  with  the  title.  If  the  creditor 
may  rightfully  absorb  the  income  of  the  roads  indefinitely,  to  the 
exclusion  of  the  Canada,  then  the  estate  of  the  Canada  corres- 
pondingly ceases  to  be  of  value,  and  all  benefit  of  it  or  in  it  is 
transferred  to  the  creditor ;  and  is  there  any  technical  dogma  in  a 
Court  of  Equity  that  would  require  a  perpetual  trust  administra- 
tion of  railroads,  in  order  to  work  out  the  same  result  that  other- 
wise might  be  speedily  done  by  making  the  equitable  charge  ^'  re- 
deemable," and  foreclosure?  It  is  the  special  province  of  a 
Court  of  Equity  to  cut  through  the  meshes  of  form  and  reach  results 
by  a  summary  method,  and  in  a  direct  line.  The  property  with 
which  we  have  to  deal  consists  of  two  railroads  bound  together  in 
a  perpetual  covenant,  securing  to  the  Canada  a  rent  charge  for 
all  time.  This  perpetual  right  to  rent,  as  a  property  available  to 
satisfy  a  debt,  is  its  entire  estate.  And  when  it  is  said  this  equitable 
lien  cannot  be  made  to  rest  on  the  corpus  of  the  Canada,  it  can 
mean  only  that  a  court  cannot  make  it  a  charge  or  lien  upon  the 
rent  charge  of  the  Canada,  its  right  to  receive  rent,  which  is  for 
all  practically  available  purposes,  the  corpus  of  its  estate.  This 
saying  that  the  right  exists  in  the  creditor  to  be  reimbursed,  ^*  and 
that  expenses  properly  incurred  are  to  be  paid  before  the  benefi- 
ciaries of  the  trust  are  entitled  to  partake  of  the  earnings,"  but 
the  court  are  without  power  to  enforce  it,  is  simply  denying  all 
remedy  for  a  conceded  right.  It  is  fundamental  that  where  a 
right  exists  the  law  is  adequate  to  protect  it ;  where  a  duty  rests 
upon  one  the  law  is  adequate  to  enforce  it.  It  is  said  in  behalf 
of  the  Canada,  if  this  is  made  a  charge  upon  the  corpus,  and  it  is 
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compelled  to  redeem  or  forfeit  its  estate,  ^^  it  sweeps  away  our  en- 
tire property."  Is  this  not  exactly  so,  in  substance  and  in  fact, 
if  these  trast  debts  are  made  a  charge  on  income  superior  to  the 
lease  right  of  the  Canada  ?  In  the  one  case  the  property  is  sub- 
iected  to  a  redeemable  charge  and  lost  by  the  refusal  to  redeem. 
In  the  other  case  the  whole  property  is  transferred  to  the  creditor 
by  the  like  refusal  to  pay  the  debt,  but  by  creating  a  perpetual 
trust  to  receive  the  income  of  the  property,  the  same  result  is 
reached  by  somewhat  different  methods.  The  Vermont  Central 
omitted  to  pay  rent  to  the  Vermont  and  Canada  Company.  The 
Canada  Company  brought  this  bill  to  enforce  their  lien  upon 
both  roads  as  security  for  their  rent  under  the  contract  of  1850, 
and  asked  for  the  appointment  of  receivers  and  managers.  Re- 
ceivers and  managers  were  appointed  upon  tkeir  application,  and 
both  roads  were  seized  and  taken  possession  of  by  the  court.  It 
is  difficult  to  see  how  either  company  can  get  their  roads  out  of 
the  possession  of  the  court  without  paying  the  receivers'  debt ;  and 
if  they  will  not  pay  it,  the  court  may  enforce  the  lien  which  the 
law  gives  for  such  a  debt  upon  the  property  thus  in  its  possession, 
by  the  ordinary  remedies  known  to  the  law.  Nor  do  we  think  it 
strange  that  such  property  voluntarily  ^'pooled"  and  put  to 
hazard,  in  an  enterprise  requiring  great  outlay  and  the  creation 
of  immense  debts,  should  be  overwhelmed  in  bankruptcy,  and 
finally  lost.     Such  is  a  common  fate. 

There  seems  no  reason  to  doubt  that  the  managers  and  parties 
in  interest  acted  in  good  faith,  and  felt  the  necessity  of  some  ar- 
rangement to  increase  the  income  of  the  roads  in  1864  and  sub- 
sequent years.  The  rent  of  the  Canada  road  had  become  largely 
increased  by  the  issue  of  new  stock,  made  necessary  by  the  re- 
quirements of  its  charter.  The  income  was  inadequate  to  meet 
current  and  accruing  burdens  on  the  property,  and  a  large  outlay 
for  new  equipment  and  the  leasinc;  of  other  roads  to  avoid  ruin- 
ous competition,  and  borrowing  large  sums  of  money  on  the  se- 
curity of  the  trust  property,  with  large  interest,  seemed  the  only 
way  to  reach  adequate  income. 

It  is  claimed,  that  after  the  compromise  decree  of  1864  there 
were  no  receivers  or  managers  that  were  in  any  sense  officers  or 
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instraments  of  the  court,  and  that  in  fact  there  was  no  jadicial 
control  or  possession  of  the  property ;  and  that  this  was  so  de- 
cided in  the  opinion  reported  in  the  50th  Yt. 

We  think  that  opinion  has  been  misconstrued  and  in  some  meas- 
ure perverted.  The  case  was  a  petition  in  the  old  cause  for  an 
order  for  peremptory  sale  of  the  railroads  and  equipments,  and  all 
the  property  that  had  grown  up  in  the  twenty  years  administra- 
tion of  the  trust,  and  the  expenditure  of  vast  sums  of  money. 

The  proof  of  eansenty  under  which  the  debts  were  created 
against  the  mortgage  bondholders,  was  canBtructive  and  by  repre- 
Mentatian.  They  had  no  corporate  or  organic  unity,  and  would, 
in  all  probability,  be  crushed  out  in  the  forced  sale  of  such  vast 
property. 

The  petition  was  addressed  to  the  judicial  discretion  of  the 
court,  and  was  not  like  an  original  bill,  wherein,  by  its  flexible 
nature,  the  court  could  deny  the  specific  relief  sought,  but  grant 
other  and  different  reliefs,  graduated  to  and  modified  by  the  facts 
shown  in  the  proof.  But  in  that  case,  a  petition  for  the  sale  of 
the  property,  the  relief  asked  must  be  granted  or  refu$ed. 

It  appeared  in  evidence,  that  since  the  compromise  decree  of 
1864,  great  debts  had  been  created  in  the  administration  of  the 
property,  at  the  instance  and  by  the  request  and  agreement  of  the 
parties  in  interest. 

This  was  done  to  increase  the  income  from  the  working  of  the 
roads,  but  had  turned  out  an  improvident  expenditure  and  unex- 
pected burden  to  the  parties  in  interest.  It  was  not  a  calamity ' 
that  came  upon  the  property  by  casualty,  or  from  the  inherent 
quality  or  character  of  the  property  itself,  or  from  a  strict  court  ad- 
ministration of  it ;  but  it  arose  wholly  from  the  improvidence  or 
indiscretion  of  the  parties  in  interest. 

The  court  thought  the  property  ought  not  to  be  '^  wiped  out " 
upon  the  instant ;  and  that  the  parties  in  interest  should  have  op- 
portunity to  marshal  the  property,  and  save  a  remnant,  if  possi- 
ble. And  the  court,  in  the  exercise  of  its  judicial  discretion,  ad- 
judged that  it  would  not  order  a  sale  of  the  property. 

Among  the  cogent  and  controlling  reasons  that  moved  the  court 
to  this  determination,  was  the  fact  that  an  enormous  debt  had  ac- 


604  FRANKLIN  COUNTY, 

Langdon  t7.  R.  R.  Oo. 

crued  in  the  administration  of  the  property  by  coart. receivers  and 
managers,  solicited  and  agreed  to  in  all  its  details  by  the  owners 
of  the  property,  in  form  at  least,  under  the  order  and  sanction  of 
the  court ;  that  the  mortgage  bondholders  were  without  capacity 
for  organized  action,  yet  were  bound  to  such  consent  and  agree- 
ment by  imperfect  representation,  acquiescence  and  partaking  of 
the  fruits  of  such  administration  ;  yet  in  a  sale  of  the  property, 
posdibly  for  less  than  half  its  value,  such  bondholders  would  be 
barred,  by  their  very  condition,  from  fair  and  equal  competition 
in  the  purchase  of  the  property. 

This  condition  of  things  was  a  cogent,  if  not  conclusive  reason, 
why  the  burden  upon  the  property  should  be  made  ^^  redeemable," 
and  that  the  court  should  not,  in  its  discretion,  resort  to  the  harsh, 
and  in  this  jurisdiction,  unusual  method  of  sale. 

These  reasons  why  the  court  refused  to  order  a  sale,  were 
amplified  and  expressed  in  various  forms,  and  in  vigorous  lan- 
guage, by  the  learned  judge  who  gave  the  opinion. 

The  form  of  expression,  the  order  and  method  of  illustration  in 
reasoning  upon  a  legal  proposition,  must  necessarily  be  that  oi  the 
judge  who  draws  up  the  opinion.  As  applied  to  the  case  in  hand, 
it  was  an  able  and  thorough  exposition  of  the  reasons  why  the 
court  declined  to  order  a  sale.  But  the  court  did  not  negate  a  judi- 
cial possession  and  custody  of  the  property,  after  the  decree  of  1861, 
but  did  expressly  reserve  that  question  in  the  published  opinion. 
The  court  say  :  ^^  At  this  time,  and  for  purposes  at  present  to  be 
served,  we  do  not  deem  it  necessary,  nor  perhaps  proper,  to  be 
more  specific  in  assigning  character  and  legal  quality  to  the  per- 
sons having  the  office  of  management  since  the  compromise  de- 
cree, than  to  call  them  managing  agents^  leaving  for  future  de- 
termination the  legal  quality  of  the  officers  and  the  legal  efiiects 
of  their  acts." 

Whether  the  managers  were  managing  agents  of  the  parties  in 
interest,  or  of  the  court,  in  the  administration  of  the  property  and 
incurring  of  these  liabilities,  this  court  have  held  that  as  they 
acted  in  that  character,  and  having  been  treated  by  the  primary 
parties  and  the  court  as  court  managers,  in  faith  of  which  debts 
were  incurred  and  their  bonds  as  such  negotiated  and  sold,  upon 
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principles  of  well-settled  law  and  moral  justice,  the  actors  in  sach 
transactions  cannot  now  be  permitted  to  draw  in  question  the 
character  in  which  they  acted,  or  claim  that  their  negotiation  and 
agreements  were  not  in  fact  what  they  seemed  to  be ;  and  this 
would  be  so  if  they  acted  in  the  most  perfect  good  faith,  and  sup- 
posed the  managers  were  the  officers  of  the  court,  until  they  in- 
ferred otherwise  from  the  published  opinion  in  50  Vt.,  even  if 
such  inference  were  the  correct  one.  Lovki  v.  Kennitton^  50 
Vt.  116.  It  may  not  be  important  in  this  cause  whether  this  was 
a  court  management^  or  whether  the  parties  acting  and  in  interest 
have  so  conducted  that  they  cannot  now  be  permitted  to  draw  that 
fact  in  question.  Yet  in  regard  to  outside  transactions,  not  le- 
gitimately connected  with  the  property  and  its  administration, 
committed  to  the  managers  by  the  decree  of  1861,  the  enquiry 
may  be  important 

The  business  in  this  case  was  necessarily  administrative ;  the 
operating  of  railroads  is  a  thing,  in  its  nature,  continuous  and 
without  limitation ;  requiring  in  the  operation  large  expenditures 
from  day  to  day.  The  duties^  also,  of  such  managers,  as  common 
carriers^  are  largely  to  the  public  as  well  as  to  the  parties  in  in- 
terest as  owners. 

It  is  not  in  its  character*and  incidents  like  a  receivership  in  an 
insolvent  partnership,  or  other  like  business,  where  the  only  duty 
of  the  receiver  is  to  marshal  the  assets,  pay  a  dividend  to  the 
creditors,  and  close  out  the  business. 

The  latter  are  more  properly  denominated  receivers  ;  the  former, 
managers^  and  a  wider  discretion  must  be  allowed  them,  because 
at  every  moment  in  the  administration  of  such  a  trust  there  is  a 
demand  for  the  exercise  of  judgment^  in  occurring  incidents  of 
vital  interest  to  the  property  and  to  the  public,  that  cannot  be 
postponed  nor  evaded. 

The  exactions,  which  the  law  makes  in  such  cases  upon  court 
managers,  are  modified  by  reason  and  justice,  as  applied  to  the 
nature  and  character  of  the  trust.     Davis  v.  Qrag^  16  Wall.  208. 

There  are  certain  outlying  facts  connected  with  the  compro- 
mise decree  that  should  be  noted.  In  the  progress  of  time  it  had 
become  fixed  that  the  Canada  road  must  be  constructed  to  High* 
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gate  and  Burlington,  in  accordance  with  the  requirements  of  its 
charter ;  and  this  necessitj/  threatened  its  chartered  existence.  This 
required  the  raising  and  expenditure  of  a  large  sum  of  money. 
This  was  not  a  necessity  brought  upon  the  property  in  the  course 
of  administration,  but  was  an  incident  inherent  in  the  charter. 
Neither  the  court  nor  the  parties  in  interest  had  the  money,  yet 
provision  must  be  made  for  building  the  roads. 

It  was  suggested,  as  the  duty  was  upon  the  Canada^  that  addi- 
tional stock  in  that  corporation  should  be  issued  to  raise  a  fund  to 
complete  its  road.  This  involved  a  large  increase  of  the  rent  of 
the  Canada^  and  a  corresponding  postponement  of  the  mortgage 
securities.  The  parties  came  into  consultation.  An  act  of  the 
legislature  was  procured,  authorizing  the  further  issue  of  stock, 
and  authorizing  the  Court  of  Chancery,  in  which  the  cause  was 
pending,  to  issue  and  distribute  such  stock  ^'  as  it  should  adjudge 
waijust  and  equitabh,^^ 

The  parties  in  interest  presented  a  scheme  to  raise  the  neces- 
sary funds,  allowing  some  benefits  to  the  mortgage  bondholders  in 
compensation  for  the  increase  in  rents,  which  was  the  first  bur- 
den upon  the  property  ;  and  all  parties  and  interests  having  fiill 
notice,  the  court  found  from  the  evidence  that  ^'  it  being  made  to 
appear  to  the  court  here  that  the  matters  stated  in  the  said  peti- 
tion are  true,  and  that  the  carrying  the  adjustment  set  forth  in 
said  petition  into  effect  will  be  just  and  equitable  to  all  parties 
interested  in  said  roads  and  property,  therefore,  ordered,  adjudged 
and  decreed,"  etc.  The  new  roads  to  be  built  were  simply  ac- 
cretions to  the  corporate  property  and  franchise  of  the  Canada 
road. 

The  adjustment  of  controversies  that  had  sprung  up  was  for 
the  interest  of  the  property  and  in  the  line. of  duty. 

The  court  ordered  that  the  ^'  cause  in  which  the  petition  was 
filed  should  be  continued  on  the  docket,  and  any  party  in  said 
cause  should  be  at  liberty  to  apply  to  this  court,  from  time  to 
time,  for  further  orders  in  the  premises." 

It  is  not  easy  to  see  anything  in  that  decree,  under  the  act  of 
the  legislature,  that  was  esUra  Judicial ;  or  that  a  court  might  not 
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do  in  the  exercise  of  its  judicial  prerogative  in  the  case  in  which 
the  managers  were  appointed. 

No  provisions  were  made  for  the  future  adminiiiratian  of  the 
property  in  any  way  different  from  preceding  methods ;  but  the 
managers  were  left  in  the  custody  and  control  of  the  same  prop- 
erty, with  its  accretions,  originally  committed  to  them  under  the 
order  of  the  court,  and  under  the  same  duties  and  requirements. 

It  is  called  a  ^^  compromise  decree"  ;  and  it  is  argued  that  it 
has  no  more  binding  force  than  a  mere  contract  of  the  parties. 
But  it  should  be  noticed  that  the  managers  had  been  in  custody 
of  the  property,  by  a  decree  of  the  court  in  an  adversary  proceed- 
ing, for  many  years ;  and  this  was  a  mere  act  of  procedure  in  the 
administration  of  the  property.  Does  the  mere  fact  that  the 
parties  in  interest  cousent  and  agree  that  a  method  of  procedure 
in  the  administration  of  property  by  receivers  or  managers,  is 
beneficial  to  the  property,  render  a  decree  of  the  court  in  the 
premises  a  simple  contract  of  the  parties,  and  without  Judicial 
quality  ? 

If  parties  are  properly  im]pleaded,  and  consent  to  a  decree  or 
judgment,  that  decree  or  judgment  is  as  conclusive  upon  the  par- 
ties as  if  the  litigants  had  wrangled  over  it  for  a  life  time. 

When  parties  make  a  contracty  and  come  into  court  and  ask  to 
have  it  put  in  the  form  of  a  decree,  for  their  own  private  ends, 
that  is  a  '^  consent"  decree,  and  many  times  done  in  fraud  of 
some  other  person's  rights. 

But  in  this  case  the  court  had  jurisdiction  of  the  cause,  and  in 
making  the  order,  adjudged  on  evidence  in  the  premises ;  and 
such  order,  unless  the  court  were  without  jurisdiction,  is  binding 
on  the  parties  uutil  set  aside. 

The  condition  of  the  property  had  become  changed,  not  by 
administration  of  it,  but  by  an  inherent  quality  in  the  property 
itself;  and  it  became  the  duty  of  the  court  to  compose  differences 
incident  to  the  change,  and  administer  the  trust,  in  the  modified 
form  that  had  come  upon  it,  in  the  spirit  of  the  original  decree. 
And  the  decree  seems  to  have  been  founded  on  evidence  outside 
the  agreement  of  the  parties,  and  in  accord  with  the  act  of  the 
legislature,  and  apparently  is  a  decree  of  the  court,  and  binding 
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as  other  jndicial  decrees.  The  claim  that  other  property,  alien 
to  the  trust,  had  become  incorporated  into  the  decree  of  1864, 
and  therefore  without  supplemental  pleading  of  the  parties,  the 
decree  was  without  judicial  quality,  is  not  supported,  because 
the  construction  of  the  road  to  its  chartered  limits  introduces  no 
new  or  alien  property  into  the  trust,  any  more  than  the  construc- 
tion of  a  new  and  costly  bridge  in  the  line  of  the  road.  The 
same  property  originally  committed  to  the  managers  remained  in 
the  hands  of  its  managers,  enhanced  in  value,  and  changed  some- 
what in  its  incidents ;  and  under  the  act  of  the  legislature  the 
court  had  proper  jurisdiction  to  make  decree  in  the  premises.  If 
it  be  conceded  that  any  order  of  the  court  is  without  judicial 
authority  in  part,  or  in  the  whole,  and  is  coram  nan  judice  and 
void,  the  order  is  invalid,  but  the  jurisdiction  of  the  court  over 
the  subject-matter  is  in  no  way  affected,  nor  the  judicial  posses- 
sion of  the  property,  and  for  a  stronger  reason,  mere  error  in 
procedure  would  have  no  such  effect.  The  ^^  adjustment  '*  rec- 
ommended by  the  parties  provides  that  it  should  be  without  effect, 
unless  made^sure  by  legislative  act  or  otherwise,  that  the  posses- 
sion and  control  of  the  property  was  kept  in  the  continual  power 
of  the  court.  And  so  the  property  continued  to  be  administered 
under  the  order  of  the  court,  but  essentially  as  parties  in  interest 
from  time  to  time  desired  and  requested,  as  for  the  best  interests 
of  the  property,  under  the  order  of  the  Oourt  of  Chancery,  until 
1873,  when  by  an  adversary  proceeding  the  Central  Vermont 
Railroad  Company  was  made  managers. 

The  claim,  that  by  some  mysterious  alchemy,  the  judicial  hold 
upon  the  property  by  the  court  had  become  loosed,  and  the  prop- 
erty sent  adrift,  out  of  court,  ^^  unhonselled  "  and  without  a  reck- 
oning, for  some  error  of  procedure  or  of  administration,  has  no 
legal  foundation. 

It  would  be  a  caricature  upon  jurisprudence  to  hold  that  prop- 
erty, lawfully  in  the  possession  of  the  court  by  its  receivers,  had, 
without  the  knowledge  of  the  court  or  the  parties  in  interest,  so 
drifted  out  of  the  jurisdiction  of  the  court,  that  now  right%  of 
property  in  the  subject  of  such  receivership  can  only  be  settled  by 
wreckers  in  the  scramble  for  $alvage. 
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The  court  having  brought  the  property  into  court  for  judicial 
administration,  it  holds  that  control  until  by  some  lawful  order 
snch  possession  comes  to  an  end.  It  is  said,  that  by  the  adjust- 
ment in  the  compromise  decree,  the  rents  in  arrears  of  the  Oanada 
had  become  paid,  so  that  the  necessity  or  propriety  of  a  court 
management  had  ceased.  Suppose  this  court  should  think  so ; 
yet  that  court  adjudged  otherwise  ;  and  do  the  orders  of  that 
court  thereafter,  for  that  reason,  become  a  nullity  ?  No  warrant 
of  law  can  be  found  for  such  assumption. 

But  it  is  not  quite  exact  to  say,  that  in  the  compromise  decree, 
all  arrears  of  rent  had  been  paid.  There  remained  unpaid  the 
sum  of  $97,000,  which  the  managers  were  '^  ordered  to  pay,  with 
interest,  within  three  years,  in  money.''    p.  282. 

Although  the  Canada  railroad  gave  certificates  of  indebtedness 
for  that  sum  to  the  stock  owners  of  the  Oanada^  they  were  mere 
evidence  fit  the  debts.  And  in  the  decree  of  May  Ist,  1867,  the 
managers  represented  that  the  debt  had  matured  and  remained 
unpaid,  with  accrued  interest,  and  it  was  provided  for  in  that  de- 
cree by  the  further  issue  of  stock.  In  the  meantime  a  large  debt 
of  the  manageri  had  been  incurred  in  the  first  equipment  loan, 
amthorized  by  the  court  and  consented  to  by  the  parties.  There 
was  then  a  continued  judicial  possession  and  right  of  the  control  of 
property  in  the  court,  from  the  time  it  was  put  into  the  possession 
of  the  court  by  the  decree  of  1861,  until  it  was  put  into  the  pos- 
session of  the  Central  Vermont  B.  B.  Co.,  by  the  decree  of  the 
court  in  1878.  And  no  error  of  proeedurey  and  no  excess  of 
jurisdiction  in  the  orders  in  administration  of  the  property,  even 
if  such  orders  would  have  been  invalid  except  for  the  consent  of 
the  parties  in  interest,  can  oust  or  restrict  the  court  in  the  exer- 
cise of  its  legitimate  powers. 

The  Central  Vermont  R.  B.  Company  was  enabled  and  author- 
ized by  its  charter  to  become  receiver  and  manager  of  this  prop- 
erty under  the  order  of  the  court  in  the  cause  then  pending ;  and 
the  court,  with  full  notice  and  hearing  of  the  parties  in  interest, 
appointed  it  to  that  duty.  It  is  said  the  court  had>  no  such  power ; 
that  it  could  make  no  such  decree  except  by  consent ;  and  as  the 
Canada  dissented,  this  anomalous  thing  had  at  length  come  to  an 
89 
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end,  and  the  court  had  no  power  over  it  except  as  a  mere  irrespon- 
sible agency  of  the  parties ;  that  by  enlarging  the  scope  of  the 
administration,  at  the  instance  of  the  parties,  and  by  including  in 
its  decree  some  matters  that  were  not  ^^  cognate,"  all  jurisdiction 
over  the  prot)erty,  and  all  legal  possession  and  control  of  it  had, 
unknown  to  the  court  or  the  parties,  oozed  away.  But  as  we 
have  shown,  the  court  still  had  the  legal  control  and  custody  of 
the  property,  and  had  legal  power,  for  sufficient  reasons,  to  ap- 
point other  managers  of  it,  and  if  there  was  error  in  the  exercise 
of  its  discretion,  the  appointment  was  valid  until  set  aside. 

It  is  claimed  the  court  could  not  appoint  managers,  on  petUiofij 
in  the  pending  cause,  but  only  on  the  filing  of  an  original  bill. 
It  was  decided  by  this  court,  in  the  50th  Yt.,  that  a  petition  to 
order  a  sale  of  the  property,  under  the  acts  of  legislature  and 
under  the  provisions  of  the  original  decree,  was  a  legal  method 
of  proceeding  for  such  purpose ;  and  it  would  seem  to  follow  that 
,  this  proceeding  by  petition  was  a  legal  method  of  proceeding,  if 
such  decree  may  be  otherwise  properly  made.  It  is  claimed  that 
managers  could  not  be  appointed  in  vaeatiotiy  but  only  at  a  regu- 
lar term  of  court ;  but  such  a  decree  is  interlocutory  ;  and  under 
our  statute  the  Court  of  Chancery  is  always  open  to  make  aay 
decree,  save  only  a  final  decree,  and  such  has  been  the  practice 
in  other  jurisdictions.  High  on  B.  p.  247-530  ;  (}en.  Sts.  248,  s. 
14.  The  court,  then,  had  the  judicial  possession,  control  and 
jurisdiction  over  the  property,  since  the  decree  of  1861  until  the 
present  time. 

It  is  well  settled  that  a  Court  of  Equity  may,  by  a  final  decree, 
subject  property  mortgaged,  or  the  subject  of  a  lien,  to  sale  or 
foreclosure  to  respond  to  an  ascertained  debt,  and  retain  the  bill 
for  the  enforcement  of  further  liens  which  may  thereafter  be 
proved  and  established.  Ward  v.  Toddj  103  U.  S.  327  ;  Sage  t. 
Central  B.  E.  Co.,  99  U.  S.  834  ;  Story's  Eq.  PL  104-6.  And 
the  court  will  often  grant  such  relief,  by  final  decree,  to  an  inno- 
cent creditor  of  the  trust,  without  waiting  to  settle  the  accounts 
of  the  trustee  or  manager.  Railroad  Co,  v.  SatUterj  2  Wall,  510 ; 
Cheever  ^  Hart,  Trustees  v.  E.  ^  B.  IL  i2.,  Stbblb,  J. 

It  was  mutually  arranged  in  the  cause  that  a  committee  of  the 
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bondholders  should  audit  the  accounts  of  the  managers,  and  if 
the  Canada  objected  to  the  allowance,  all  questions  should  be 
settled  in  the  usual  course,  by  the  court.  The  Canada  has  here- 
tofore refused  to  be  a  party  to  the  accounting,  and  so  the  accounts 
remain  unsettled. 

But  we  think  that  all  that  have  been  in  the  management  of  this 
trust  should  have  their  accounts  settled,  and  all  equitable  offsets 
ascertained,  before  a  final  decree  should  be  made,  so  that  when  a 
decree  is  made  it  will  be  ^^  the  beginning  of  the  end." 

It  is  apparent  that  the  Central  Vermont  R.  R.  Co.,  and  the 
parties  connected  with  the  management  of  the  trust,  are  the  acting 
parties  in  prosecuting  this  cause,  and  it  is  their  fault,  and  that  of 
the  primary  parties,  that  the  accounts  have  not  been  settled.  The 
Central  Vermont  Railroad  Company  should,  therefore,  have  been 
retained  as  party  in  the  cause,  and  its  accounts  settled.  Its  rights 
and  liabilities  in  regard  to  the  diversion  of  the  income  from  the 
car  service  from  the  sinking  fund,  as  well  as  the  absorption  of  the 
income  of  the  property  by  methods  that  are  in  dispute,  will  come 
up  for  adjudication,  on  the  report  of  the  masters. 

The  amount  and  value  of  the  special  9eeurit%e$  to  the  bondhold- 
ers cannot  be  fully  determined  until  the  accounts  and  liabilities  of 
the  managers  are  ascertained.  And  we  think  the  equipment 
pledged  as  special  security,  should  not  be  withdrawn  from  the 
working  operation  of  the  roads  until  a  filial  decree,  when  provis- 
ion will  be  made  in  regard  to  it.  Such  severance  of  the  equip- 
ment from  the  roads  cannot  but  work  detriment  to  the  property 
and  its  income. 

And  this  court  holds,  as  was  substantially  held  in  the  case  be- 
fore, that  the  bonds  named  in  the  decree  below,  and  all  legitimate 
debts  arising  from  or  incurred  by  the  administration  of  the  prop- 
erty in  the  hands  of  the  managers,  are,  or  may  be  declared  by 
the  court,  a  charge  or  lien,  in  the  nature  of  an  equitable  mortgage 
upon  the  property  which  is  the  subject  of  the  trust,  and  that 
property  embraces  the  railroads  and  accretions,  equipments  and 
all  property  that  has  come  into  the  hands  or  possession  of  the 
managers  since  the  decree  of  1861.  If  the  debt  is  redeemed  by 
the  primary  parties,  they  will  become  the  owners  of  the  whole 
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property ;  if  the  property  shall  not  be  redeemed,  then  the  amoaut 
and  value  of  the  special  securities,  that  should  in  equity  be  ap- 
plied in  satisfaction  of  such  debts,  should  be  ascertained  and 
applied. 

The  interest,  specified  on  the  face  of  the  bonded  debt  at 
eight  per  cent.,  is  sanctioned  by  act  of  the  legislature,  and  in 
that  we  find  no  unlawful  usury.  The  managers  paid  seven  per 
cent,  interest  in  providing  for  the  floating  debt ;  the  report  shows 
that  in  1872  that  debt  amounted  to  over  $2,800,000,  and  some  of 
the  paper  had  gone  to  protest,  and  in  the  stringent  state  of  the 
money  market  it  was  necessary  to  pay  that  interest  to  relieve  and 
protect  the  trust  property.  The  court  had  authority,  under  the 
statute,  to  authorize  such  interest ;  but  no  such  order  has  been 
made.  It  is  well  settled,  that  in  such  case,  a  court  will  sanction 
what  it  would  have  authorized.  Perry,  p.  824,  s.  915.  But  that 
point  is  left  undetermined  until  the  managers'  accounts  are  settled. 

The  floating  debt,  after  all  equitable  ofl^sets  are  made,  including 
the  Grand  Trunk  claim,  like  the  bonded  debt,  constitutes  an 
equitable  mortgage  upon  the  trust  property ;  but  whether  they  have 
precedence,  or  right  superior  to  the  other  creditors  of  the  trust,  is 
not  now  determined.  It  may  be  proper,  however,  to  state  that  it 
now  appears  that  the  floating  debt  accrued  from  the  daily  expenses 
of  operating  the  roads,  a  fact  that  did  not  appear  in  the  case  when 
the  matter  was  discussed  in  1877.  As  the  Central  Vermont  Bail- 
road  Company,  when  made  receiver  and  manager  by  order  of  the 
court,  was  directed  to  pay  the  indebtedness  of  the  former  mana- 
gers, we  think  it  would  succeed  to  their  rights,  and  have  any 
priority  that  would  have  been  accorded  to  the  original  parties 
who  first  incurred  the  liability.  As  to  the  securities  purchased 
by  the  managers,  at  the  request  of  the  security  holders,  at  ninety 
per  cent,  of  the  face  value,  the  facts  stated  in  the  masters'  report 
fully  show  that  the  purchase  was  not  made  for  personal  gain,  but 
rather  in  an  emergency,  to  save  the  property  of  the  trust  from 
destruction ;  yet  it  is  a  rule  of  equity  law,  not  founded  altogether 
on  abstract  justice,  but  as  a  rule  of  pvAlic  policy j  that  the  fidu- 
eiary  shall  not  be  permitted  to  make  profits  in  the  trust,  or  at  the 
expense  of  his  beneficiary.    As  against  the  primary  parties,  if  the 
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property  is  redeemed,  the  managers  will  be  permitted  to  charge 
the  money  only  paid  for  such  bonds  or  securities,  with  the  interest 
at  eight  per  cent.,  as  provided  in  said  bonds.  But  if  said  prop- 
erty is  not  redeemed,  as  said  bonds  were  purchased  at  the  request 
of  the  security  holders,  and  for  their  benefit,  the  managers  hold- 
ing such  bonds  should  share  in  the  assets  fro  rata  with  the  other 
holders  of  like  securities.  As  to  the  bonds  for  one  thousand  dol- 
lars, expended  to  keep  up  a  reading  room  for  the  benefit  of  the 
employes  of  the  railroad,  it  is  a  proper  charity  at  the  hands  of 
the  owners  of  property,  but  not  a  legal  accounting  for  truttfundn 
in  the  hands  of  a  trustee. 

To  summarize  what  has  been  decided :  We  hold  that  the  pos- 
session of  the  pro'perty,  put  into  custody  of  receivers  and  mana- 
gers in  1861,  in  the  cause  of  the  Vermont  and  Canada  Railroad 
Company  v.  The  Vermont  Central  Railroad  Company^  has  been 
in  the  court  in  the  hands  of  managers  appointed  by  and  holding 
for  the  court,  as  its  officers,  continuously  from  that  time  to  the 
present ;  that  said  cause,  during  that  period,  has  been  and  still  is 
pending ;  that  the  control  and  management  of  said  property,  in 
its  legal  character,  has  been  judicial ;  that  the  management  for 
several  years  having  been,  by  the  consent  and  agreement  of  the 
owners  of  the  property,  under  the  sanction  of  the  court,  any  error 
of  procedure  does  not  destroy  or  impair  the  jurisdiction  of  the 
court  or  its  judicial  hold  of  the  property,  once  legally  obtained, 
or  the  judicial  character  of  its  orders ;  that  the  court  had  the 
judicial  power,  on  petition  in  the  pending  cause,  to  appoint  the 
Central  Vermont  Railroad  Company  receivers  and  managers  of 
said  property  : 

That  the  debts  legitimately  incurred  by  the  managers,  which 
shall  remain  after  applying  all  equitable  offsets,  constitute  a  lien, 
and  a  court  of  equity  will  make  it  a  charge,  in  the  nature  of  an 
equitable  mortgage  upon  the  whole  property  which  is  the  subject 
of  the  trust,  which  may  be  enforced  by  strict  foreclosure,  and  that 
no  amendment  of  the  bill  is  required  to  admit  of  this  relief;  that 
such  mortgage  embraces  the  franchise  to  run  the  roads ;  see  JEU 
dridge  v.  Smith,  84  Vt.  484 ;  Bank  of  Mddlebury  v.  HdgeHon,  80 
Yt.  182  ;  2  Bedfield  on  B.  519,  note ;  and  that  as  an  incident  of  the 
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foreclosure,  the  court  may  direct  a  release  by  defendauts  of  their 
interest  in  said  property  to  a  trustee,  to  hold  for  the  benefit  of  the 
trust  creditors.  Seton's  Eq.  Forms,  p.  211 ;  Decree  of  Lord 
Eldon,  Slade  v.  Rigg^  8  Hare,  p.  85 :  That  all  sums,  that  are  or 
should  be  in  the  hands  of  the  managers,  arising  from  the  trust  or 
growing  out  of  the  operating  of  said  property,  should  first  be 
ascertained  and  applied  in  reduction  or  extinguishment  of  such 
trust  debt,  before  any  final  decree  against  the  property  shall  be 
made.  In  settling  the  accounts  of  the  managers,  the  court  will 
be  governed  by  the  legal  rules  applicable  to  managers  in  a  court 
of  equity  of  an  administrative  trust,  as  modified  by  the  agree- 
ments or  consent,  actual  or  constructive,  of  the  parties  in  interest. 

Non-concurrence  by 

Taft,  J.  Without  entering  at  length  into  a  discussion  of  the 
various  legal  questions  involved  in  this  case,  I  desire  to  enter  my 
dissent  from  the  opinion  of  the  court  upon  oiie  of  the  most  impor- 
tant points. 

I  cannot  concur  with  my  brethren  in  holding  that  the  indebted- 
ness of  the  managers  pf  the  property  in  question  constitutes  a  lien, 
or  can  be  made  a  charge,  upon  the  Vermont  &  Canada  Railroad. 
It  is  said  that  this  question  is  ren  adjudieata.  I  do  not  so  regard 
it,  notwithstanding  what  is  said  in  the  opinion  in  this  case  re- 
ported in  53  Vt.  283.     I  consider  it  an  open  question. 

I  do  not  deem  it  material  upon  this  hearing  to  pass  upon  the 
question  of  the  particular  character  in  which  the  managers  have 
been  acting.  They  were  either  strict  receivers ;  or  were  man- 
aging agents  in  control  of  the  property  by  the  consent  of  the  own- 
ers. Acting  in  either  capacity,  the  ordinary  rule  applicable  in 
case  of  receivers  would  apply.  The  managers  would  1)0  entitled, 
out  of  ^^  the  funds,"  to  their  costs,  charges,  and  expenses  prop- 
erly incurred  in  the  discharge  of  their  ordinary  duties,  and  in  ex- 
traordinary services  which  have  been  sanctioned  by  the  court. 
I  am^  aware  that  in  some  instances  repayment  to  the  managers  of 
property  held  hj\  receivers  of  advances  made  by  them,  has 
been  ordered  out  of  the  corpus  of  the  estate — Kerr  on  Receivers, 
2d  Am.  Ed.  239  ;  and  this  latter  rule  I  think  is  properly  applied 
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in  this  oas«  as  against  the  Vermont  Central  Railroad  and  its 
mortgagees.  All  that,  I  think,  has  as  yet  been  decided  bj  this 
court,  using  the  words  of  Bbdfield,  J.,  is  ''  that  a  court  of  equity 
would  charge  the  property  which  was  the  subject  of  the  receiver- 
ship^ created  by  the  court  in  1861  in  behalf  of  the  bona  fide  hold- 
ers of  such  bonds,  (those  issued  by  the  managers,)  with  an  equita- 
ble lien,  and  cause  it  to  respond  in  payment  of  such  debts."  It 
is  in  determining  what  the  ^'  funds,"  or  the  ^'  property  which  was 
the  subject  of  the  receivership  "  was,  that  I  think  the  court  have 
erred. 

The  receivership  was  originally  ordered  by  reason  of  the  de- 
fault of  the  Vermont  Central  Railroad  Company.  That  corporation 
is  what  I  regard  as  the  primary  party,  and  it  is  the  property  of  that 
corporation  that,  I  insist,  is  the  ^^  subject  of  the  receivership." 
What  was  that  property  ?  There  is  no  contention  upon  that  point. 
It  was  the  road-bed  and  rolling  stock  of  the  Vermont  Central 
Railroad  Company,  and  the  rights  of  the  latter  company  to  the 
possession  and  use  of  the  Vermont  &  Canada  Railroad  under  the 
leases  of  1849  and  1850 ;  in  consideration  of  which  possession 
and  use  certain  rent  was  to  be  paid  by  the  Vermont  Central  Rail- 
road Company  to  the  Vermont  &  Canada  Railroad  Company. 
The  two  roads  were  as  distinct  after  the  leases  as  before ;  their 
organizations  were  separate  and  there  was  nothing  in  common 
between  the  two.  Each  company  owned  its  own  road-bed  ;  and  one 
had  by  contract  a  right  to  use  the  road-bed  of  the  other,  and  was 
under  obligation  to  pay  rent  for  such  use.  The  estate  of  the  Ver- 
mont Central  Railroad  Company  in  the  road-bed  of  the  othor  com- 
pany, was  that  of  a  lessee,  a  leasehold^  estate ;  and  the  receivers 
took  the  property  with  the  same  rights,  and  subjedt  to  the  same 
obligations,  as  it  had  theretofore  been  held  by  the  lessee.  Where 
a  receiver  is  appointed,  of  a  leasehold  estate,  the  performance  of 
all  the  obligations  imposed  by  the  possession  of  the  land  devolves 
upon  him ;  and  he  is  bound,  in  the  first  place,  out  of  the  sub- 
rents,  or  receipts,  to  discharge  the  head-rent,  where  the  right  of 
the  landlord  is  undisputed,  without  an  order  for  that  purpose. 
In  the  case  at  bar  the  rent  due  the  lessor  was  paid  and  discharged, 
until  the  year  1872.    Until  that  time,  as  its  rent  had  been  duly 
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paid,  the  Vermont  &  Canada  Railroad  Company  had  no  cause  for 
complaint.  Since  that  time  it  has  been  earnestly  protesting 
against  the  possession  of  the  present  managers.  Upon  what  prin- 
ciple then  of  law  or  equity  the  property  of  the  Vermont  &  Canada 
Railroad  Company  can,  in  the  way  proposed,  be  taken  to  pay  the 
expenses  of  the  trust,  I  am  unable  to  determine  ;  and  for  this  rea- 
son I  dissent  from  the  conclusion  at  which  my  brethren  hare  ar- 
rived. That  corporation  is  of  course  liable  for  all  obligations 
which  it  has  lawfully  assumed  ;  and  the  holders  of  such  obligations 
have  in  respect  thereto  a  full  and  adequate  remedy  at  law ;  but 
they  have  no  right  to  a  foreclosure  of  the  property  of  the  com- 
pany in  question,  as  they  have  no  lien  upon  it,  possessing  only 
the  rights  of  an  ordinary  creditor. 

It  may  be  said  that  as  the  receivership  was  originally  created 
upon  the  petition  and  at  the  request  of  the  Vermont  &  Canada 
Railroad  Company,  if  the  property  which  was  the  subject  of  the 
trust,  and  which  I  have  above  referred  to  as  the  Vermont  Central 
Railroad,  its  equipment,  and  its  leasehold  estate  in  the  Ver- 
mont &  Canada  Railroad,  is  not  sufficient  to  pay  the  expenses  and 
debts  of  the  management  that  the  company  is  liable  to  make 
good  any  deficiency.  Admitting  such  liability  on  the  part  of  the 
Vermont  &  Canada  Company,  upon  what  principle  can  it  be 
claimed  that  the  proper  way  of  enforcing  it,  is  by  a  general 
foreclosure  of  the  property  of  the  trust  and  that  of  the  cestui  que 
truet  combined  ?  I  am  aware  of  no  law  or  practice  authorizing  it 
in  this  State  ;  and  in  my  opinion  there  should  be  none. 

While  I  do  not  object  to  the  disposition  of  the  case  as  to  the 
special  pledges  of  the  equipment,  I  think  it  would  have  been  the 
better  way  to  have  ordered  a  foreclosure  as  to  them ;  and,  if  un- 
redeemed, have  applied  the  value  of  the  property  upon  the  claims 
for  which  it  was  specifically  pledged,  and  if  insufficient  to  pay  the 
amount  secured,  have  admitted  the  holders  of  that  debt  as  general 
creditors  of  the  trust,  for  the  amount  unpaid  ;  but  the  course 
ordered  violates  no  legal  or  equitable  principle. 
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Fraud.     RepresentationB  as  to  one^s  Credit. 

Trespass  on  the  case  caDDot  be  sustained  for  fraudulent  representations  as  to  one's 
peconiary  circumstances ;  as  when  the  defendant  obtained  goods  by  repre- 
senting that  he  had  a  contract  to  deliver  wood  on  the  railroad  ;  that  it  was  to 
be  paid  for  soon  ;  that  the  avails  should  be  given  to  the  plaintiff,  when  he  had 
already  promised,  and  afterward  assigned  the  same  to  another  party. 

Heard  on  demurrer  to  the  declaration,  April  Term,  1881, 
BoTGE,  J.,  presiding.     Demurrer  sustained. 

Burt  ^  Hall  and  2>.  Q,  Funnan^  for  the  plaintiffs. 

The  fraud  and  imposition  of  the  defendant  practiced  upon  the 
plaintiffs  to  induce  them  to  sell  and  deliver  goods  on  credit  was 
of  a  nature  that  common  prudence  could  not  guard  against. 
Fisher  v.  Brown,  1  Tyler,  404,  405;  Bigelow  Fraud,  71. 

A  false  aflSrmation  made  by  the  defendant  with  intent  to  de- 
fraud the  plaintiffs,  whereby  the  plaintiffs  suffer  damages,  is  ground 
for  an  action.  Palsey.y.  Freeman,  3  Term  R.  51 ;  Fitzsimmons 
V.  Joslin,  21  Vt.  139,  140  ;  Billiard  Torts,  142,  s.  3  ;  146,  s.  7  ; 
8  Term,  61 ;  25  Vt.  241 ;  27  Vt.  416 ;  21  Vt.  129. 

0.  G.  Atistin,  for  the  defendant. 

The  action  cannot  be  sustained.  1  Stark.  Ev.  470 ;  1  Tyler, 
887  ;  2  Vt.  36 ;  23  Vt.  313 ;  27  Vt.  415. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  Demurrer  to  the  plaintiffs'  declaration.  The 
declaration  is  long  and  circumstantial,  but  in  substance  avers  that 
the  defendant  represented  that  he  was  under  contract  to  the  rail- 
road company,  to  furnish  wood  along  its  line  in  Highgate,  to  be 
paid  for  by  the  first  of  June,  1879.  He  solicited,  and  obtained 
credit  of  the  plaintiffs,  in  November,  1878,  on  the  promise  to  re- 
imburse them  from  the  avails  of  the  wood.     The  plaintiffs  ad- 
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vanced  from  time  to  time,  on  defendant's  orders,  a  large  sum, 
until  after  the  first  of  June,  1879,  the  defendant  aflBrming  all  the 
while  to  the  plaintifTs,  that  the  avails  of  the  wood  would  be  forth- 
coming to  the  plaintifTs ;  when,  in  fact,  the  defendant  had  prom- 
ised the  avails  of  the  wood  to  one  Chamberlain,  his  creditor,  be- 
fore the  contract  with  the  plaintiffs ;  and  after  the  wood  was 
delivered,  on  the  8th  of  June,  he  assigned  in  writing,  such  claim, 
to  said  Chamberlain,  of  which  the  railroad  company  had  notice. 
The  defendant's  duties  and  obligations  rested  altogether  in  prom- 
ise. The  promise  to  get  out  the  wood  for  the  benefit  of  the  plain- 
tiffs, after  he  had  promised  the  same  thing  to  Chamberlain,  shows 
his  moral  obliquity,  but  no  legal  incapacity  to  disappoint  either^  or 
bothy  if  he  chose  to  break  his  promises.  There  is  no  representa- 
tion of  defendant  that  he  had  property  in  possession;  but  that  he 
had  a  contract^  which,  it  performed,  would  be  of  value.  That  be 
had  such  a  contract  was  true,  and  that  he  afterwards  performed 
it ;  but  he  assigned  its  avails  to  another  person,  in  violation  of 
his  promise  to  the  plaintifTs.  He  has  not  done  as  he  agreed ;  it  is 
"  a  common  infirmity."  In  Dger  v.  K/tow,  28  Vt.  318,  this 
court  decided  that  ^^  trespass  on  the  case  cannot  be  sustained  for 
false  and  fraudulent  representations,  made  by  defendant  in  refer- 
ence to  his  own  pecuniary  circumstances  and  responsibility  "  ;  and 
in  Jude  v.  Woodbum,  27  Y t.  415,  this  court  decided  that  no  action 
for  the  fraud  will  lie,  while  the  eoniraet  of  purchase  subsisted  ; 
and  that  the  sale  will  be  treated  as  afiSrmed,  unless  rescinded  the 
first  opportunity  after  notice  of  the  fraud.  In  this  case  some  two 
years  elapsed  after  notice  of  the  fraud  before  this  suit  was 
brought.  The  case  is  controlled  by  the  adjudged  cases  in  this 
State. 
The  judgment  is  afiirmed. 
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THOMAS  CORBETT,  by  his  Guabdian,  v.  JAS.  P.  SULLIVAN 

AND  Others. 

FcUie  ImpriMonment.     Railroad  Police. 

1.  The  defendant  wm  commiesioned  as  railroad  policeman,  July  7, 1877,  and  made 

the  aneet  Nov.  9, 1879.    His  commiBsion  had  never  been  revoked.    Held,  ander 
the  Btatnte,  B.  L.  s.  94A7,  that  it  wag  in  force,  and  that  the  arreet  wae  legal. 

2.  The  defendant  onder  the  f tatute  had  power  to  arrest  the  plaintiff,  withoat  a  war- 

rant, for  injoiing  sheep  in  a  cattle  yard  belonging  to  the  railroad  company. 

3.  Also,  to  make  the  arrest  on  the  Sabbath. 

4.  Felony  in  our  law  is  a  crime  punishable  with  imprisonment  in  the  state  prison. 
6.  Crime,  misdemeanor,  distinguished. 

6.  Charge  of  the  court  sustained. 

7.*  B.  L.  s.  railroad  police;  s.  4191,  wilful  injury  to  cattle,  construed. 

False  imprisonment.  Trial  by  jury,  September  Term,  1881, 
ROTCE,  J.,  presiding.  Plea,  general  issue,  with  notice  of  special 
matters  of  justification.  Verdict  for  the  defendant.  The  plaintiff 
was  arrested  by  the  defendants  on  the  9th  day  of  November,  1879, 
about  nine  o'clock  Sunday  evening,  without  warrant,  for  injuring 
sheep  in  a  cattle  yard  belonging  to  the  railroad  company  at  St. 
Albans.  The  sheep  were  there  waiting  to  be  put  on  the  cars,  to 
be  shipped  to  market.  The  plaintiff,  when  arrested,  was  put  into 
jail,  aud  there  detained  till  about  noon  the  next  day,  when  a  com- 
plaint and  warrant  were  made,  and  served  upon  him. 

The  court  charged : 

That  on  the  evidence  in  the  case,  Sullivan  did  have  authority 
to  act  as  a  railroad  police  officer  ;  that  it  was  lawful  to  arrest  on 
the  Sabbath  clay  in  this  case ;  that  it  was  lawful  to  make  the  ar- 
rest in  this  case  in  the  night-time  ;  that  the  arrest  in  this  case  was 
legal  in  its  character,  as  to  time,  place  and  circumstances,  pro- 
vided, as  a  matter  of  fact,  the  jury  found  that  the  crime  charged 
against  the  plaintiff  had  been  committed  ;  that  it  was  incumbent 
on  the  defjBudant  to  make  out,  by  a  fair  balance  of  testimony,  that 
the  offense  had  been  committed ;  that  the  arrest  was  seasonably 
made ;  that  no  such  time  had  elapsed,  after  complaint  was  made, 
as  to  deprive  him  legally  of  the  right  to  make  the  arrest ;  that 
when  the  Legislature  conferred  the  authority  upon  such  a  police- 
man (being  a  servant  of  the  railroad  company),  to  make  an  ar- 
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rest,  H  was  fairly  intended  that  he  might  have  time  when  com- 
plaint was  made  to  him,  before  making  the  arrest,  to  get  the 
necessary,  or  what  he  might  deem  necessary,  instructions  of  his 
principal ;  that  it  was  allowable  and  proper  for  him  (Sullivan) 
to  go  to  Mr.  Hobart,  superintendent  of  the  road,  and  consult  with 
him,  and  take  his  direction ;  and  that  how  soon  an  arrest  must  be 
made  always  depends  on  a  variety  of  circumstances.  The  arrest- 
ing officer  is  clothed  with  authority  to  call  into  his  aid  necessary 
assistance  to  make  arrests ;  and  it  may  be  that  some  time  will 
elapse  before  he  can  get  it.  If  it  is  necessary,  he  should  have 
time  to  get  them,  so  as  to  make  the  arrest,  and  to  make  it  effectu- 
ally, preventing  the  escape  of  the  parties  that  he  is  charged  with 
the  duty  of  arresting.  So  that,  as  I  have  said,  this  question  of 
time  depends  largely  upon  circumstances ;  that  the  officer  making 
the  arrest  in  this  case  must  procure  the  necessary  papers  to  be 
served  upon  the  plaintiff  in  a  reasonable  time,  or  the  arrest  would 
be  Toid  ab  initio ;  that  this  question  of  what  was  a  reasonable 
time  was  a  question  of  fact  for  the  jury. 

The  court,  in  this  connection,  said : 

'^  This  was  Sunday  night  when  he  was  arrested.  I  hardly 
think  it  would  be  reasonable  to  call  upon  any  one  to  violate  the 
Sabbath  by  making  out  those  papers.  I  think  they  had  a  right 
to  wait  until  Monday  morning  before  proceeding  to  have  them 
made  out." 

F.  W.  McGettriek  and  Willard  Farrington^  for  the  plaintiff. 

Noble  ^  Smithy  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  This  action  is  for  trespass  and  false  imprison- 
ment. The  plaintiff  was  found  torturing  sheep  in  the  custody  of 
the  railroad  company  at  St.  Albans  ;  and  ordered  away  about  six 
o'clock  Sunday  evening  by  the  defendant  Sullivan,  who  was 
acting  as  railroad  policeman  under  the  statute.  The  owner  of 
the  sheep,  finding  some  of  his  sheep  were  wounded,  and  legs 
broken,  required  Sullivan  to  arrest  the  plaintiff.  Sullivan  pro- 
ceeded to  the  house  of  the  superintendent,  Hobart,  for  direction, 
and  being  advised  to  proceed,  arrested  the  plaintiff  at  his  father's 
house  in  St.  Albans  village,  about  nine  o'clock  the  same  evening, 
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without  warrant,  and  kept  him  until  about  noon  the  nez  t  day, 
when  a  warrant  was  served  upon  him. 

I.  It  is  claimed  that  the  defendant's  commission  as  policeman 
had  expired,  and,  therefore,  he  was  without  authority  to  arrest. 
The  commission  was  issued  July  7,  1877,  signed  by  the  selectmen 
of  St.  Albans,  and  has  not  been  revoked.  The  statute  declares 
that  such  policemen  ^^  shall  hold  their  offices  during  the  pleasure 
of  the  selectmen  by  whom  they  are  appointed."  The  appointment 
was  made  by  selectmen  acting  as  an  official  board;  and  the  defend- 
ant held  the  office  during  the  pleasure  of  the  body  of  men  who, 
acting  as  a  board  in  their  collective  capacity,  had  the  power  of 
appointment.  The  law  provides  for  the  succession  of  the  indi- 
vidual members  of  the  board  of  selectmen  ;  but  the  office  continually 
subsists,  in  which  is  vested  the  power  to  appoint  and  revoke. 

II.  Had  he  authority  to  arrest  without  warrant?  The  stat- 
ute provides  in  this  class  of  offences,  if  the  offence  be  committed 
in  view  of  the  officer,  ^'  or  the  speedy  information  of  others  "  the 
arrest  may  be  made  without  warrant.  The  case  discloses  that  the 
offence  in  part  was  committed  in  view  of  the  officer,  but  he  was 
not  aware  of  the  extent  of  the  injury  to  the  sheep  until  the  owner 
of  the  sheep  gave  ^^  speedy  information,"  and  required  him  to  ar- 
rest the  offenders.  The  defendant  was  not  a  public  officer  with 
general  jurisdiction,  but  with  special  duties  and  powers,  ap- 
pointed at  the  instance  of  the  corporation,  which  was  responsible 
for  his  acts.  It  would  seem  reasonable  that  he  should  have  time 
and  opportunity,  if  pursued  with  diligence,  to  consult  the  super- 
intendent of  the  company  as  to  his  rights  and  duties.  And,  we 
think,  it  was  in  the  interest  of  peace  and  good  order,  as  it  had 
become  evening,  to  procure  the  sheriff  to  accompany  him,  and  the 
authority  to  arrest,  under  the  statute,  had  not  lapsed  by  this 
delay. 

III.  Had  he  authority  to  make  the  arrest  on.  the  Sabbath  t 
The  statute  provides  that  ^^  no  process,  warrant  or  decree  shall  be 
served  on  that  day  except  .  .  in  cases  of  treason, /^Zony,  and 
breaches  of  the  peace." 
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The  4191  8.  B.  S.,  provides  that  "  A  persoa  who  wilfully  and 
maliciously  kills,  wounds  or  maims  .  .  any  cattle,  sheep  or 
swine  of  another  person  .  .  shall  be  punished  by  imprison- 
ment in  the  State  Prison,  not  exceeding  five  years."  ^^Felony,  as 
existing  at  common  law,  is  not  known  under  the  laws  of  this 
State,  as  crimes  do  not  work  forfeiture  of  estates."  State  v. 
Seotty  24  Yt.  127,  Isham,  J.  Offences  are  distinguished  as  mmas 
and  misdemeanors  ;  the  former  punished  capitally,  or  by  confine- 
ment in  the  State  Prison,  and  the  latter  by  fine  or  imprisonment 
in  the  county  jail.  The  penalty  for  this  offence  may  be  confine- 
ment in  the  State  Prison,  which  takes  the  place  of  felony  at  com- 
mon law  ;  and  the  offender  will  be'  liable  to  arrest  on  the  Sabbath. 
The  4186  section  authorizes  such  officer  to  arrest  without  war- 
rant the  offender,  ^^as  in  cases  of  persons  found  breaking  the 
peace  "  ;  and  for  the  latter  offence  express  authority  is  given  to 
arrest  on  the  Sabbath. 

IV.  The  charge  of  the  court,  as  to  the  reasonableness  of  the 
arrest,  under  the  circumstances  and  at  the  time^  we  think,  was 
considerate  and  fair. 

The  judgment  of  the  County  Court  is  affirmed. 
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PAYETTE  BARNEY  v.  A.  F.  PARSONS'  Guardian. 

Guardian.     Power  to  Loan  War^%  Fundi  on  Personal  Security. 

Coete. 

1.  A  gnaidian,  if  be  acte  with  dae  care,  pradence,  diligence,  and  good  faith  in  loan- 

ing the  funds  of  hia  ward,  is  not  liable  for  a  loss  caused  by  the  bankruptcy  of 
his  borrower,  although  he  takee  only  hie  note,  without  other  security;  and  this 
is  so,  although  he  loans  money  of  his  own  to  the  same  party,  and  receives  but 
one  note  running  to  himself,  not  as  guardian,  as  evidence  of  both  debts.^ 

2.  The  duties  and  liabilities  of  guardians  discussed. 

8L  Distinction  between  permanent  loans  for  income,  and  temporary  loans  of  current 

funds  in  small  sums. 
4.  The  guardian  is  allowed  his  expenses  of  appeal. 

Appeal  from  Probate  Court.  Heard  on  the  report  of  a  referee, 
September  Term,  1881,  Ybazet,  J.,  presiding.  The  court  ad- 
ludged  f  195.05,  the  larger  sum  named  in  the  report,  to  be  due 
the  ward.    The  case  appears  in  the  opinion. 

John  Howe  and  P.  B.  Kendall^  for  the  plaintiff. 

We  submit  that  there  is  no  rule  of  law  which  makes  it  negli- 
gence per  ee  for  a  trustee  to  make  a  temporary  loan,  of  a  small 
amount  of  money,  like  this,  upon  personal  security.  Such  a  rule 
would  compel  trustees  to  keep  small  amounts  of  money  on  hand. 
Trustees  are  held  to  a  stricter  rule  in  relation  to  capital  sums 
than  in  relation  to  current  income  from  intei'est,  dividends,  rents 
and  other  smaller  sums.  Perry  Trusts,  565,  560 ;  Barney  t. 
Saunders^  16  Howard,  545  ;  Smith  v.  Smithy  4  Johns.  Gh.  283  ; 
Williams  Ex.  1992. 
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With  respect  to  a  small  sum  of  money  like  this  it  has  been  held 
not  improper  for  the  trustee  to  put  some  of  his  own  money  with 
it,  and  loan  it  altogether  on  mortgage,  as  otherwise  he  might  not 
b«  able  to  loan  it  at  all.  Perry  Trusts,  561,  404,  490  ;  Graven* 
Appeal,  50  Penn.  189.  See  5  Paige,  187;  10  Penn.  285;  8 
Barb.  58.  The  plaintiff  should  be  allowed  his  expenses  in  pro- 
curing his  account  to  be  allowed.    53  Vt.  860. 

W.  0.  Dunton  and  Edward  Dana,  for  the  defendant 

A  trustee  cannot  invest  moneys  in  personal  securities.  1  Perry 
Trusts,  s.  453 ;  Smith  v.  Smith,  4  Johns.  Ch.  281 ;  King  v.  Talbot, 
40  N.  T.  76 ;  4  Allen,  426  ;  Olark  v.  Qarfidd,  8  Allen,  427  ; 
12  Allen,  138  ;  Schouler  Dom.  Rel.  477  ;  5  Ves.  798,  839. 

The  plaintiff  should  not  have  taken  the  note  to  himself  alone. 
11  Bab.  353 ;  11  Ves.  378 ;  1  Perry  Trusts,  ss.  406,  444 ;  102 
Mass.  174. 

The  plaintiff  should  have  kept  the  trust  moneys  separate  and 
distinct  from  all  others.  By  mingling  this  money  with  his  own, 
he  converted  it  to  his  own  use,  and  is  liable  for  the  loss.  1  Perry 
Trusts,  ss.  447,  463 ;  Farwell  v.  Steen,  46  Vt.  678 ;  Bank  y. 
Bank,  2  Wall.  252 ;  2  Story  Eq.  ss.  1270, 1274 ;  17  N.  H.  458, 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  The  plaintiff,  as  guardian  of  defendant's  ward, 
loaned,  of  his  ward's  money,  9142.96,  to  one  Adams.  After  two 
years,  he  loaned  some  of  his  own  money  to  said  Adams,  and  in- 
cluded in  the  note,  payable  to  himself,  the  amount  due  from  Ad- 
ams to  his  ward ;  Adams  became  bankrupt,  and  the  money  was 
lost. 

The  referee  reports  that :  ^^  I  am  unable  to  find  that  Barney 
was  negligent,  or  wanting  in  care,  in  taking  said  note  of  said  Ad- 
ams ;  and  there  was  no  testimony  before  me  but  that  of  the  plain- 
tiff." The  finding  of  the  referee,  though  negative  in  form,  is 
equivalent,  under  the  circumstances  detailed,  to  the  positive  state- 
ment that  the  plaintiff  managed  the  property  of  his  ward  honestly, 
and  with  due  care  and  fidelity. 

The  defendant  offered  no  proof  that  the  plaintiff  was  wanting 
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in  care,  diligence,  or  discretion.  Bat  it  is  claimed  that  the  fact 
that  the  plaintiff  mingled  the  ward's  money  with  his  own,  and 
took  the  note  of  Adams,  payable  to  himself,  without  surety,  is 
negligence  per  $e.  The  familiar  declaration  of  Lord  Kenton  is 
referred  to,  ^^  that  no  rule  was  better  established  than  that  a  trus- 
tee could  not  lend  on  mere  personal  security ;  and  it  ought  to  be 
rung  in  the  eare  of  every  one  who  acts  in  the  character  of  a  trus- 
tee " ;  and  cases  are  quoted  from  the  English  reports  affirming 
the  same  general  doctrine. 

We  feel  no  inclination  to  abate,  in  the  least,  from  the  strict  and 
rigid  requirements  of  the  fiduciary^  in  regard  to  his  eeBiui  que 
truet;  or  impair  in  any  degree  the  protection  which  the  law 
throws  about  him.  But  in  this  country  the  titlee  to  real  estate, 
especially  in  new  settlements,  are  uncertain,  and  unstable ;  and 
desirable  mortgages  cannot  always  be  attained  ;  we  had  no  pub- 
lic stocks,  in  which  the  faith  of  the  government  was  pledged,  until 
the  late  war,  and  they  now  bear  such  premiums,  and  many  of 
them  liable  to  be  called  in,  and  replaced  by  those  bearing  less 
interest,  that  it  is  often  impracticable,  or  undesirable  to  make  in- 
yestments  in  such  property,  so  that  the  only  practical  rule  is  to 
require  of  a  trustee  good  faith,  diligence,  and  care.  Our  statute, 
substantially  makes  this  requirement :  ^*  An  executor  or  adminis- 
trator shall  not  make  profit  by  the  increase,  nor  suffer  loss  by  the 
decrease  or  destruction,  without  his  fault,  of  any  part  of  the  per- 
sonal estate."  Sec.  2097,  B.  L. :  ^^  A  guardian  shall  account  for 
and  dispose  of  the  personal  property  of  the  ward,  as  executors 
and  administrators  account  for  and  dispose  of  personal  estate." 
Sec.  2454,  R.  L.  Our  population  are  mainly  farmers,  with  small 
estates  ;  and  when  one  dies,  one  of  the  same  class,  of  good  re- 
pute, is  sought  for  to  care  for  the  property  of  his  widow  and  chil- 
dren. They  have  not  read  Blackstone  carefully,  and  are  not 
familiar  with  Lord  Kenton's  equity  judgments ;  but  they  have 
sound  judgment  and  discretion,  and  are  familiar  with  honest  fidel- 
ity, diligence  and  care. 

There  is  also  a  distinction,  well  known  in  the  text  books  and 
adjudged  cases,  between  capital  sums  permanently  invented  for 
ino&me^  and  temporary  loans  of  current  funds,  in  small  sums  on 
40 
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hand,  which  are  not  needed  in  the  present,  but  may  be  required  in 
the  administration  of  the  property,  to  pay  taxes,  or  other  contin- 
gent expenses.  If  such  small  sums  might  safely  be  made  to  earn 
a  few  dollars  for  the  ward,  the  guardian  would  be  in  the  line  of 
his  duty  to  cause  it  to  be  done.  If  the  arbitrary  rule  was  mado^ 
to  control  that,  in  no  case  could  the  trustee  loan  on  personal  seeu- 
ritiesy  funds  would  be  locked  up  that  might  safely  be  made  to  pro- 
duce income  to  the  widow  and  the  ward.  And  no  arbitrary  rule 
can  be  made  a  substitute  for  strict  fidelity,  sound  discretion,  dili- 
gence and  care.  Williams  Exrs.,  1894-'6-'6 ;  Perry  Trusts, 
660-5 ;  16  How.  545. 

II.  The  fact  that  the  guardian  included  a  small  note  due  the 
ward  in  the  note  of  Adams,  payable  to  himself,  if  that  fact  has 
occasioned  no  loss,  would  not  of  itself,  render  the  plaintiff  liable. 
The  report  does  not  show  that  the  guardian  omitted  to  keep  a  full 
record  of  the  amount  in  said  note  that  belonged  to  his  ward.  In- 
deed the  exact  statement  of  the  sum  that  belonged  to  the  ward 
shows  that  the  money  of  the  ward  was  kept  separate,  but  was  in- 
cluded in  the  same  securities,  with  the  money  of  another.  The 
case  does  not  indicate  that  there  is  claim  of  actual  negligence  or 
fault  in  the  plaintiff ;  the  defence  introduced  no  eyidenoe ;  and 
it  is  stated  in  argument,  that  the  plaintiff  appealed  by  reason 
of  the  disallowance  of  some  small  charges  for  personal  servi- 
ces ;  and  it  seems  that  in  the  County  Court  there  was  no  dispute 
in  matters  that  concerned  the  appeal,  but  the  plaintiff  got  oost 
in  a  matter  not  complained  of  in  the  Probate  Court.    The  plaintiff 

" aimed  at  dnck  or  plover," 

and  failed,  but  being  faithful,  and  without  actual  fault,  in  the 
management  of  his  trust,  we  think,  he  should  not  be  made  liable 
by  eonstriiction. 

The  judgment  of  the  County  Court  is  reversed,  and  the  balance 
in  the  hands  of  the  guardian  is  a<]yudged  to  be  f52.09,  and  the 
notes  in  his  hands  as  stated  in  the  report  To  be  certified  to  the 
Probate  Court,  with  costs  to  the  plaintiff,  and  his  expenses  of  ap- 
peal, to  be  taxed  by  the  derk,  on  notice. 
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ANGIE  C.  HILL  v.  WILLIAM  COX. 
Dog.     Certified  Execution. 

1.  A  certified   execation  may  be  allowed  not  only  for  a  wilful  and  malidona 

ady  bttt  for  a  wilful  and  maUclooe  nsgUct ;  hence,  a  certificate  was  property 
awarded  against  the  defendant  in  an  action  on  the  case  to  reoorer  for  injuries 
caosed  by  his  dog,  he,  knowing  him  to  be  a  dangerous  animal,  suffered  him  to 
run  at  large. 

2.  The  awarding  a  certificate  is  ordinarily  a  matter  of  diseretiofi,  when  the  action  is 

such  that  it  may  be  allowed,  and  the  facts  such  as  leffoUy  warrant  It 

Oase,  to  recover  for  personal  injorieB  caused  by  the  defendant's 
d(^.  Heard  by  the  court,  September  Term,  1881,  Ybazet,  J., 
presiding.  Judgment  for  the  plaintiff.  The  case  is  stated  in  the 
opinion. 

D.  K  MehoUonj  for  the  plaintiff. 

J.  0.  Baker ,  for  the  defendant 

The  opinion  of  the  court  was  delivered  by 

Bedfikld,  J.  The  only  question  reserved  in  this  case  is, 
whether  the  certificate  that  the  cause  of  action  arose  from  the 
wilful  and  malicious  act,  or  neglect  of  the  defendant,  was  prop- 
erly allowed. 

I.  When  the  action  is  such,  that  a  certificate  may  be  allowed, 
the  awarding  a  certificate  by  the  court  which  tried  the  facts,  is  ordi- 
narily a  matter  of  dUeretion,  upon  the  exercise  of  which  no  error 
can  be  predicated.  When  the  facts  specially  reported  are  such 
as  legally  warrant  a  certificate,  this  court  will  not,  on  exceptions, 
disturb  the  order  of  the  County  Oonrt,  whether  the  certificate  be 
allowed,  or  refused. 

n.  The  court  found  that  the  dog  that  occasioned  the  injury 
*^  was  a  large,  cross,  ferocious,  and  dangerous  animal ;    and  that 
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defendant  kept  him  knowing  that  he  was  a  dangerous  animal  to 
be  allowed  to  run  at  large.*'  A  wrong  that  is  purposely  done,  is 
wilfully  done ;  and  if  a  man  intentionally  deals  a  blow  upon  his 
neighbor,  the  law  intends  that  the  act  was  ^'  wilful  and  malicious." 
The  statute  includes  with  "wilful  and  malicious"  acts,  "  neglects  J* 
One  could  hardly  conceive  of  a  more  wilful  and  malicious  neglect j 
than  the  omission  to  restrain  a  ferocious  and  dangerous  dog,  which 
the  owner  and  keeper  knows  was  dangerous,  and  prone  to  bite  and 
mutilate  women  and  children  that  came  in  his  way.  "  Such  a 
dog  (to  use  the  language  of  an  English  judge),  should  have  been 
hanged^  when  his  propensity  first  became  known,  and  not  be  al- 
lowed to  endanger  the  king's  subjects." 
The  judgment  of  the  Oounty  Ooart,  and  certificate,  are  affirmed. 


A.  B.  ENGREM  v.  JOHN  J.  MYEBS. 
Costs. 

1.  Th«  plaintiff  bionght  hte  action  before  a  justice  of  the  peace,  and  was  defeated; 

appealed  to  the  Coonty  Court,  and  was  defeated  there  on  the  questions  litiga- 
ted, bat  had  judgment  upon  tiiree  smaU  items  amounting  to  $1.90,  not  dtspnted. 
Beld,  that  the  plaintiff  could  recover  only  $6.00  costs;  and  that  defendant 
could  recover  his  costs,  $31.91,  accruing  upon  the  disputed  items. 

2.  B.  L.,  ss.  1444;  1451,  costs,  construed. 

AsflUMPSiT.  The  plaintiff's  account  was  for  keeping  six  horses, 
f  188.50  ;  wintering  one  colt,  915.00  ;  paid  for  cleaning  horse,  50 
cents ;  paid  for  drawing  shoes,  20  cents ;  paid  for  shoeing  horse, 
50  cents.  The  court  below  rendered  judgment  for  the  plaintiff  to 
recover  91.20  damages,  and  $5.00  costs ;  and  taxed  liie  defend- 
ant's costs  at  f  81.91. 

Fayette  Potter  and  James  C.  Barrett,  for  the  plaintiff. 
Edward  Dana  and  W.  C.  Duntan,  for  the  defendant. 
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The  opinion  of  the  court  was  deliyered  by 

RiSDFTELD,  J.  This  is  a  mere  question  of  costs.  The  suit  was 
brought  before  a  jastice  of  the  peace  ;  and  judgment  was  there 
rendered  for  the  defendant  to  recover  his  costs ;  and  the  cause 
appealed  by  the  plaintiff.  In  the  County  Court,  the  defendant 
prevailed  in  the  matters  litigated ;  but  there  were  three  small 
items,  amounting  to  $1.20,  for  money  paidy  which  were  not  dis- 
puted, upon  which  plaintiff  had  judgment  and  for  95.00  costs. 
The  County  Court  allowed  the  defendant  to  recover  costs  that  ac- 
crued in  regard  to  the  litigated  items,  in  which  defendant  pre- 
vailed. 

The  declaration  is  in  the  common  counts.  The  two  first  items 
on  which  the  defendant  prevailed,  for  the  sum  of  $148.50  under 
the  declaration,  could  be  recovered  only  on  the  count  or  claim  of 
^^  a  like  sum  for  certain  work  and  labor,  care  and  diligence,"  &c. 
The  items  on  which  plaintiff  recovered,  could  only  be  recovered 
in  the  count  or  claim  ^^  for  money  paid,** 

The  statute  1444  sec,  R.  L.,  provides  that  a  plaintiff  shall  re- 
cover no  more  than  $5.00  costs  if  the  amount  of  the  debt,  or  dam- 
ages recovered,  does  not  exceed  that  sum.  Section  1445  pro- 
vides :  ^^  When  the  plaintiff  appeals  from  the  decision  of  a  justice, 
the  County  Court  shall  be  governed  by  the  same  rule  in  taxing 
costs  as  is  prescribed  for  the  justice  court."  There  is  no  doubt 
then  that  the  restriction  of  the  plaintiff's  costs  was  in  accord  with 
the  peremptory  requirements  of  the  statute.  The  general  provis- 
ions of  the  statute,  sec.  1451,  R.  L.,  provide  that :  ^'  When  an 
action  pending  in  the  County  or  Supreme  Court  involves  the  trial 
of  several  distinct  issues,  or  of  several  distinct  claims,  the  court 
shall  allow  to  each  party  the  costs  accruing  upon  the  issues  or 
claims  upon  which  he  prevails."  The  claims  in  this  case  were 
*^  several  and  distinct "  ;  this  is  enough  to  justify  and  make  im- 
perative the  judgment  of  the  County  Court.  And  we  think  the 
issues  in  this  case  were  several  and  distinct.  The  plea  of  non- 
a$9umpnt  to  the  general  counts,  puts  in  issue  the  claim  in  the 
.  averments  for  money  paid,  and  money  had  and  received^  and 
for  labor  done^  as  fully  as  if  those  claims  had  been  averred  in 
several  distinct,  separate  counts.    No  recovery  could  have  been 
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had  upon  the  two  first  items,  (which  were  the  only  items  liti- 
gated,) except  upon  the  ayerment,  in  the  general  count,  for 
labor  done  and  dUigmee  heUawed.  The  defendant  therefore 
recovered  upon  a  separate  and  distinct  issue,  and  a  separate  and 
distinct  claim. 
The  judgment  of  the  County  Court  is  affirmed. 


IBA  E.  TABOB  v.  ALEXAKDEB  HEBBIGK. 

Sale  of  Milk  diluted  with  Water.    Butter  or  Cheese 
Manufacturer.     Pleading. 

1.  An  action  given  by  the  statate  of  1S70,  No.  76  (B.  L.  s.  4166),  pawed  to  piotoet 

butter  and  cheese  manulactaren,  must  be  brought  in  the  name  of  the  party  in- 
jvred  <md  d^mtded  by  the  sale  of  the  milk  diluted  with  water,  and  not  in  the 
.  name  of  the  owner  of  the  "  cheese  factory,"  unless  he  has  been  so  defrauded. 

2.  The  court  approve  the  case  of  Grcmes  v.  OoodeU,  decided  by  the  Supreme  Cooit, 

Butland  County,  January  Term,  ISSO,  in  which  it  was  held  that  an  action  under 
tills  statute  in  the  name  of  all  the  "  patrons  "  jointly  was  well  brought,  againat 
^      the  claim  that  the  proprietor  of  the  "  factory  "  should  have  brought  the  suit 

Action  upon  the  statute  of  1870,  No.  76,  entitled  ^*  An  Act  to 
protect  Butter  and  Cheese  Manufacturers." 

Heard  on  demurrer  to  the  declaration,  March  Term,  1881, 
PowBBS,  J.,  presiding.    Demurrer  overruled. 

DECLARATION. 

*'  In  an  action  brought  on  a  certain  statute  law  of  this  Btate,  approved 
October,  21, 1870,  entitled, "'  An  act  to  protect  Butter  and  Cheese  Manu- 
facturers "  ;  whereupon  the  plaintiff  declares  and  says  that  heretofore,  to 
wit,  on  the  16th  day  of  May,  A.  D.,  1878,  at,  to  wit,  Danby  aforesaid,  and 
a  long  time  before  and  since  said  date,  until  the  date  of  this  writ,  the 
plaintiff  was  the  owner,  proprietor  and  manager  of  a  certain  cheese  fac- 
tory situated  in  said  town  of  Danby,  and  was  engaged  in  the  manufacture 
of  cheese  therein  ;  and  the  defendant  with  divers  other  persons,  was  fi- 
nishing to  the  plaintiff  milk  for  use  in  such  manufacture  at  such  cheese- 
factory;  and  the  plaintiff  declares  and  says,  that  himself  and  said  defend- 
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ant  being  bo  engaged  as  aforesaid,  the  defendant,  to  wit,  at  Danby  afore- 
said, to  wit,  on  said  15th  day  of  May,  A.  D.,  1878,  and  on  divers  other 
days  and  times  between  that  date  and  the  date  of  this  writ,  knowingly 
suffered  and  brought  to  the  plaintiff  to  be  manufactured  at  said  cheese- 
&ctory,  certain  milk  diluted  with  water,  which  milk  was  delivered  to  the 
plaintiff  to  be  used  in  the  aforesaid  cheese  factory,  contrary  to  the  afore- 
said statute  in  such  case  made  and  provided  ;  and  thereby  and  by  force 
of  the  said  statute  the  defendant  has  forfeited  and  become  liable  to  pay 
for  such  offence  aforesaid  a  sum  not  less  than  twenty-five  dollars,  nor 
more  than  one  hundred  dollars  with  costs  of  suit;  and  by  force  of  said 
statute  an  action  hath  accrued  to  the  plaintiff  to  have  and  demand  the 
same  of  the  defendant 
And  five  other  counts. 

W.  O.  Duntan  and  Edward  Dana^  for  the  defendant. 

A  suit  in  the  name  of  the  plaintiff  alone  cannot  be  sustained. 
Thompson  v.  Howe^  46  Barb.  287.  It  is  material,  however,  in 
all  cases,  that  the  offence  or  act  charged  to  have  been  committed 
or  omitted  by  the  defendant,  appear  to  have  been  within  the  pro- 
vision of  the  statute,  and  all  circumstances  necessary  to  support 
the  action  must  be  alleged,  and  the  conclusion  contra  formam 
$taitUi  will  not  aid  the  omission. 

But  here  there  is  no  averment  that  anybody  was  injured,  or 
that  any  fraud  was  committed  on  the  plaintiff,  or  that  any  of  the 
milk  was  used.  1  Ghitty  PI.  372 ;  MH$  v.  ffull,  2  Aik.  41 ; 
Soper  V.  Harvard  College^  1  Pick.  177  ;  Droume  v.  Stimson^  2 
Mass.  441-444 ;  Williams  v.  Hingham  Turnpike,  4  Pick.  841 ; 
Bath  V.  Freepartj  5  Mass.  825. 

All  who  were  injured  should  join.  Hammond  Parties  &  Act. 
8.  2,  42  ;  42  Vt.  459 ;  17  Mass.  184  ;  Gould  PI.  p.  186.  The 
right  of  action  in  this  suit  is  under  the  statute,  and  the  declara- 
tion must  show  that  the  party  suing  is  competent  to  maintain  the 
suit ;  viz.,  that  he  was  the  party  upon  whom  the  alleged  fraud  had 
been  committed.  Ferrett  v.  Atwell,  1  Blatch.  151 ;  U.  S.  v. 
Shelden,  2  Wheat.  119;  Graves  ^  Others  v.  Goodell  Rutland 
Go.  Sup.  Gt.,  January  Term,  1880,  unreported. 

Prout^  IFa/A^r,  for  the  plaintiff. 

The  obvious  reading  of  the  statute  gives  the  right  of  action  to 
the  person  in  charge  of  the  manufactory.    In  fact  the  only  re- 
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strictioD  abont  the  suit  or  its  avails  is  that  it  shall  be  ^'far  the 
benefit  of  the  person  or  persons,  firm  or  association,  or  corpora- 
tion, or  their  assigns  npon  whom  such  fraud  shall  be  committed." 
But  the  avails  are  not  to  be  distributed  in  the  present  suit.  The 
action  is  founded  on  the  statute,  and  who  is  to  have  the  proceeds 
is  for  future  determination.  It  makes  little  difference  to  the  de- 
fendant in  whose  name  the  suit  is  brought.  The  person  who 
would  naturally  be  expected  to  protect  the  milk  by  suit  is  the 
manufacturer.  He  certainly  is  not  excluded  from  suing ;  and  is 
the  party  to  whom,  on  the  face  of  the  statute,  the  right  appears 
to  be  given. 

This  is  demonstrated  by  No.  59  of  1874,  which  extends  the  act 
in  question  to  all  purchasers  or  consumers  of  milk,  giving  them  a 
right  to  recover  '*  the  same  sum  that  is  forfeited  to  the  man^fac' 
turer^  as  provided  in  the  act  to  which  this  is  an  addition,  and  to 
be  collected  by  him  in  the  same  manner."  Potter's  Dwarris,  191 ; 
Alexander  v.  Mayor ^  5  Cranch,  1. 

It  does  not  appear  from  the  declaration  that  any  other  person 
than  Tabor  is  interested  in  the  results  of  his  manufactures.  To 
hold  that  the  action  under  this  statute  was  only  maintainable  in 
the  name  of  the  ^^  patrons  "  at  large,  is  practically  to  nullify  the 
right  and  abolish  the  remedy.  It  requires  the  joinder  of  a  multi- 
tude of  plaintiffs,  some  perhaps  under  personal  disabilities,  of  va- 
rious relations  to  the  product  of  the  factory,  shifting  from  day  to 
day,  and  opening  the  door  to  all  manner  of  questions  of  a  dilatory 
nature. 

This  statute  is  remedial,  and  to  be  construed  liberally  so  as  to 
meet  most  effectually  the  beneficial  end  in  view,  and  to  prevent  a 
failure  of  the  remedy.  To  suppress  the  mischief  and  advance  the 
remedy  is  the  duty  of  the  court.  Burnett  v.  Ward,  42  Vt.  80 ; 
Beed  v.  Nbrthfield,  18  Pick.  94;  Hartx.  Cleis,  8  Johns.  41; 
Lewis  V.  Brainerd,  63  Vt.  610  ;  Potter's  Dwarris,  73,  281. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  The  declaration  counts  upon  the  statute  No.  76 
of  the  acts  of  1870  for  a  forfeiture.    The  statute  declares  that : 

^^  Whoever  shall  knowingly  sell,  supply  or  bring  to  be  manu- 
factured, to  any  butter  or  cheese  manufactory  in  this  State,  any 
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milk  diluted  with  water/*  etc.,  .  .  or  any  butter  torjjcheese 
manufacturer  who  shall  knowingly  use,  or  direct  any  of  bis  em- 
ployees to  use,  for  bis,  or  tbeir  individual  benefit,  any  cream  from 
the  milk  brought  to  said  butter  or  cheese  manufacturer,  without 
the  consent  of  all  the  owners  thereof,  shall  for  each  and  every  of- 
fence forfeit  and  pay  a  sum  not  less  than  $25.00,  nor  more  than 
•100.00,  with  costs  of  suit  to  be  sued  for  in  any  court  of  compe- 
tent jurisdiction,  for  the  benefit  of  the  person  or  persons,  firm  or 
association,  or  corporation,  or  their  assigns  upon  whom  such  fraud 
shall  be  committed." 

The  plaintiff  avers  that  he  is  the  owner  of  the  ^^  factory"  ;  that 
he  was  manufacturing  butter  and  cheese ;  that  ^'  the  defendant  with 
divers  other  persons  furnished  the  plaintiff  milk  for  use  in  such 
manufacture  or  such  cheese  factory  "  ;  but  there  is  no  averment 
^that  the  plaintiff,  at  other  persons  were  defrauded.  To  this  dec- 
laration there  is  a  general  demurrer. 

It  was  decided  by  this  court,  in  this  county  Jan.  T.,  1880, 
Graves  y.  Goodell^  that  an  action  under  this  statute  in  the  name 
of  all  the  ^^  patrons  "  jointly  was  well  brought,  against  the  claim 
made  by  defendant,  that  the  manufacturer,  or  proprietor  of  the 
^*  fiE^ctory,"  should  have  brought  the  suit. 

It  is  now  claimed  that  either  may  properly  sue  under  this  stat* 
Qte.  In  the  case  of  Thampstm  et  al.  v.  Howe,  46  Barb.  287, 
which  was  brought' on  a  statute  of  which  this  is  a  copy,  and  in  the 
name  of  all  the  patrons  who  furnished  milk  to  the  ^'  factory," 
the  court  held  that  the  suit  was  properly  brought,  and  say :  <'  Now 
it  is  true  the  act  does  not  in  terms  specify  by  whom  the  action  is 
to  be  brought ;  but  in  the  absence  of  any  such  specification  it 
must  be  held,  that  it  must  be  in  the  names  of  the  persons  for  whose 
benefit  the  suit  is  brought." 

ThQ  fraud  was  upon  the  persons  who  had  the  beneficial  interest 
in  the  manufactured  product  of  the  milk ;  and  upon  them  only. 
The  owner  of  the  factory  may  be  interested  solely  in  the  building 
and  its  rents  ;  and  not  in  the  products  of  the  manufacturer.  And 
tUp  manufacturer  of  butter  and  cheese,  if  paid  for  his  time  in  a 
stated  salary,  would  not  be  defrauded  by  the  furnishing  of  im- 
pure or  diluted  milk,  and  would  not  be  the  person  ^^  for  whose 
benefit "  the  forfeiture  is  declared. 


.   i 
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The  same  statute  declares  that  the  manufacturer  shall  be  sub- 
ject to'  the  same  penalty  if  he  shall  take  any  cream  for  his  own 
use  from  the  milk  thus  furnished.  As  he  could  not  sue  himse^j 
such  suit  mtA8t  be  brought  in  the  name  of  the  patrons j  who  are  the 
^^  persons  defrauded,"  and  for  whose  *^  benefit "  the  suit  is  brought. 
^*  When  two  or  more  suffer  by  an  injurious  act,  and  the  damage 
to  6ne  is  the  same  as  to  the  other,  they  are  jointly  entitled  to  re- 
pair it.  One  loss  only  has  been  sustained,  and  therefore  only  one 
satisfaction  is  due ;  of  necessity  these  both  are  jointly  concerned  in 
demanding  it."  Hammond's  Parties  to  Action,  s.  2,  42.  ^^  Joint 
creditors^  joint  tenants  and  coparceners  must,  respectively,  join  in 
actions  to  recover  the  estate  which  they  respectively  hold  to- 
gether ;  and  in  all  actions  for  injuries  to  their  joint  property." 
Qould  PI.  s.  56, 189. 

All  the  analogies  of  the  law  concur  in  holding  that  the  per- 
sons defrauded  or  injured  in  their  property  should  be  the  parties 
to  the  action  in  case  redress  for  such  injuries  is  sought.  And  wo 
think  the  manufacturer,  and  owner  of  the  ^'  factory,"  without  aver- 
ment, that  he  is  interested  in  the  manufactured  products  of  the 
milk,  or  in  some  way  injured  or  ^^  defrauded^^'*  cannot  recover  the 
forfeiture  under  this  statute. 

The  judgment  of  the  County  Court  is  reversed,  and  judgment  for 
defendant  to  reeover  his  costs. 


GENERAL  TERM, 

OCTOBER,  1881. 
[GoNTmuED  FROM  PAOB  45,  ante.'] 


HOBACE  CALKINS  v,  E.  6.  CLEMENT. 
Chattel  Mortgage.     Replevin.     Detinue. 

1.  The  mortgagee  of  penonal  property  it  not  entitled  to  poflSMdon  of  it  until 

after  condition  broken. 

2.  The  Btatnte,  for  the  adyertiBement  and  public  lale  of  property  covered  by  a  chat- 

tel mortgage,  supersedes  other  remedies. 

3u  After  condition  broken  in  a  chattel  mortgage,  it  is  probable  that  detinue,  and  per- 
haps replevin,  would  lie  to  obtain  possession  of  the  property  to  be  disposed  of 
under  the  statute. 

4.  A  chattel  mortgage,  given  to  secure  some  portion,  without  specifying  what,  of  an 
old  debt,  a  part  only  of  which  is  due,  is  presumed  to  have  been  given  to  secure 
that  which  is  due. 

6.  The  toAo/e  debt  was  secured  by  a  mortgage  on  real  estate;  9200  of  It  also  by  the 
chattel  mortgage;  the  former  was  foreclosed,  and  the  decree,  becoming  abso- 
lute, operated  as  a  payment  and  extinguishment  of  the  chattel  mortgage  debt. 

6.  Tlie  clerk  of  the  court  to  assess  the  damages  for  the  detention  of  the  property  re- 
plevined. 

BiPLBViN  for  one  horse.  Heard  on  an  agreed  statement,  March 
Term,  1881,  Essex  County,  Boss,  J.,  presiding.  Judgment  for 
the  plaintiff.  The  writ  was  served  July  12, 1880  ;  chattel  mort- 
gage was  dated  July  15, 1879.  On  April  1st,  1877,  the  plaintiff 
gaye  the  defendant  a  bond  for  a  deed  of  certain  real  estate,  and 
received  therefor  seventeen  9100  notes,  payable  one  note  each 
year.  At  the  March  Term,  1880,  the  plaintiff  brought  his  peti- 
tion of  foreclosure  against  the  defendants  obtained  a  decree,  and 
the  decree  became  absolute.  May  15, 1880,  by  the  failure  of  the 
defendant  to  pay.    It  was  agreed  that  the  real  estate  was  of  less 
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value  than  the  notes, — as  much  less  as  the  property  covered  by 
the  chattel  mortgage  was  worth.  It  was  also  agreed  tl:at  the 
clerk  of  the  court  should  assess  the  damages  if  the  judgment  was 
for  the  defendant. 

Geo.  W.  Cahoon,  for  the  defendant. 

The  agreed  case  shows  that  plaintiff  foreclosed  his  entire  in- 
debtedness  against  the  defendant  including  the  two  hundred  dollars 
embraced  in  said  chattel  mortgage,  upon  a  certain  farm  in  Vic- 
tory, and  that  the  decree  became  absolute  the  15th  of  May,  1880. 
1  Greenl.  Ev.  s.  528,  note. 

To  all  intents  and  purposes  the  claim  upon  which  the  mortgage 
is  predicated  is  merged  in  the  decree  and  paid  by  the  land.  He 
might  have  omitted  a  part  of  the  notes,  but  he  did  not.  Langdon 
V.  Paul,  20  Vt.  221.  * 

The  debt  for  which  the  chattel  mortgage  was  given  is  paid  and 
extinguished.     Stanley  v.  Slason,  28  Yt.  349. 

A.  F.  Nieholsy  for  the  plaintiff. 

The  decree  of  foreclosure  referred  to  is  no  bar  to  this  action. 
The  case  shows  that  the  premises  included  in  the  decree  were  in- 
sufficient in  value  to  liquidate  the  debt  due  the  plaintiff  in  this  case 
by  a  sum  greater  than  the  amount  of  the  chattel  mortgage  and 
the  value  of  the  property  described  therein. 

When  the  decree  became  perfected  the  premises  embraced  in 
that  decree  operated  only  as  a  payment  of  the  mortgage  debt  pro 
tanto.  Smith  v.  Lamb,  1  Yt.  395 ;  Lowell  v.  Leeland,  8  Yt. 
881 ;  Thomas  v.  Warner,  15  Yt  110 ;  Parr%9  v.  HulMy  26 
Yt.  808. 

The  opinion  of  the  court  was  delivered  by 

Redfirld,  J.  This  action  is  replevin  for  one  horse.  The 
cause  is  submitted  upon  a  case  stated,  with  certain  exhibits.  The 
defendant,  on  the  15th  of  July,  1879,  conveyed  this  horse,  with 
other  property,  to  the  plaintiff,  by  a  written  instrument  without 
seal,  in  consideration  of  9200,  with  the  condition  annexed,  ^^  that 
if  said  Clement  shall  draw  timber  and  pay,  or  cause  to  be  paid. 


OCTOBER,  1881.  687 


GiilkiiiB  V.  Clement 


the  above  9200,  on  or  before  the  2d  day  of  April  next,  then  said 
deed  to  be  null  and  void,  otherwise  in  full  force  in  law."  The 
case  stated  does  not  show  whether  the  timber  had  been  drawn,  or 
the  two  hundred  dollars  paid. 

I.  The  plaintiff  had  no  title  to  the  horse  until  the  2d  day  of 
April  elapsed,  and  the  condition  remained  unfulfilled.  We  think 
the  plaintiff  should  show  a  breach  of  the  condition,  before  he  could 
rightfully  assert  title  and  possession  to  the  horse.  The  defendant 
claims  in  argument  that  the  condition  remains  unbroken. 

II.  We  think  the  proTision  of  the  statute  in  the  case  of  chat- 
tel mortgage,  for  the  adyertisement  and  public  sale  of  such  prop- 
erty, was  intended  to  supersede  other  remedies,  and  is  exclusive. 
If  the  debt  remained  unpaid  on  the  2d  day  of  April,  and  the  de- 
fendant, on  proper  demand,  had  refused  to  surrender  the  posses- 
sion of  the  horse  to  the  plaintiff,  he  might  proceed  to  a  ssJe,  un- 
der the  statute  ;  and  it  is  probable  that  detinue^  and  perhaps  re- 
plevifij  would  lie,  in  order  to  obtain  the  possession  of  the  property, 
to  be  disposed  of  under  the  provisions  of  the  statute. 

III.  But  the  most  formidable  objection  to  the  plaintiff's  recov- 
ery is  that  by  operation  of  the  foreclosure  this  debt  had  been 
paid.  The  defendant  had  given  his  notes  of  $1,700  for  the  pur- 
chase of  the  land,  payable  in  seventeen  annual  instalments  of  one 
hundred  dollars  each  year  for  seventeen  years,  and  taken  a  bond 
for  a  deed.  Some  two  years  afterwards,  and  after  two  of  said 
notes  had  become  due,  the  defendant  gave  this  chattel  mortgage, 
to  secure  and  pay  two  hundred  dollars  of  the  purchase  price  of 
the  land  ;  and  as  but  $200  had  become  due,  with  the  interest,  the 
law  will  intend  and  presume  that  it  was  the  $200  which  had 
matured,  and  fallen  due,  which  was  to  be  paid  by  the  contract  to 
get  out  lumber,  secured  by  the  chattel  mortgage.  When  the  de- 
cree of  foreclosure  was  made,  less  than  $400  of  the  purchase 
price  of  the  land  had  become  due  ;  and  it  was  for  the  non-pay- 
ment of  the  portion  of  the  debt  that  had  matured,  that  the  decree 
became  absolute.    The  land  was  of  more  than  sufiScient  value  to 
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pay  that  portion  of  the  debt ;  and  the  decree  operated  as  a  pay- 
ment pro  tantOy  to  the  extent  of  the  value  of  the  land.  Hence, 
the  debt  to  pay  which  the  chattel  mortgage  was  given  had  become 
paid  and  extinguished  by  operation  of  the  decree.  When  a 
decree  becomes  absolute,  it  operates  as  a  purchase  of  the  estate 
by  the  mortgagee,  in  payment  of  the  mortgage  debt,  if  the  value  of 
the  estate  be  equal  to  the  amount  of  the  decree,  if  less  than  that 
value,  then  as  a  payment  pro  tanto.  LoveU  v.  Ldandj  3  Yt.  581 ; 
Par%$  V.  HuUtty  26  Vt.  808.  See  also  15  Vt.  118 ;  86  Vt.  122. 
The  result  is  that  the  judgment  of  the  County  Court  is  reversed, 
and  judgment  that  defendant  have  the  return  of  the  property  re- 
plevied, and  recover  damages  for  the  detention  of  the  property 
replevied,  to  be  assessed  by  the  clerk  of  Essex  County  Supreme 
Court,  and  his  costs. 


GEOBGE  W.  WEEKS  v.  TOWN  OF  LYNDON. 

Highway.    Ev%d€ne$.    Bridg:    MUtrial.    JuroTj  DUgmaU- 

fieation  of. 

1.  In  an  action  to  reoorer  lor  injuries  reeeiTed  whUe  traTSUng  on  out  of  the  ap- 
proaches to  a  bridge,  evidence  was  inadmissible  to  show  that  the  main  stzingen 
of  the  bridge  were  thirty  feet  long.  Fast  driving  is  prohibited  on  the  5fi(^ 
not  on  an  approach  to  it 

8.  The  court  properly  strack  oat  that  part  of  a  deposition  where  the  witness  statad 
that  he  regarded  the  bridge  as  reasonably  safe. 

3.  Evidence  was,  also,  inadmissible  to  ihow  special  cases  in  whidi  other  men  afBicted 
with  hernia  as  badly  as  the  plaintiff  claimed  to  be,  had  been  able  to  do  woric 
ordinarily  done  by  men  in  his  condition  of  life. 

.  Also,  inadmissible  to  show  special  instances  in  which  men  as  old  as  the  pliUatlfft 
afflicted  with  hernia  like  his,  had  cored  themselves. 

5.  When  evidence  is  admissible  for  one  purpose,  and,  inadmissible  fbr  another  pur- 

pose, the  exceptions,  being  silent  as  to  what  it  was  offered  for,  do  not  present 
sach  error  that  the  court  can  reverse  the  judgment 

6.  The  notice  was  that  the  horse  was  "  injured  and  damaged  "  ;  Md  soffldeiit 

7.  The  conversation  between  one  of  the  defendant's  selectmen  and  a  certain  penon 

was  not  admissible  to  show  why  it  did  not  produce  such  person  in  court  as  a 
witness.  ~^. 
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8.  The  oonr^was  not  bound  to  give  instnictlonB  apon  qaestions  of  btw  not  raised  by 

the  testimony. 

9.  The  testimony  was  dosed  and  one  argument  made  for  the  plaintiff  on  Saturday. 

The  cause  was  continued  till  Monday,  and  then  till  the  afternoon  of  the  next 
Thursday,  on  account  of  the  sickness  of  one  of  the  jurors.  Two  of  the  jurors 
in  the  interval  were  drawn  and  served  in  the  trial  of  another  case.  An  import- 
ant question  in  both  cases  was,  "  Whether  the  plaintiff  could  so  manipulate 
hernia  as  to  aggravate  it,  and  deceive  the  attending  physician  "  ?  On  Thursday 
the  trial  proceeded  against  the  protest  of  the  defendant    Heidf  a  mistrial. 

10.  R.  L.  s.  8139,  bridges— construed. 

Action,  to  recover  for  injuries  alleged  to  have  been  received 
while  traveling  over  a  bridge.  Trial  by  jury,  December  Term, 
1880,  Caledonia  County,  Boss,  J.,  presiding.  Verdict  for  the 
plaintiff. 

The  plaintiff  gave  evidence  tending  to  show  that  on  the  evening 
in  question  between  nine  and  ten  o'clock  when  it  was  very  dark, 
he  was  traveling  over  this  highway,  known  as  School  street,  in 
the  village  of  Lyndon,  in  a  wagon  drawn  by  one  horse.  While 
passing  over  the  bridge  in  question  at  a  fair  trot  (from  six  to 
eight  miles  an  hour)  his  horse  broke  through  the  planking  and 
fell.  He  was  thrown  out  over  the  dasher,  striking  partly  on  the 
horse  and  partly  on  the  thill  and  fell  to  the  ground,  receiving  in- 
juries which  his  evidence  tended  to  show  occasioned  a  double 
inguinal  hernia. 

Before  the  bridge  is  reached  at  the  east  end  the  highway  de- 
scends. The  bridge  rises  gradually  from  the  ground  at  the  east 
end  to  the  support,  proceeds  on  a  level  for  the  principal  part  of 
its  length,  and  declines  from  the  west  support  to  the  ground  in  the 
same  way  that  it  rises  at  the  east  end,  except  that  the  descent  at 
the  west  end  is  some  steeper.  The  plaintiff  was  passing  over  the 
bridge  from  east  to  west,  and  the  accident  happened  on  the  decline 
at  the  west  end,  and  on  from  third  to  fifth  plank  from  west  end. 

The  defendant  offered  evidence  to  show  that  the  main  stringers 
of  the  bridge  were  thirty  feet  long,  though  it  did  not  claim  that 
the  accident  happened  on  that  portion  of  the  bridge.  The  acci- 
dent having  happened  on  the  bridge,  the  defendant  claimed  that 
if  the  plaintiff  had  been  driving  in  a  lawful  manner  upon  that 
portion  of  the  bridge  between  the  supports  the  accident  would 
not  have  occurred ;  and  that  the  plaintiff's  driving  faster  than  a 
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walk  OQ  any  part  of  the  bridge  was  negligence  per  $e.  The 
court  refused  to  admit  the  evidence,  to  which  the  defendant  ex- 
cepted. The  evidence  showed  there  was  a  trestle  at  each  end  of 
the  long  stringer,  and  that  from  the  west  trestle  there  was  a  space 
planked  over  of  about  ten  feet  before  reaching  the  earth,  with  a 
space  underneath  left  for  the  overflow  of  the  stream  in  high  water. 
The  accident  happened  on  this  portion  of  the  bridge  as  above 
stated. 

The  court  struck  out  the  following  from  a  deposition : 

*^  Int.  i.  Whether  or  not  up  to  the  time  of  the  accident  jou  regarded 
the  bridge  as  reasonably  safe  tor  the  kind  and  amount  of  travel  usually 
passing  over  it  ?    Ans.    I  should  say  that  it  was." 

The  exceptions  stated  as  to  Mrs.  Johnson's  testimony : 
^^  Mrs.  Johnson,  a  witness  called  by  the  plaintiff,  was  allowed 
to  testify,  against  the  objection  of  the  defendant,  that  she  had 
heard  soon  after  the  accident  that  the  plaintiff  had  a  hernia,  that 
she  learned  this  from  his  mother,  and  that  she  had  never  heard 
before  the  accident  that  he  had  a  hernia.  To  the  admission  of 
this  evidence  the  defendant  excepted.  The  evidence  on  both  sides 
agreed  he  had  a  double  hernia  the  next  day  but  one  following  the 
accident,  but  defendant's  evidence  tended  to  show  the  one  on  the 
left  side  was  an  old  one.  The  witness  was  allowed  to  give  the 
above  in  answer  to  the  question  when  she  first  heard  or  knew  he 
was  afflicted  with  a  hernia." 

The  defendant  introduced  one  Hopkins  as  a  witness,  who  testi- 
fied that  at  one  time  prior  to  the  accident,  in  company  with  one 
Grout«  he  was  at  the  plaintiff's  house;  that  Grout  asked  the 
plaintiff  to  wrestle  with  the  witness,  and  that  the  plaintiff  refused, 
using  language  which  witness  could  not  repeat,  that  gave  witness 
to  understand  that  the  reason  for  the  refusal  was  that  he  had  a 
breach.     The  defendant  did  not  produce  Grout  as  a  witness. 

The  plaintiff  introduced  H.  Chase,  one  of  the  selectmen  of  the 
defendant  town  and  one  of  the  managers  of  the  suit,  as  a  witness, 
who  testified  that  he  saw  Grout  after  Hopkins  testified,  had  a 
conversation  with  him,  and  that  Whipple,  the  town  agent,  was 
present.  The  defendant  then  offered  to  show  what  the  conversa- 
tion was  between  Chase  and  Grout  for  the  sole  purpose  of  explain- 
ing why  the  managers  for  the  defendant  had  not  called  (irout  as 
a  witness.    The  court  refused  to  admit  the  evidence,  to  which  the 
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defendant  excepted.  The  counsel  for  the  plaintiff  in  the  argu- 
ment to  the  jury  were  allowed  to  claim  that  the  failure  of  the 
defendant  to  call  Grout,  being  unexplained,  should  be  taken 
against  it  so  far  as  tending  to  show  Orout  would  not  have  sup- 
ported Hopkins'  testimony. 

The  defendant  requested  the  court  to  charge  the  jury  as  fol- 
lows : 

^^  That  a  bridge  is  in  ^  good  and  sufficient  repair/  within  the 
meaning  of  the  statute,  when  it  is  in  a  condition  to  answer  all  the 
uses  for  which  it  was  designed,  and  all  the  purposes  that  the  trav- 
eling public  have  a  legal  right  to  use  it  for  or  require  of  it.  The 
bridge  in  question  having  string-pieces  of  over  thirty  feet  in 
length  between  the  supports  on  which  they  rest,  it  was  unlawful 
for  the  plaintiff  to  drive  upon  a  trot  (as  he  testifies  he  did)  across 
said  bridge,  and  the  town  was  under  no  legal  obligation  to  provide 
a  bridge  for  such  use.  The  plaintiff  did  it  at  his  own  risk  and 
peril,  and  if  he  suffered  injury  thereby  he  cannot  recover. 

^^  That  the  very  fact  of  plaintiff's  illegal  driving  on  said  bridge 
is  evidence  to  be  weighed  by  the  jury  in  determining  the  question 
of  contributory  negligence.  'For  if  plaintiff  had  walked  his  horse 
across  said  bridge  the  presumption  is,  he  would  not  have  been 
injured  nor  his  horse  have  fallen  down.  If  want  of  care  and 
prudence  on  the  part  of  the  plaintiff  contributed  in  the  least  de- 
gree in  point  of  fact  to  the  happening  of  the  accident,  the  plain- 
tiff cannot  recover  though  the  bridge  was  out  of  repair,  for  the 
reason  that  the  court  and  jury  cannot  be  called  on  to  determine 
the  proportionate  effect  of  the  concurring  fault  of  both  parties. 
Exercise  of  ordinary  care  is  not  to  be  presumed,  but  must  be 
proved  as  an  affirmative  fact,  and  the  burden  of  proof  is  on  the 
plaintiff." 

The  court  refused  to  charge  as  thus  requested,  but  did  charge 
on  these  points  as  follows : 

^^  And  the  next  question  is,  did  the  accident  happen  without  any 
fault  or  want  of  care  on  bis  part  contributing  to  it  ? 

^^  Because  if  there  was  any  fault  of  his,  or  any  want  of  care 
that  contributed  to  the  happening  of  this  accident,  or  any  neglect 
of  his,  then  the  law  will  not  attempt  to  parcel  out  how  much  in- 
jury arose  from  the  defective  highway,  and  how  much  from  his 
negligence,  but  he  will  have  to  bear  it  all  himself.  The  plaintiff 
^as  bound  to  use  that  highway  just  as  any  prudent  man  would, 
under  all  the  circumstances,  knowing  all  that  he  did  about  it,  both 
as  to  the  rate  of  speed  at  which  he  was  going  over  it,  and  the 
41 
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darkness  of  the  night  and  everything.  You  have  learned  from 
the  plaintiff  what  he  knew  about  this  highway.  You  have  learned 
from  the  evidence  about  what  the  grade  was,  and  all  about  it. 

^^  The  plaintiff  says  that  he  was  driving  his  horse  upon  a  fair 
trot  Was  that  imprudent?  Was  that  driving  at  the  rate  of 
speed  a  prudent  man  would  drive  knowing  all  about  the  circum- 
stances, having  a  right  to  suppose  and  believe  that  the  town  had 
done  its  duty  and  maintained  its  bridge  just  according  to  its  duty, 
so  that  it  was  safe  for  a  prudent  man  to  pass  over  as  a  prudent 
man  should  ?  *Was  he  acting  as  a  prudent  man  would  under  the 
same  circumstances  "  ? 

^^  You  are  to  be  satisfied  by  all  the  testimony  in  the  case,  that 
this  accident  happened  through  this  insufiSciency  of  the  highway 
without  any  want  of  care  or  any  negligence  of  his  contributing 
thereto,  he  conducting  himself  as  a  prudent  man  would  and  should 
under  the  circumstances.'' 

The  testimony  in  the  cause  was  closed  in  the  afternoon  of  Sat* 
urday,  December  11th,  and  one  argument  made  for  the  plaintiff*, 
at  the  close  of  which  the  court  took  a  recess  till  Monday  morning. 
Willard  Bundy,  one  of  the  jurors  in  the  cause,  on  account  of 
sickness  was  unable  to  be  present  at  the  opening  of  court  on  Mon- 
day morning.  The  court  asked  the  counsel  of  both  parties  if  they 
were  willing  to  proceed  with  the  eleven  other  jurors.  The  de- 
fendant declined  to  do  so.  The  court  thereupon  stopped  proceed- 
ings in  the  case,  and  impanneled  a  jury  in  the  case  of  Randall  v. 
BanclalL  A.  C.  Ritchie  and  Sylvanus  Owen,  who  were  two  of 
the  jurors  in  the  case  of  Weeks  y.  Lyndon^  were  called  and 
served  upon  the  jury  in  Randall  v.  Randall.  That  case  pro- 
ceeded regularly  to  a  verdict.  The  court  then  impanneled  another 
jury  in  the  case  of  Bumham  v.  Jenne»s.  Edwin  0.  Curtis,  Edson 
Weed,  P.  Cunningham  and  A.  G.  Bickford,  who  were  jurors  in 
Weeks  v.  Lyndon^  were  called  and  served  upon  the  jury  in  the 
case  of  Burnham  v.  Jenness^  and  that  case  proceeded  regularly 
to  a  verdict. 

The  point  principally  in  dispute  in  the  case  of  Weeks  v.  Lyndon^ 
was  as  to  the  effect  of  a  hernia  upon  the  plaintiff's  health,  and 
much  testimony  was  produced  upon  that  point.  In  the  case  of 
Randall  v.  Randall^  one  of  the  principal  questions  involved  was 
as  to  the  effect  which  an  assault  made  upon  the  plaintiff  had  upon 
an  existing  hernia  of  the  plaintiff,  and  much  evidence  was  pro- 
duced upon  that  point.  In  both  cases  there  was  considerable 
evidence  given  as  to  whether  the  respective  plaintiffs  could  so 
manipulate  the  hernia  as  to  aggravate  it  and  deceive  the  attend* 
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ing  physician.  One  of  the  plaintiff's  counsel  in  Weeks  v.  Lyndanj 
was  of  counsel  for  the  plaintiff  in  Randall  v.  Randall^  and  took 
an  active  part  in  the  trial;  and  two  of  the  plaintiff's  counsel  in 
the  former  case  were  of  counsel  for  the  defendant  in  the  latter 
case,  and  one  of  them  took  an  active  part  in  the  trial.  The  coun- 
sel for  the  defendant  in  Weeks  v.  Ltfndonj  were  not  of  counsel 
for  either  party  in  Randall  v.  Randall.  On  the  afternoon  of 
Thursday  following  the  court  ordered  the  case  of  Weeks  v.  Lyndon 
to  be  resumed  with  the  original  panel  of  jurors,  Willard  Bundy 
being  present,  at  the  point  where  the  case  was  left  on  the  preced- 
ing Saturday,  and  that  the  defendant  proceed  with  the  argument. 
Thereupon  the  defendant  filed  with  and  delivered  to  the  court  a 
protest  in  writing  against  proceeding  with  the  case,  which  protest 
was  based  on  the  above  facts. 

George  W.  Cahoon  and  TF.   W.  Grout j  for  the  defendant. 

The  evidence  as  to  th^  bridge  was  admissible.  B.  L.  s.  8189  ; 
88  Yt.  668.  Notwithstanding  the  accident  did  not  happen  over 
the  main  string  pieces,  still  the  case  finds  it  was  all  one  bridge, 
and  the  statute  equally  applies  to  the  whole  bridge.  15  Yt.  488  ; 
18  N.  J.  108.  The  court  erred  in  striking  out  any  part  of  the 
deposition.  Stanton  v.  Bridge  Co.y  47  Yt.  174,  7  ;  17  Yt.  602. 
Defendant's  evidence  was  admissible  to  contradict  witnesses  pro- 
duced by  the  plaintiff,  who  testified  that  a  person  of  the  age  of 
the  plaintiff  afflicted  as  he  was  with  hernia  could  not  be  cured. 
88  Yt.  241 ;  48  Yt.  168  ;  lb.  682;  89  Yt.  260  ;  82  Yt.  691. 

The  evidence  given  by  Mrs.  Johnson  and  allowed  by  the  court 
against  the  defendant's  objection,  it  seems  to  us  is  the  worst  kind 
of  hearsay  evidence.  It  was  no  part  of  the  res  gestae.  Holbrook 
et  al.  V.  Murray  et  al.,  20  Yt.  626  ;  Law  v.  Fairfield,  46  Vt.  426 ; 
Davis  V.  Fuller  J 12  Yt.  178  ;    Churchill  v.  Smith,  16  Yt.  660. 

The  conversation  between  Orout  and  Chase  should  have  been 
admitted.  71  Me.  21 ;  82  Me.  429 ;  46  Ga.  616  ;  46  Yt.  466  ; 
46  Yt.  510  ;  47  Yt.  106  ;  41  Yt.  278.  There  was  error  in  the 
charge  of  the  court.  89  Yt.  268  ;  27  Yt.  466 ;  48  Yt.  460 ;  4 
Vt.  229  ;  Rob.  Dig.  p.  878.  The  notice  was  not  sufficient  as  to 
the  description  of  injuries  to  the  horse.    61  Yt.  277. 

It  was  error  for  the  court  to  compel  the  defendant  to  proceed 
farther  with  the  trial  against  its  protest  and  objection.  81  111. 
516  ;  18  ij.  S.  Dig.  p.  238,  s.  609  ;  2  Johns.  Gas.  218  ;  1  Johns. 
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242  ;  9  Ark.  108  ;  10  111.  474  ;  8  Black.  (Ind.)  282 ;  8  Ark. 
119  ;  88  Ga.  872  ;  10  Ohio  St.  598  ;  8  Mo.  28 ;  8  Black.  (Ind.) 
504.  Too  much  care  and  precaution  cannot  be  used  to  preserve 
the  purity  of  jury  trials.  We  cannot  be  too  strict  in  guarding 
trials  by  jury  from  improper  influence.     18  Mass,  217. 

Belden  ^  Ide  and  H.  C.  Baies^  for  the  plaintiff. 

The  evidence  as  to  the  bridge  should  have  been  excluded.  38 
Yt.  671.  Dunklee  merely  gave  his  opinion,  which  clearly  was 
not  admissible.  47  Vt.  172  ;  45  Vt.  480  ;  88  Vt.  124.  Defend- 
ant's  evidence  as  to  hernia  and  its  effect,  &c.,  was  inadmissible. 
89  Me.  287. 

The  defendant  was  allowed  to  show  by  the  same  kind  of  testi- 
mony as  plaintiff's  that  it  was  curable,  and  in  addition  to  this  to 
show  by  medical  witnesses  and  authors  not  only  their  general 
experience,  but  the  results  of  special  cases  coming  within  that 
experience.  It  could  go  no  farther.  9  Allen,  181 ;  110  Mass. 
110  ;  20  Penn.  (  8  Harris)  130  ;  42  N.  H.  97.  Mrs.  Johnson's 
evidence  was  admissible.  33  Ala.  611 ;  48  Vt.  666.  It  was  wholly 
within  the  discretion  of  the  court  whether  to  proceed  with  the 
trial  after  the  defendant's  protest.  24  Pick.  67  ;  1  Oray,  555  ; 
115  Mass.  587. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  I.  The  accident  happened  while  the  plaintiff  was 
driving  faster  than  a  walk  upon  one  of  the  approaches  to  the 
bridge,  and  after  he  had  crossed  the  bridge.  The  approach  was 
composed  of  trestle  work,  and  the  defendant  offered  evidence  to 
show  that  the  main  stringers  of  the  bridge  were  thirty  feet  long  ; 
the  court  refused  to  admit  the  evidence,  and  such  refusal  is  as- 
signed as  error.  The  statute  s.  3139,  B.  L.,  imposes  a  penalty 
upon  any  person  driving  a  horse  ^^  faster  than  a  walk,  on  a  bridge 
with  string  pieces  thirty  feet  long  between  the  supports  "  ;  and 
the  defendant  claims  that  the  plaintiff  being  engaged  in  an  illegal 
act  at  the  time  of  the  accident,  is  not  entitled  to  recover ;  that 
such  an  act  was  negligence  per  ae.  Without  referring  to  tho 
effect  of  such  fast  driving  upon  a  bridge  included  in  the  statute. 
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we  think  the  evidence  was  inadmissible.  The  offer  was  to  show 
that  the  main  stringers  of  the  bridge  were  thirty  feet  long ;  not 
that  they  were  of  that  length  between  the  9upports  ;  and  unless 
such  was  the  fact,  the  driving  would  not  have  been  illegal.  The 
offer  did  not  bring  the  case  within  the  statute.  The  place  of  the 
accident  was  not  upon  the  bridge,  but  on  an  approach  to  it.  The 
statute  refers  to  fast  driving  upon  the  bridge  itself,  not  on  an  ap- 
proach or  wharfing  to  it ;  and  for  this  reason  the  evidence  was 
properly  excluded. 

II.  The  portion  of  the  deposition  of  Dunklee,  objected  to, 
was  rightly  excluded.  It  was  the  opinion  of  the  witness  as  to  the 
sufficiency  of  the  bridge.  The  question  has  been  too  often  decided 
to  need  discussion. 

III.  The  testimony  offered  by  the  defendant  to  show  special 
cases  in  which  men  afflicted  with  hernia  as  badly  as  the  plaintiff 
claimed  to  be,  had  been  able  to  do  work,  ordinarily  done  by  men 
in  the  plaintiff's  condition  of  life,  was  properly  excluded.  This 
was  evidence  of  a  collateral  fact^  and  therefore  inadmissible. 

IV.  The  plaintiff  produced  witnesses  who  testified  that  a  per- 
son of  the  age  of  the  plaintiff  afflicted  as  he  was  with  hernia, 
could  not  be  cured.  The  defendant  afterwards  offered  evidence 
to  show  special  instances  in  which  men  as  old  as  the  plaintiff, 
afflicted  with  hernia  like  his,  had  cured  themselves.  The  court 
rejected  the  evidence :  Was  this  erf*or  ?  Evidence  offered  in  a 
cause  must  be  confined  to  the  point  in  issue.  This  rule  excludes 
all  evidence  of  collateral  facts ;  and  if  the  facts  offered  to  be 
proven  were  such,  then  it  is  not  contended  that  the  evidence 
was  admissible.  But  the  defendant  insists  that  the  offer  to 
show  by  other  men  that  they  had  cured  themselves  was  proper,  as 
such  evidence  illustrated  the  condition  of  the  plaintiff,  and  there- 
fore was  direct  evidence  bearing  upon  it,  and  cite  the  cases  of 
Kent  V.  Lincoln,  82  Yt.  591,  and  Walker  et  ux.  v.  Westfiddj  89 
Yt.  250.  The  question  in  both  of  these  cases  was  as  to  the  suf- 
ficiency of  a  highway ;  and  evidence  was  admitted  to  show  the 
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effect  upon  other  wagons  than  the  plaintiff's  when  passing  over 
the  place  in  question.  The  court  say  that  the  effect  upon  any  car- 
riage would  be  proper  to  be  considered  by  the  jury  in  passing 
upon  the  question  of  the  condition  of  the  road.  The  question 
was  what  was  the  state  and  condition  of  the  road,  and  in  the  lat- 
ter case  as  connected  with  that  question,  whether  there  was  a  hole 
in  the  road  that  a  wagon  wheel  could  drop  into.  Testimony  that 
other  wagon  wheels  went  into  it,  was  admitted  for  the  purpose  of 
showing  its  existence.  We  hardly  think  that  it  will  be  claimed 
that  the  effect  upon  wagons  passing  over  other  places  than  the  one 
in  controversy,  would  be  legitimate ;  and  it  would  be  necessary 
that  the  cases  should  go  to  that  extent  to  be  authority  for  the  admis- 
sion of  the  testimony  excluded.  It  was  liable  to  all  the  objections 
urged  against  the  admission  of  evidence  of  collateral  facts ;  and 
notwithstanding  the  specious  form  of  the  offer,  it  would  have  been 
necessary  to  have  determined  the  various  questions  of,  whether  the 
instances  of  men  were  as  old  as  the  plaintiff,  the  hernia  like  his, 
whether  it  was  hernia  at  all,  and  if  so  whether  the  parties  cured 
themselves.  The  result  would  be  that  a  trial  would  become  too 
protracted,  and  too  many  issues*  created,  for  the  adverse  party  to 
meet.  We  find  no  error  in  excluding  the  evidence.  The  medical 
testimony  of  the  defendant  in  answer  to  like  testimony  of  the 
plaintiff  was  not  excluded  ;  and  we  think  that  upon  the  (question 
at  issue  this  was  all  that  the  defendant  was  entitled  to. 

y.  We  cannot  say  from  the  exceptions  that  the  testimony  of 
Mrs.  Johnson  was  inadmissible.  The  witness  was  being  exam- 
ined as  to  the  time  when  she  first  knew,  or  had  heard,  that  the 
plaintiff  was  afflicted  with  a  hernia.  This  presupposes  that  she 
had  already  testified  that  she  did  know,  or  had  heard  of  it,  and  her 
answers  as  to  the  time  when  she  -first  had  knowledge  in  regard  to 
it,  and  from  whom  she  obtained  it,  may  have  been  proper  under 
certain  circumstances.  For  the  purpose  of  showing  the  existence 
of  the  hernia,  what  his  mother  told  her,  was  but  hearsay  and  in- 
admissible. But  such  testimony  is  often  admitted  for  the  purpose 
of  identifying  an  occasion  or  date.  Hill  v.  Iforthy  34  Vt.  604. 
It  does  not  appear  but  that  it  was  admitted  for  the  latter,  or  other 
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legitimate  purpose,  and  in  order  to  obtain  a  reversal  of  the  judg- 
ment,  error  must  affirmatively  be  shown.  Qreen  v.  D(mald9(m^ 
16  Vt.  162. 

YI.  The  defendant  objected  to  evidence  of  damages  to  the 
plaintiff's  horse,  insisting  that  the  notice  was  insufficient  in  that 
respect.  The  notice  was  that  the  horse  was  "  injured  and  dam- 
aged." Pratt  V.  Sherburne^  68  Vt.  870,  is  decisive  of  that 
question.    There  was  no  error  in  admitting  the  evidence. 

YII.  The  refusal  of  the  court  to  allow  the  defendant  to  show 
the  conversation  between  Chase  and  Grout,  for  the  purpose  of 
explaining  why  the  defendant  did  not  call  Grout  as  a  witness,  we 
do  not  think  was  error.  While  it  may  have  been  legitimate  for 
the  defendant  to  show  that  it  could  not  call  him,  or  perhaps  (when 
in  their  power  to  do  so)  the  reason  why  it  did  not,  the  offer  to 
show  what  the  conversation  was  was  properly  rejected.  It  was 
hearsay,  and  rightly  excluded. 

VIII.  The  exceptions  do  not  show  that  there  was  any  evidence 
in  the  case  upon  which  the  defendant  was  entitled  to  instructions 
upon  its  requests.  They  relate  to  the  effect  of  the  plaintiff's  ille- 
gal driving,  and  the  insufficiency  of  the  road  from  latent  defects. 
There  is  no  statement  of  the  evidence  in  the  case,  or,  what  it 
tended  to  show,  and  the  only  reference  to  the  stenographer's  notes 
is  to  the  offer  of  the  evidence  that  the  stringers  were  more  than 
thirty  feet  long ;  this  fact  alone  would  not  render  the  driving  un- 
lawful. Although  the  requests  may  have  contained  correct  state- 
ments of  law,  the  court  were  not  bound  to  answer  them,  as  it  does 
not  appear  that  they  were  warranted  by  the  evidence ;  and  the 
court  were  not  bound  to  give  instructions  upon  abstract  points  not 
raised  by  the  testimony.  Wetherly  v.  Foster ^  6  Vt.  186  ;  Clark 
V.  Boardman,  42  Vt.  667. 

IX.  We  think  the  court  committed  error  in  proceeding  with 
the  trial  after  the  defendant's  protest.  During  the  recess  taken 
upon  the  trial,  on  account  of  the  sickness  of  one  of  the  jurors, 
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two  of  the  panel  were  drawn  and  served  in  the  trial  of  RandaU 
V.  Randall.  An  important  question  in  both  cases  was  ^'  Whether 
the  plaintiff  could  so  manipulate  hernia  as  to  aggravate  it,  and 
deceive  the  attending  physician."  In  rendering  a  verdict,  there- 
fore, in  the  Randall  case,  Ritchie  and  Owen,  the  two  jurors  who 
served  in  both  cases,  must  necessarily  have  formed  and  expressed 
an  opinion  upon  that  question,  a  fact  which  would  have  disquali- 
fied them  at  the  beginning  of  the  trial  in  the  case  at  bar.  A 
juror  is  incompetent  who  has  ^^  declared  his  opinion  on  either 
side."  Tidd  Pr.  (9  Eng.)  Ed.  853.  A  majority  of  the  court 
think  the  result  was  a  mistrial. 
Judgment  reversed  and  cause  remanded. 


VALENTINE  WEED  v.  W.  H.  PRESTON. 
Jail  Bond.    Jail  Yard,    Lach^.     Neglect. 

When  a  creditor  fails  to  collect  the  amooDt  dae  on  a  jail  bond  throngh  hie  own  iM,vlt 
and  neglect,  by  directing  the  sheriff  who  serred  the  writ  on  the  surety  to  the 
bond,  not  to  attach  his  property,  when  it  woald  have  been  without  such  direo- 
tion,  sQch  creditor  is  wanting  in  dne  diligence,  and  cannot  sustain  an  action 
against  the  sheriff  by  reason  of  the  judgment  debtor's  escape  from  the  liber- 
ties of  the  jail  yard. 

Heabd  on  the  report  of  a  referee,  June  Term,  1880,  Powers, 
J.  presiding.  Judgment  for  defendant.  Action,  to  recover  dam- 
ages for  taking  an  insufficient  jail  bond.  The  case  is  stated 
in  the  opinion. 

E.  W.  Smith,  for  the  plaintiff. 

When  a  debtor  is  committed  on  execution,  and  the  jailor  lets 
him  go  on  jail  bond,  he  guarantees  to  the  creditor  the  aetiuil  suf- 
adency  of  the  bond,  and  to  satisfy  the  judgment  that  may  be  re- 
covered on  the  bond,  if  an  escape  is  committed  by  the  debtor.  12 
Vt.  611 ;  1  Tyler,  218 ;  21  Vt.  398. 
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BeJden  ^  Ide\  for  the  defendant,  claimed  substantially  as  is 
held  by  the  court. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  The  question  presented,  as  appears  from  the  re- 
port, is  whether  the  defendant,  a  sheriff,  is  holden  to  respond  to 
the  plaintiff  for  damages  sustained  by  reason  of  the  escape  of  one 
Little,  a  judgment  debtor  to  the  plaintiff,  from  the  liberties  of  the 
jail  yard  in  Caledonia  County.  The  said  Little,  and  J.  D.  Ab- 
bott as  surety,  executed  to  the  defendant  a  jail  bond  in  the  usual 
form,  and  thereupon  Little  was  admitted  to  the  liberties  of  the 
jail  yard  as  provided  by  statute.  After  his  escape  the  bond  was 
duly  assigned  to  the  plaintiff,  who  brought  suit  upon  it,  and  re- 
covered judgment  against  Abbott,  the  surety.  At  the  time  of  the 
taking  of  the  bond,  and  at  the  time  of  the  bringing  of  suit  upon  it, 
Abbott  had  attachable  property  sufficient  to  secure  the  claim  of 
the  plaintiff,  but  when  judgment  was  obtained  against  him,  his  af- 
fairs had  so  changed  that  the  execution  was  returned  nulla  bona^ 
and  thereupon  this  suit  was  brought.  The  defendant  claims  that 
he  is  discharged  from  liability  by  the  laches  and  negligence  of  the 
plaintiff  in  directing  only  a  nominal  attachment  of  Abbott's  prop- 
erty in  the  suit  against  him,  when  by  attaching  property  upon  the 
writ  in  that  suit,  ample  security  might  have  been  had  to  respond 
to  the  judgment. 

In  Wheeler  el  al.  v.  Pettee,  21  Vt.  598,  Roycb,  Ch.  J.  says : 
^*  We  have  uniformly  held,  that  the  sheriff  guarantees  the  actual 
sufficiency  of  a  jail  bond  when  the  debtor  is  in  execution.  JJdall 
V.  Rice^  1  Tyler,  213  ;  8eott  v.  Week%^  Franklin  County,  January 
Term,  1828,  not  reported."  And  later,  in  the  same  opinion :  "  We 
are  not  disposed  to  deny  that  a  creditor  may  lose  his  remedy 
against  the  sheriff  in  a  case  of  this  kind  by  an  unreasonable  delay 
to  prosecute  the  bond  after  its  assignment  to  him ;  and  possibly  the 
like  result  might  follow  from  similar  delay  in  calling  for  an  as- 
signment of  the  bond,  after  becoming  fally  apprised  of  the  escape." 
There  can  be  no  good  reason  why  this  rule  should  not  extend  to 
any  laches  or  want  of  due  diligence  or  good  faith  on  the  part  of 
the  creditor  in  prosecuting  his  suit  upon  the  bond,  and  the  only 
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question  in  the  present  case  is  whether  the  neglect  to  attach  Ab- 
bott's property  by  tbe  plaintiff  in  his  snit  upon  the  bond  was  such 
negligence  as  would  deprive  him  of  remedy  against  the  defendant 
here.  As  is  said  in  Udall  v.  Biee^  supra^  ^^  The  sheriff  must  take 
such  bail  as  is  not  merely  sufficient  at  the  time  of  executing  the 
bond,  but  such  as  will  be  sufficient  to  respond  the  judgmefU.^^  But 
in  the  light  of  the  other  authority  and  of  common  sense,  this  lan- 
guage must  be  construed  as  if  there  were  added  the  words,  *^  Pro- 
vided the  creditor,  having  elected  to  take  an  assignment  of  the 
bond  and  prosecute  it  himself,  does  so  with  reasonable  and  proper 
diligence  and  good  faith."  No  bad  faith  is  imputed  to  any  of  the 
parties  in  this  case ;  but  we  think  the  neglect  to  secure  his  claim 
against  Abbott  by  attachment  in  the  usual  way,  was  such  a  want 
of  due  diligence  on  the  part  of  the  plaintiff  as  must  be  held  to  ex- 
onerate the  sheriff. 

The  plaintiff  elected  to  take  an  assignment  of  the  bond,  as  the 
statute  provides  that  a  creditor  may  do,  and  to  bring  and  prose- 
cute suit  upon  it  in  his  own  name  and  behalf.  When  he  took  that 
assignment  the  bail  was  solvent  and  responsible ;  by  taking  it  he 
deprived  the  sheriff  of  all  power  or  opportunity  to  take  any  action 
in  the  matter  or  any  measures  for  his  own  security.  It  thereupon 
became  the  duty  of  the  plaintiff  to  prosecute  the  bond  with  due 
diligence,  and  in  the  ordinary  course,  and  use  all  due  means  to 
secure  his  claim  from  the  signers  of  it.  In  the  usual  course,  Ab< 
bott  having  ample  property  legally  subject  to  attachment,  an  at- 
tachment should  have  been  made  upon  the  writ  of  sufficient  thereof 
to  respond  the  judgment.  The  referee  finds  that  the  officer  who 
served  the  writ  could  and  would  have  made  such  attachment  had 
he  not  been  otherwise  instructed  by  the  plaintiff's  attorney.  Ilad 
the  usual  course  been  followed  and  property  attached,  the  bond 
would  have  been  *'  sufficient  to  respond  the  judgment,"  the  claim 
of  the  plaintiff  fully  secured  and  the  sheriff  exonerated.  Since  the 
plaintiff  elected  to  depart  from  the  usual  course  because  of  his 
confidence  in  the  financial  responsibility  of  Abbott,  we  think  the 
loss  resulting  therefrom  should  be  borne  by  him  rather  than  by 
the  defendant.  The  case  seems  analogous  in  principle  to  Wait 
V.  Danaj  Brayt.  87,  in  which  it  was  held  that  the  plaintiff,  assignee 
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of  a  bail  bond,  agreeing  to  have  a  suit  thereon  reviewed  (under 
the  then  practice)  on  nominal  bail,  whereby  the  debt  was  lost, 
the  sheriff  was  exonerated. 

The  judgment  of  the  County  Court  is  affirmed. 


STATE  V.  ROREBT  MEADER* 

Dissenting  opinion  by 

RoYCE,  Ch.  J.  I  am  unable  in  this  case  to  concur  in  the  opinion 
of  the  majority  of  my  learned  brethren  ;  and  as  it  seems  to  me  that 
the  conclusions  reached  by  them  are  neither  justified  by  the  facts 
which  appear  in  the  case  as  reported,  or  supported  in  %ny  degree 
by  the  authorities  quoted,  as  legal  propositions,  and  as  the  rule 
laid  down  seems  to  me  one  which  must  in  practical  application 
prove  very  seriously  embarassing,  I,  though  with  great  reluctance, 
deem  it  my  duty  to  place  my  dissent  apd  its  reasons  upon  the 
record. 

The  respondent  was  indicted  for  perjury,  alleged  to  have  been 
committed  by  him  at  a  justice  trial  involving  the  ownership  of  a 
sled.  At  the  trial  in  County  Court  the  prosecution  produced  as 
a  witness,  one  Burdick,  who  testified,  as  appears  from  the  excep- 
tions and  in  the  reporter's  statement  of  the  case,  in  substance  that 
he  prepared  certain  blue  paint  for  one  Edwin  Taylor ;  that  George 
Taylor,  a  son  of  Edwin,  came  to  him  and  got  the  paint  and  car- 
ried it  away ;  that  the  color  of  the  sled  which  the  respondent  was 
charged  with  newly  painting  to  aid  him  in  a  fraudulent  claim  to 
it  as  one  he  had  formerly  owned  and  lost,  was  light  blue,  and  that 
he  thought  it  was  not  the  same  shade  as  the  paint  he  mixed.  This 
evidence  the  prosecution  offered,  coupled  with  a  statement  that  it 
expected  to  show,  by  Oeorge  Taylor,  that  the  respondent  used 
this  paint  mixed  by  Burdick  to  paint  the  sled,  but  this  it  entirely 
failed  to  do.    There  was  no  evidence  whatever  in  the  case  tend- 

*  Sm  Bams  case,  ante,  126. 
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ing  to  show  that  the  respondent  or  any  one  for  him  had  anything 
to  do  with  the  paint,  or  that  it  was  used  on  the  sled  ;  but  there 
was  evidence  tending  to  show  that  Taylor  got  it  and  used  it  for 
his  own  purposes.  When  the  case  was  concluded  and  given  to 
the  jury,  then  this  testimony  stood  tending  simply  and  only  to 
show  that  the  witness  mixed,  sold  and  delivered  to  a  third  person 
some  paint,  which  that  third  person  used  for  his  own  purposes ; 
that  it  was  not  used  on  the  sled  by  the  respondent  or  anybody 
else,  and  that  it  was  not  even  the  same  color  as  the  paint  that  wag 
used  on  the  sled.  That  it  was  wholly  bare  of  application  to  the 
issues  on  trial,  and  as  entirely  immaterial  and  irrelevant  as  a 
piece  of  evidence  could  well  be,  is  apparent ;  but  that  it  could  by 
any  possibility  tend  to  prejudice  the  respondent's  case  is  beyond 
my  comprehension,  even  had  it  been  submitted  to  the  jury.  But 
the  learned  judge  who  presided  at  the  trial  in  the  County  Court 
instructed  the  jury  that,  the  evidence  not  being  connected  in  ac- 
cordance with  the  offer  of  the  prosecutiou,  went  for  nothing  and 
should  be  disregarded  by  them. 

In  the  opinion  in  this  case,  54  Yt.  180-1,  the  rule  is  stated  to 
be  '^  that  illegal  evidence,  if  objected  to,  though  admitted  under 
an  offer  to  so  connect  it  with  other  proofs  as  to  make  it  compe- 
tent, will  vitiate  a  verdict  for  the  party  offering  it,  if  the  pro- 
posed connection  is  not  established,  unless  the  court  is  able  to  say 
affirmatively^  that  such  evidence  worked  no  injury  to  the  adverse 
party.^*  Even  under  this  rule  I  can  see  no  reason  for  setting 
aside  the  verdict  in  this  case,  because  the  evidence,  being  wholly 
immaterial  and  irrelevant,  could  have  worked  no  injury  to  the 
respondent,  but  on  the  other  hand,  such  negative  force  as  it  could 
have  possessed  at  all  would  weigh  in  his  favor. 

But  I  do  not  understand  the  rule  as  above  stated  to  be  sup- 
ported by  the  authorities  in  this  State,  which,  in  my  judgment, 
uniformly  hold  that  when  testimony  is  offered  in  good  faith,  which 
taken  alone  is  immaterial  or  inadmissible,  but  which  counsel  offer 
to  so  connect  with  other  evidence  as  to  make  it  admissible  and 
then  fail  to  do  so,  if  the  court  instruct  the  jury  to  disregard  it, 
the  verdict  will  not  ordinarily  be  disturbed.     I  shall  content  my- 
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self  with  a  brief  reference  to  the  authorities  cited  in  the  main 
opinion  in  support  of  the  rule  laid  down. 

In  C.  ^  P.  B.  B.  Co.  V.  Baxter,  32  Vt.  805,  the  evidence  re- 
ceived was  of  the  doings  of  a  public  meeting,  and  it  was  not 
claimed  that  the  defendant  was  present  at  the  meeting  or  had  any 
knowledge  of  what  transpired  there.  It  was  clearly  inadmissible, 
and  was  not  coupled  with  any  offer  to  so  connect  it  with  other 
evidence  as  to  make  it  admissible.  Such  being  the  case,  this 
court  very  properly  held  that,  having  admitted  it,  the  court  below 
could  not  charge  it  out ;  but  in  the  opinion  Judge  Pierpoint  says : 

^'  That  the  County  Court  must  have  a  large  discretion  in  re- 
gard to  the  manner  in  which  trials  shall  be  conducted  before  ju- 
ries, must  be  conceded.  For  the  County  Court  to  exclude  from 
the  jury  all  evidence  that  is  inadmissible,  is  exceedingly  difficult 
if  impossible.  Evidence  is  every  day  offered  in  the  County  Court 
which,  at  the  time  it  is  offered  and  standing  alone,  ^could  ha?e  no 
effect ;  it  is  only  when  taken  in  connection  with  other  evidence 
that  it  has  any  weight.  When  such  testimony  is  offered,  accom- 
panied with  the  statement  of  the  counsel  offering  it,  that  he  in 
good  faith  intends  to  connect  it  with  other  testimony,  which,  when 
introduced,  will  make  the  offered  testimony  admissible,  the  court 
must  receive  it,  for  in  many  cases,  if  such  other  testimony  is 
offered  first,  it  will  be  liable  to  the  same  objection,  neither  being 
admissible  alone,  but  together  both  are  so.  If,  however,  it  turns 
out  that  after  one  part  is  put  into  the  case,  the  attorney  finds  that 
he  is  unable  to  prove  the  other,  there  is  no  other  way  in  which 
the  court  can  correct  the  error,  except  to  instruct  the  jury  to  dis- 
regard it.  So  when  evidence  gets  into  a  case  through  inadvert- 
ence, or  where,  as  sometimes  happens,  when  all  the  evidence  is 
io  on  both  sides,  the  case  assumes  a  form  that  is  unexpected  by 
both  parties,  and  that  renders  more  or  less  of  the  evidence  imma- 
terial, the  court  must  regulate  the  matter  by  their  charge.  In 
jury  trials  all  will  concede  that  the  introduction  of  inadmissible 
evidence  is  an  evil  and  calculated  to  do  mischief,  still,  as  we  have 
seen,  it  is  one  that  under  the  best  administration  of  justice  cannot 
always  be  avoided,  yet,  as  it  is  an  evil,  it  is  clearly  the  duty  of 
the  court  conducting  the  trial  to  avoid  it  by  excluding  such  evi- 
dence whenever  it  can  be  seen  that  it  ought  to  be  done.  The  evil 
must  be  tolerated  so  far  as  it  cannot  reasonably  be  avoided,  be- 
yond that  it  should  not  be.  #  .  .  We  think  that  in  all  cases 
where  testimony  is  offered  that  in  the  then  present  aspect  of  the 
case  is  inadmissible,  unaccompanied  with  any  assertion  on  the 


664  GENERAL  TERIJ, 

State  «.  Meader. 

part  of  tho  attorDey  o£fcring  it,  that  he  intends  and  expects  to  in- 
troduce other  evidence,  which  when  in  will  make  such  testimony 
admissible,  the  testimony,  if  objected  to,  should  be  rejected,  and 
to  admit  it  is  an  error  that  is  not  cured  by  the  court's  directing 
the  jury  in  their  charge  to  lay  it  out  of  the  case/' 

Boyd  V.  Beadsboro,  Windham  County,  February  Term,  1879, 
not  reported,  was  an  action  against  a  town  for  injuries  on  the 
highway.  The  plaintiff,  against  the  objection  of  the  defendant, 
was  permitted  to  introduce  evidence  of  certain  statements  or  ad- 
missions of  the  selectmen  of  the  defendant  town.  This  was  of- 
fered as  independent  evidence,  not  coupled  with  any  offer  to  so 
connect  it  as  to  make  it  admissible.  The  learned  judge  wh<>  pre- 
sided at  the  trial  below  upon  reflection  perceived  that  he  had 
erred  in  admitting  the  testimony,  and  instructed  the  jury  not  to 
regard  or  weigh  it ;  but  this  court  held  that  the  error  could  not 
be  thus  cured. 

In  State  v.  Hammond^  Windsor  County,  February  Term,  1879, 
not  reported,  the  objectionable  evidence  was  received,  coupled 
with  an  offer  from  the  State's  attorney  to  so  connect  it  with  the 
respondent  as  to  make  it  admissible.  This  he  failed  to  do,  and 
the  court  did  not  instruct  the  jury  to  disregard  it.  That  was  held 
error  by  this  court,  and  in  delivering  the  opinion,  Pierpoint,  Ch.  J., 
said: 

<*  The  evidence  having  been  received  and  the  government  hav- 
ing failed  to  connect  Hammond  with  it  so  as  to  make  it  admissi- 
ble, it  was  the  duty  of  the  court  to  instruct  the  jury  that  they  must 
disregard  it,  and  as  the  evidence  bpre  upon  a  vital  point,  the  instruc- 
tion should  have  been  decided.  But  the  court  in  the  charge  did 
not  refer  to  this  evidence  at  all,  but  left  it  for  the  jury  to  consider 
with  the  other  evidence  bearing  upon  the  question.  The  other 
evidence  may  have  been  sufficient  to  satisfy  the  jury ;  of  this  we 
cannot  be  certain ;  but  it  is  easy  to  see  that  the  jury  might  give 
great  weight  to  this  evidence  if  they  considered  they  were  at  lib- 
erty to  weigh  it  at  all.  In  this  respect  we  think  the  County  Court 
erred." 

Sterling  v.  Sterling^  41  V t.  80,  was  a  bastardy  case.  Evidence 
was  received  tending  to  show  acts  of  intercourse  and  improper 
familiarities  of  the  prosecutrix  with  persons  who  the  evidence  did 
not  tend  to  show  had  intercourse  with  her  within  the  time  in 
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which  the  child  must  have  been  begotten.  It  was  coupled  with 
no  offer  to  connect  it  in  any  way  so  as  to  make  it  admissible,  and 
this  court  held  that  the  error  committed  in  admitting  it  was  not 
cured  by  the  instruction  of  the  court  in  his  charge  to  the  jury  that 
it  was  not  to  be  considered. 

Wood  T.  Willardy  86  Yt.  82,  was  an  action  of  trespass,  qtiare 
elausumj  and  the  plaintiff  was  permitted  to  prove  his  own  declara- 
tions and  those  of  his  grantor  as  to  the  location  of  the  line  in  his 
own  favor.  No  offer  or  attempt  was  made  to  connect  the  testi- 
mony so  as  to  make  it  admissible,  and  there  was  nothing  to  show 
that  it  was  not  submitted  to  the  jury  by  the  court. 

So  far  as  Hodge  v.  Bennington^  48  Yt.  450,  has  any  applica- 
tion, it  is  simply  to  the  effect  that  the  admission  of  evidence  that 
is  only  immaterial^  as  in  this  case,  is  no  ground  for  reversing  the 
judgment. 

It  seems  to  me  clear  that  not  a  single  one  of  the  authorities 
cited  in  the  principal  case,  supports  the  rule  there  laid  down,  but 
that  all  of  them,  as  also  Northfield  v.  Plymouth,  2Q  Yt.  582; 
Harris  v.  Holmes,  80  Yt.  852  ;  Kimball  v.  Locke,  81  Yt.  688 ; 
State  V.  McDonnell,  82  Yt.  491 ;  Jenne  v.  Joelyn,  41  Yt.  478 ; 
Earl  V.  Tupper,  45  Yt.  275 ;  StaU  v.  Baheock,  51  Yt.  570 ; 
Hovston  V.  Russell,  52  Yt.  110  and  Randall  v.  Preston,  lb.  198, 
are  directly  or  practically  in  conflict  with  it.  The  practical  diffi- 
culties in  the  way  of  living  up  to  such  a  rule  in  the  trial  of  causes 
are  well  illustrated  by  the  language  of  our  late  lamented  Chief 
Justice  in  the  82d  Yt.,  above  quoted. 

The  rule  established  by  the  authorities  in  this  State  as  I  under- 
stand them,  is  recognized  in  all  our  sister  States  so  far  as  I  have 
been  able  to  ascertain,  and  is  supported  by  a  great  many  author- 
ities, among  which  may  be  mentioned  Abney  v.  Kingsland,  10 
Ala.  855  ;  Spears  v.  Cross,  7  Port.  Ala.  487  ;  Moseley  v.  Gordon, 
16  Ga.  884  ;  Bedell  v.  Janney,  9  111.  198 ;  Granger  v.  Warring- 
ton,  8  lb.  299 ;  Rogers  v.  Brent,  10  lb.  578  ;  Bamum  v.  Bamum^ 
9  Conn.  242 ;  Shannon  v.  Kinney,  1  A.  K.  Marsh,  (Ky.)  8  ;  Luke 
V.  Mumford,  12  Miss.  812  ;  State  v.  McAllister,  28  Me.  189 ;  State 
V.  Cherry,  68  N.  C.  498;  Allan  v.  Memasters,  8  Watts,  181; 
Bangor  v.  Brunswick,  80  Me.  898 ;  Cotton  v.  Campbell,  8  Tex. 
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498 ;  Fitzgerald  v.  State,  14  Mo.  418 ;  Murphy  v.  Baker,  28 
How.  Pr.  251 ;  Dillon  v.  Peoplee,  Mich.  857 ;  Judge  v.  Stone, 
44  N.  H.  698 ;  Plainer  v.  Plainer,  78  N.  Y.  90 ;  Palmer  r.  Me- 
Cafferiif,  16  Cal.  884 ;  Cam  v.  FiUman,  68  Penn  ;  Siook  v.  Si- 
moneon,  72  Ind.  88 ;  Bayliee  v.  Ooekcrofi,  81  N.  Y.  868 ;  Anik 
V.  MeClure,  82  0.  State,  202 ;  Cook  v.  iZoiiW<m,  42  Iowa,  474 ; 
Marks  v.  King,  64  N.  Y.  628 ;  Shepard  v.  AZfcn,  16  Kan.  182 ; 
Baker  v.  Swan,  82  Md.  856 ;  State  v.  Bhoades,  6  Nev.  862. 

Id  New  York  and  some  other  of  the  States  it  is  held  that  the 
party  objecting  to  the  evidence  must  affirmatively  move  the  court 
to  strike  it  out,  or  the  appellate  court  will  consider  that  his  ob- 
jection was  waived,  the  "  striking  out  of  evidence  "  under  their 
practice  being  tantamount  to  ^'  charging  it  out "  in  ours,  thus 
going  farther  than  our  courts  have  ever  done,  it  being  considered 
here  the  duty  of  the  court  to  direct  the  jury,  without  special  re- 
quest, to  throw  out  of  the  case  evidence  which  may  have  gotton 
into  it  improperly.  See  Mc  Carney  v.  People,  83  N.  Y.  408,  and 
the  other  New  York  cases  referred  to. 

The  doctrine  which  seems  to  be  deducible  from  the  main  opinion 
in  this  case,  that  inadmissible  evidence  once  given,  no  matter 
under  what  circumstances,  before  the  jury,  cannot  be  withdrawn 
by  the  court  in  its  charge  so  as  to  save  the  verdict,  is  necessarily 
inconsistent  with  the  necessary  and  universally  recognized  rules 
that  the  court  may  withdraw  from  the  coosideration  of  the  jury 
improper  evidence  given  before  them  by  mistake,  inadvertence  or 
accident,  through  ignorance  or  misapprehension — as  where  a  wit- 
ness cannot  be  seasonably  interrupted  in  his  narrative  and  the 
like-— even  though  it  may  not  be  objected  to,  and  that  the  order  of 
evidence  is  in  the  discretion  of  the  trial  court,  for  which  there  is 
an  immense  mass  of  authority. 
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THE  FIRE  ASSOCIATION  OF  PHILADELPHIA  v.  THE  MER- 
CHANTS' NATIONAL  BANK  OF  ST.  JOHNSBURY. 

Evidence,     Crose-JExamination.     Presumption  of  Innocence. 

In  an  action  of  aflsumpsit  to  recover  the  amount  of  a  draft  drawn  on  the  plaintiff,  dis- 
counted  by  the  defendant,  sent  forward  for  collection  and  paid  by  the  plaintiff, 
the  question  being  whether  one  H.  had  forged  the  name  of  Q.,  the  payee,  as  an 
endorsement  on  the  draft,  and  misappropriated  the  proceeds,    Seid, 

1.  The  objection  being  general,  evidence  to  prove  that  H.,  when  the  draft  was  drawn, 

was  pressed' for  money,  that  one  party  having  indorsed  for  him  for  several  hun- 
dred dollars,  was  pressing  him  at  that  time  for  payment;  also,  his  liabilities 
and  the  character  of  the  claims,  as  that  he  had  misappropriated  funds,  was  ad- 
missible to  prove  his  motive  for  forgery,  and  to  meet  defendant's  testimony  as 
to  his  liabilities. 

2.  Evidence  as  to  conversation  between  H.  and  G.,  and  postal  cards  written  by  G.  to 

H.  making  inquiries  as  to  the  draft,  subsequent  to  making  the  draft,  were  ad- 
missible. 

8.  It  was  legitimate  cross-examination  to  inquire  of  H.  as  to  his  financial  standing  and 
that  of  the  firm  to  which  he  belonged,  at  the  time  when  the  draft  was  drawn. 

4.  The  court  properly  disregarded  the  defendant's  request,  that  it  was  not  to  be  af- 
fected in  any  manner  by  the  acts,  conduct,  etc,  of  EL  and  G.  after  it  purchased 
the  draft. 

6.  It  is  presumed  that  H.  was  innocent,  and  it  was  incumbent  on  the  plaintiff  to  over- 
come that  presumption;  but  it  was  proper  for  the  jury  to  consider  the  fact  that 
he  had  been  convicted  of  the  forgery  in  question  in  a  criminal  prosecution,  as 
proper  evidence  to  overcome  the  presumption. 

6.  Presumption  of  innocence,  explained. 

AssuBiPSiT.  Trial  by  jury,  June  Term,  1881,  Caledonia 
County,  Bobs,  J.,  presiding.  Verdict  foi*  the  plaintiff.  Plea, 
general  issue. 

The  plaintiff  claimed  to  recover  of  the  defendant  the  sum  of 
9541.10,  paid  by  the  plaintiff  upon  a  draft  drawn  by  Bowman  A 
Hopkins  upon  the  plaintiff  in  favor  of  Charles  H.  Oreen,  which 
draft  the  defendant  had  discounted,  and  sent  forward  for  collec- 
tion of  the  plaintiff,  bearing  upon  it  what  purported  to  be  the  in- 
dorsement of  Oreen,  the  payee,  but  which  indorsement  the  plain- 
tiff claimed  was  not  the  signature  of  Oreen,  nor  authorized  by 
him,  but  forged. 

The  following  facts  were  conceded :    Oreen,  who  was  a  furni- 
ture dealer  in  Barton,  had  an  insurance  on  his  stock  in  plaintiffs' 
42 
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company,  which  was  effected  by  Bowman  A  Hopkins,  insurance 
agents  at  St.  Johnsbnry.  Green  had  also  an  insurance  on  the 
same  stock  in  the  Phoenix  Company  of  Hartford,  Conn. 

About  the  18th  of  July,  1876,  Greenes  stock  was  partially  de- 
stroyed by  fire.  The  amount  of.  the  loss  was  settled  by  an  ad- 
juster and  the  proportion  of  the  loss  for  the  plaintiff  to  pay  was 
the  sum  of  $511.41.  The  proper  proof  was  made  to  the  plaintiff 
of  Green's  loss,  and  plaintiff  wrote  to  Bowman  &  Hopkins  to  draw 
on  them  for  the  amount. 

On  Tuesday  morning,  August  1,  1876,  Green  sent  a  card  to 
Hopkins  that  he  was  going  to  Wells  River,  but  should  be  up  ou 
the  three  o'clock  p.  m.  train,  and  desired  Hopkins  to  meet  him  at 
St.  Johnsbury  depot  and  settle  his  loss.  Hopkins  met  Green  at 
the  depot  as  requested,  where  they  had  an  interview.  The  train 
stopped  but  seven  minutes  at  St.  Johnsbury,  and  Green  went 
north  on  the  train.  Soon  after  the  train  left,  Hopkins  went  to  the 
defendant  bank  with  the  draft  in  question,  with  the  name  of  Ghas. 
H.  Green  written  upon  it,  and  on  producing  the  plaintiff's  letter 
authorizing  Bowman  <fe  Hopkins  to  draw  in  favor  of  Green,  the 
draft  was  discounted  by  the  defendant  and  the  amount  paid  to 
Hopkins.  The  defendant  sent  the  draft  forward  for  collection  in 
due  course,  and  the  plaintiff  paid  it  on  presentation  about  the  4th 
of  August,  1876. 

Immediately  after  procuring  the  draft  to  be  discounted  at  the 
Merchants'  Bank,  Hopkins  went  to  the  First  National  Bank, 
where  he  deposited  $420  of  the  money  thus  obtained  at  the  Mer- 
chants' Bank,  in  his  own  name,  and  at  the  same  time  procured  a 
draft  for  the  sum  of  $411,  in  favor  of  one  Emerson,  and  the  same 
was  delivered  to  Emerson  the  same  day.  The  balance  of  the 
money  was  not  deposited  and  no  account  of  the  transaction  was 
entered  on  the  books  of  Bowman  &  Hopkins. 

The  plaintiff  introduced  said  Green  as  a  witness,  who  testified 
as  follows  in  relation  to  the  interview  between  him  and  Hopkins 
at  the  St.  Johnsbury  depot :  ^^  I  met  Hopkins  near  the  lower  end 
of  the  platform  of  the  depot.  I  told  him  I  wanted  to  settle  up  my 
insurance.  He  said  that  was  what  he  came  for.  Hopkins  said 
he  had  forgotten  the  amount,  and  asked  me  to  give  it  to  him.  I 
told  him  it  was  $511.41.  He  took  out  a  piece  of  paper  from  his 
pocket-book  and  asked  me  to  put  down  the  amount.  I  did  in  fig- 
ures. He  said,  write  your  name  so  I  may  know  what  it  is  when 
I  get  to  the  office.  I  took  a  pencil  from  my  pocket  and  stepped 
to  the  corner  board,  and  he  said,  write  your  name  in  full,  Charles 
H.  Green,  and  I  did  so.  He  said  he  would  send  it  to  the  com- 
pany, and  the  company  would  send  a  draft  to  him,  and  he  would 
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send  it  to  me,  atid  I  should  get  it  by  Saturday  or  Monday.  I 
told  him  I  wanted  it/'  The  said  Green  denied  that  on  that 
occasion  he  went  into  the  baggage  room  of  the  depot  or  that 
he  wrote  anything  with  a  pen,  or  wrote  anything  except  on 
the  corner  board  as  above  stated,  and  denied  that  he  wrote  his 
name  or  authorized  any  one  to  write  his  name  on  the  controverted 
draft.  The  name  on  the  back  of  the  draft  was  written  Ohas.  H. 
Chreen.  The  defendant  introduced  the  said  E.  D.  Hopkins  as  a. 
witness,  and  in  relation  to  the  interview  between  him  and  Green 
at  the  depot,  and  what  transpired  on  the  occasion,  testified  as 
follows :  ^^  I  got  word  from  him  to  meet  him  at  the  depot  on  the 
up  express  train.  Near  time  of  express  I  went  down  to  depot  to 
settle  with  him.  Met  him  down  by  lower  end  of  platform.  Can't 
tell  which  first  alluded  to  business  ;  think  he  said  he  came  to  see 
about  his  insurance,  and  I  told  him  that  was  my  purpose.  I 
asked  him  the  amount.  He  told  me.  I  asked  if  it  was  less  the 
discount ;  can  only  judge ;  think  it  was  amount  I  wrote  in  inside 
the  draft,  1541.11.  Couldn't  determine  that;  told  him  I  would 
fix  it,  make  a  draft,  and  he  could  sign  it,  and  I  would  send  it  on. 
We  went  into  baggage  room  and  I  filled  out  draft  and  told  him  to 
write  his  name  on  it  same  as  it  was  written  inside,  and  he  did  so. 
He  wrote  it  at  desk  in  baggage  room  at  depot,  and  I  saw  it. 
Don't  recollect  I  had  any  special  conversation  except  he  asked  me 
to  hurry  it  up." 

The  testimony  of  these  two  witnesses  was  mainly  the  only  di- 
rect evidence  on  the  question  of  the  making  of  said  draft  and  en- 
dorsement and  by  whom  the  endorsement  was  made. 

The  plaintiff  introduced  a  letter  written  by  Hopkins  in  the  fall 
of  1876,  wherein  Hopkins  stated  that  August  1  he  and  Green 
went  into  the  baggage  room,  and  Roach,  the  baggage  master, 
handed  him  a  pen  to  write  the  draft ;  and  also  Roach  testified 
that  he  knew  Green  well,  but  never  saw  him  in  the  baggage  room 
alone  or  with  Hopkins  until  after  August  1, 1876,  and  that  he  did 
not  hand  Hopkins  a  pen  there  in  the  presence  of  Green. 

The'  plaintiff  introduced  evidence  tending  to  support  and  cor- 
roborate its  witness,  Green. 

The  defendant  introduced  evidence  tending  to  support  and  cor- 
roborate its  witness,  Hopkins. 

The  plaintiff  introduced  witnesses  acquainted  with  Green's 
handwriting,  and  also  witnesses  claiming  to  be  experts  in  hand- 
writing, whose  testimony  tended  to  prove  that  said  indorsement 
on  said  draft  was  not  the  handwriting  of  Green. 

The  defendant  introduced  witnesses  of  the  same  character. 
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whose  testimony  tended  to  prove  that  said  endorsement  was  the 
trne  and  genuine  signature  of  Oreen. 

The  case,  however,  largely  depended  on  the  degree  of  credit  to 
be  given  to  the  main  and  direct  witnesses,  Green  and  Hopkins. 

In  the  examination-in-chief  of  Hopkins,  not  in  answer  to  any 
direct  inquiry,  the  witness  said  he  went  away  September  26,  and 
that  Bowman  &  Hopkins  were  not  then  in  a  failing  condition  as 
he  knew  of;  that  there  was  no  need  of  their  failing.  He  was 
subsequently  inquired  of,  in  chief,  as  to  his  own  and  the  firm's 
assets  and  liabilities  August  1, 1876,  and  for  a  few  days  follow- 
ing. When  the  cross-examination  was  reached,  the  plaintiff's 
counsel  asked  witness  to  furnish  a  list  of  his  company's  assets  on 
that  and  following  days,  and  remarked  that  his  claim  that  Bow- 
man &  Hopkins  were  solvent  at  that  time  was  new  to  them.  No 
disclaimer  of  the  witness'  voluntary  statement  was  then,  nor  at 
any  time,  made. 

The  plaintiff  also  offered  in  rebuttal  to  prove  by  Edwin  Joslin 
of  Barton,  that  he  came  down  to  St.  Johnsbury  on  the  morning 
train  of  August  1, 1876,  and  returned  to  Barton  on  the  same  train 
in  the  afternoon  with  Green ;  that  at  St.  Johnsbury  he  had  an 
interview  with  Hopkins  in  regard  to  matters  between  his  firm  and 
Hopkins  ;  that  his  firm  was  indorser  on  a  note  for  Hopkins  at  the 
First  National  Bank  of  $550,  and  that  a  check  for  $200  his  firm 
had  sent  to  Hopkins  had  been  used  by  him  contrary  to  their  di- 
rection ;  that  he  told  Hopkins  that  he  had  come  down  with  a  de- 
termination to  have  that  paper  taken  up  that  day  or  put  in  a  way 
of  being  fixed  up ;  that  Hopkins  said  he  could  not  do  anything 
that  day ;  that  Hopkins  said  he  had  got  to  go  to  the  depot  to  meet 
a  man,  and  he  went  to  the  depot  with  him  and  immediately  took 
his  seat  in  the  train  for  home,  before  the  interview  between  Hop- 
kins and  Green  ;  that  after  leaving  St.  Johnsbury  he  had  conver- 
sation with  Green  in  the  cars  about  his  insurance. 

All  this  evidence  of  Joslin  was  seasonably  objected  to  by  the 
defendant,  but  admitted  by  the  court,  to  which  defendant  ex- 
cepted. 

The  plaintiff  also  offered  in  evidence,  in  support  of  its  case, 
certain  correspondence  and  interviews  between  Green  and  Hop- 
kins in  the  months  of  August  and  September,  1876,  after  the  draft 
had  been  negotiated  by  Hopkins  to  defendant  Three  postal 
cards  were  introduced  and  read,  written  by  Green  to  Bowman 
&  Hopkins.  Green  testified  that  he  received  no  replies  to  the 
first  and  second  cards  ;  and  the  reply  to  the  third  card  was  writ- 
ten by  Bowman,  Hopkins  having  gone  away  to  New  Hampshire. 
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Hopkins  denied  having  seen  but  one  of  these  cards,  either  the  first 
or  second,  and  there  was  no  evidence  he  saw  them  except  that 
they  were  found  in  the  files  of  Bowman  &  Hopkins ;  and  Bowman 
testified  that  Hopkins  had  a  separate  table,  and  that  he  laid  these 
and  all  other  mail  matter  addressed  to  him,  which  came  in  his  ab- 
sence, upon  Hopkins'  table. 

Plaintiff  also  gave  evidence  of  three  interviews  between  Green 
and  Hopkins,  two  at  Barton  and  one  at  St.  Johnsburj ;  that  at 
these  interviews  Green  asked  Hopkins  if  that  check  had  come 
from  the  company,  and  Hopkins  replied  it  had  not,  and  he  had 
not  heard  a  word  from  it,  and  probably  the  company  were  going 
to  take  their  sixty  days. 

The  evidence  in  relation  to  this  correspondence  between  Hop- 
kins and  Green,  and  all  acts  or  declarations  of  either,  after  the 
discount  of  said  draft  by  the  defendant,  was  seasonably  objected 
to  by  defendant,  but  admitted  by  the  court  for  the  purpose  of 
showing  the  acts  and  understanding  of  the  parties  to  the  transac- 
tion before  any  controversy  had  arisen ;  to  which  the  defendant 
excepted. 

Hopkins  testified  that  when  the  draft  was  drawn  he  was  uncer- 
tain whether  it  was  drawn  for  the  exact  amount,  and  whether  the 
discount  of  interest  for  sixt^  days  to  which  the  company  was  enti- 
tled had  been  taken  out ;  and  that  he  told  Green  as  soon  as  he 
heard  from  the  company  he  would  send  him  the  money  or  a  check 
for  the  amount ;  and  that  he  wrote  the  company  the  night  after 
the  draft  was  drawn  that  he  was  uncertain  as  to  the  amount,  and 
requested  an  answer  as  to  that.  Hopkins'  letter  was  read  in  evi- 
dence. Hopkins  admitted  the  interviews  as  stated  by  Green,  but 
that  Green's  inquiry  was,  whether  he  had  heard  from  the  com- 
pany, and  that  he  replied  he  had  not. 

On  the  cross-examination  of  fiopkins,  counsel  for  the  plaintiff 
proposed  to  examine  him  as  to  the  financial  standing  of  Bowman 
&  Hopkins,  and  also  his  own  financial  condition,  claiming  that 
both  were  hopelessly  insolvent  on  the  1st  of  August,  1876.  To 
this  defendant  objected,  but  the  court  admitted  the  same. 

Green  testified  that  not  getting  his  money  as  he  expected,  about 
the  last  of  September,  1876,  he  procured  one  Parker  to  write  to 
plaintiff  on  the  subject,  and  received  a  reply  that  they  had  paid 
the  amount  on  a  draft  indorsed  by  him  ;  that  he  wrote  them  that 
his  indorsement  was  not  made  by  him  or  by  his  authority  ;  that 
thereupon  the  plaintiff  sent  Pope,  its  agent,  to  investigate  the 
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matter;  that  Pope  came  to  see  him,  aad  he  claimed  to  Pope 
that  his  name  on  the  draft  was  a  forgery.  How  much  in- 
vestigation Pope  made  did  not  appear,  as  Pope  is  now  dead  ;  bat 
on  the  return  oC  Pope  the  plaintiff  paid  the  amount  of  the  loss  to 
Green,  and  brought  this  suit  to  recover  the  money  paid  on  the 
draft. 

The  plaintiff  introduced  several  witnesses  in  relation  to  the 
character  of  Hopkins,  most  of  whom  testified  that,  by  common  re- 
port, his  did  not  stand  upon  a  par  with  men  in  general.  On  cross- 
examination,  some  of  them  stated  they  heard  nothing  against  his 
character  before  the  failure  of  Bowman  &  Hopkins  in  the  fall  of 
1876. 

The  defendant  also  claimed,  and  requested  the  court  to  charge 
the  jury,  that  this  defendant  was  not  to  be  affected  in  any  manner 
by  the  acts,  conduct,  declarations,  or  admissions  of  Hopkins  and 
Green,  or  either  of  them,  made  or  done  after  the  defendant  had 
purchased  the  draft  in  question,  and  of  which  the  defendant  had 
no  knowledge. 

So  far  as  the  court  charged  at  all  upon  the  subject  of  this  re- 
quest, it  was  as  follows : 

^^  The  direct  testimony  is  that  of  Green  and  Hopkins.  Bearing 
upon. that  somewhat  is  the  testimony  of  Drew  and  the  testimony  of 
Joslin,  and  bearing  upon  it  more  or  less  directly,  is  the  conduct 
of  the  parties  on  that  day  and  afterward — that  is,  the  conduct  of 
the  actors,  Green  and  Hopkins — not  of  these  parties.  These  pa- 
pers were  all  put  in,  the  communications,  the  postal  cards,  &c., 
and  various  papers  were  put  in  as  bearing  on  the  conduct,  not  as 
to  the  truth  of  their  contents  particularly,  but  as  to  the  conduct  of 
these  parties  relative  to  this  transaction,  to  enable  you  to  deter- 
mine which  one  is  telling  the  truth  about  it.  The  plaintiff  relies 
upon  Green's  testimony,  upon  Joslin's  testimony,  upon  Drew's 
testimony,  and  upon  these  postal  cards,  upon  the  testimony  of 
Chandler,  Austin  and  Foster,  as  tending  to  show  that  Green  un- 
derstood all  along,  till  the  facts  came  out,  this  matter  different 
from  what  Hopkins  says  the  transaction  was.  They  rely  also 
upon  the  conduct  of  Hopkins,  that  he  was  in  straightened  circum- 
stances. They  say  that  the  testimony  tends  to  show  that ;  that  he 
was  under  the  necessity  of  having  some  money ;  that  he  had  gone 
to  Stevens  to  get  this  computed  before  hand ;  that  he  knew  all 
about  what  the  sum  was  ;  that  it  is  pretence  that  he  didn't  know 
what  the  sum  was ;  that  he  went  to  the  Merchants'  Bank  to  get 
this  cashed  rather  than  to  the  First  National  Bank ;  that  he  took 
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this  and  paid  it  to  Emerson  rather  than  to  Oreen,  and  that  he 
knew  that  Green  wanted  the  money,  and  then  in  their  subsequent 
conversations  he  didn't  enlighten  Green  that  he  had  the  money, 
and  in  all  the  conversations  talked  as  though  he  had  not  drawn 
the  money  at  all,  and  that  the  money  was  still  coming  from  the 
Fire  Association,  and  that  he  had  not  the  funds.  I  only  hint 
briefly  at  this  testimony  and  what  they  claim. 

On  the  other  hand  the  defendant  relies  on  the  testimony  of 
Hopkins  ;  also,  upon  the  ink.  They  say  it  must  have  been  done 
there  in  the  baggage  room,  and  it  is  improbable  that  he  would 
attempt  to  forge  there,  his  unfamiliarity  with  Green's  handwriting 
and  inability  to  imitate  it  so  closely,  and  the  close  imitation — ^if 
it  is  an  imitation — of  the  signature,  and  the  form  of  the  signature 
*  Chas.'  instead  of  *  0.  H.'  or  *  Charles  H.'  You  have  heard 
the  various  claims  put  forth  by  the  defendant  in  regard  to  it." 

The  defendant  also  insisted,  and  requested  the  court  to  charge 
the  jury,  that  inasmuch  as  the  issue  made  by  the  plaintiff  in  the 
case  involved  the  necessity  of  establishing  the  fact  that  Hopkins 
had  committed  the  crime  of  forgery  in  writing  Green's  name  upon 
the  back  of  the  draft  in  question,  the  presumption  of  law  was 
against  it,  and  that  to  establish  its  right  to  recover,  the  plaintiff 
must  overcome  not  only  the  evidence  of  the  defendant,  but  also 
this  legal  presumption  of  innocence  as  well,  by  a  fair  balance  of 
evidence  in  the  plaintiff's  favor. 

Upon  this  subject  the  court  charged  the  jury  as  follows  : 
**  There  is  in  this  class  of  cases  another  principle  also  that  ap- 
plies. In  all  civil  cases  where  the  establishment  of  the  issue  on 
trial  involves  a  crime,  you  are  entitled  to  take  into  consideration 
that  fact  in  determining  whether  the  issue  is  made  out  or  not ; 
and  the  rule  is  very  much  as  stated  by  Judge  Poland,  that  the 
legal  presumption  of  innocence  attaches,  and  is  to  be  weighed  in 
favor  of  the  party  who  claims  that  the  transaction  is  an  innocent 
one.  But  that  is  a  legal  presumption  of  innocence,  and  is  nothing 
more  than  this,  that  the  jury  are  not  to  start  out  with  the  idea 
that  the  crime  has  been  committed,  and  that  it  is  a  crime ;  but 
from  all  that  is  developed  in  the  case  they  will  say  whether  from 
the  character  that  is  developed  of  the  person  who  is  claimed  to 
have  committed  the  crime,  just  what  there  is  to  that  legal  pre- 
sumption and  how  much  weight  they  will  give  it.  A  man  has  al- 
ways borne  a  good  character,  if  there  is  nothing  about  the  case 
itself  that  shows  anything  that  would  contaminate  his  character, 
then  there  is  something  to  this  legal  presumption  of  innocence. 
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Every  man  is  presumed  to  be  innocent  until  he  is  proved  guilty. 
Against  some  men  it  would  take  stronger  proof  (it  depends  upon 
the  man's  character)  to  overcome  that  legal  presumption  than  it 
would  as  to  others.  The  legal  presumption  is  to  have  just  such 
weight  as  the  jury  think  it  ought  to  have  in  the  given  case,  from 
what  they  learn  about  the  party  that  is  accused  of  the  criminal 
transaction,  his  motives  and  his  character.  This  is  what  I  under- 
stand is  meant  by  the  legal  presumption  of  innocence. 

The  law  presumes  that  a  man  will  not  commit  a  crime  ;  ordin* 
arily  men  do  not  do  it.  Some  men  have  so  high  a  standard  of 
right  and  wrong,  and  their  character  is  shown  to  be  such,  that  this 
legal  presumption  of  innocence  in  regard  to  that  particular  man 
is  entitled  to  great  weight.  Other  men  are  shown  during  the  trial 
to  be  of  such  a  character  that  very  much  less  motive  and  induce- 
ment would  overcome  this  legal  presumption  ;  and  it  is  for  the 
jury  to  say,  from  all  they  learn  in  regard  to  the  party  that  is 
claimed  to  have  done  the  criminal  act  in  a  civil  case,  just  what 
weight  they  will  give  to  this  legal  presumption  in  determining  the 
issue  ;  and  it  is  for  you  to  say  in  this  case,  whether  you  think  that 
is  overcome  ;  whether  the  plaintiff  has  established  by  a  fair  bal- 
ance of  testimony — weighing  that  legal  presumption,  giving  it  such 
weight  as  you  think  it  ought  to  have  in  this  case — whether  the 
plaintiff  has  fairly  established  by  a  fair  balance  of  the  testimony, 
so  that  your  minds  more  think  it  is  so  rather  than  otherwise,  that 
that  signature  upon  that  draft  is  not  the  genuine  signature  of 
Charles  H.  Green." 

Walter  P.  Smith,  for  the  defendant. 

The  plaintiff  was  bound  by  the  answers  of  Hopkins  on  his  cross- 
examination,  as  to  what  took  place  between  him  and  Joslyn.  It 
was  a  collateral  matter.  Stevens  v.  Beaeh,  12  Yt.  585 ;  Sterling 
V.  Sterling, 41  Vt.  80  ;  Wing  v.  Hallj41  Vt.  182  ;  State  v.  Hoff- 
man, 46  Vt.  176 ;  People  v.  Moore,  15  Wend.  421 ;  Lawrence  v. 
Barker,  5  Wend.  801 ;  Jackson  v.  Son,  2  Cal.  178 ;  Howard  v. 
Citj/  Fire  Ins.  Co,,  4  Den.  502;  Fairehild  v.  Bascomh,  35  Vt. 
398;  Purchase  Y.  Mattison,  6  Duer,  587.* 

The  testimony  of  Joslyn  and  Green,  and  the  postal  cards  were 
not  admissible.  1  Greenl.  Ev.  s.  180,  190 ;  Drown  v.  Strafford^ 
47  Vt.  579 ;  Banfield  v.  Parker,  36  N.  H.  358 ;  Bartlett  v.  Del- 
prat,  4  Mass.  702  ;  Taylor  v.  Webb,  54  Miss.  36  ;  Clark  v.  Wait, 
12  Mass.  439 ;  Burbank  v.    Willejf,  79  N.  0.  501 ;  Packer  y. 
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Gansalus,  1  Serg.  and  R.  626  ;  Warden  v.  Powers,  37  Vt.  619 ; 
Mahurin  v.  Bellows,  14  N.  H.  212 ;  Hoyt  v.  Hopt^  37  N.  J.  Eq, 
899 ;  Hollrook  v.  ffolbrook,  118  Mass.  74 ;  Snow  v.  Farner,  10 
Met.  132  ;  Campbell  v.  Coon,  61  Ind.  76. 

It  was  error  to  admit  evidence  of  the  general  solvency  or  in- 
solvency of  Hopkins  and  Bowman  &  Hopkins,  Aug.  1,  1876. 
Doley.  Urskine,  37  N.  H.  827 ;  Melvin  v.  Bvllard,  36  Vt.  268  ; 
Keith  V.  Taylor,  3  Vt.  153 ;  Phelps  v.  Conant,  30  Vt.  277 ;  Rowe 
V.  Bird,  48  Vt.  678  ;  Eastman  v.  Moulton,  3  N.  H.  156 ;  Bishop 
V.  Wheeler,  46  N.  H.  409. 

There  was  error  in  the  charge  of  the  court  as  to  the  presump- 
tion of  innocence.  Bradish  v.  Bliss,  36  Vt.  328  ;  Bishop  Crim. 
Pro.  s.  488;  1  Am.  Crim.  Law,  s.  824  ;  Banner  v.  State,  54  Ala. 
127 ;  State  v.  HopHns,  60  Vt.  332 ;  12  Vt.  604 ;  66  N.  Y.  368. 

Belden  ^  Ide,  for  the  plaintiff. 

Joslyn's  testimony  was  admissible  to  show  a  motive  on  the  part 
of  Hopkins  to  perpetrate  the  forgery.  This  evidence  showed 
by  direct  admission  from  him  that,  on  the  very  day  in  question, 
before  the  offence  was  committed,  he  was  pressed  for  money, 
needed  it,  and  did  not  have  it.  Flanagan  v.  State,  46  Ala.  708  ; 
McKenzie  v.  State,  26  Ark.  884  ;  Hunter  v.  State,  43  Ga.  483  ; 
Williams  v.  People,  64,  111.  422 ;  Shelton  v.  State,  34  Tex.  662 ; 
40  Vt.  285,  624 ;  21  Pick.  618 ;  Rose.  Crim.  Ev.  289. 

The  law  is  that  if  evidence  is  admissible  on  general  grounds,  it 
cannot  be  resisted  on  the  ground  that  it  discloses  other  offences. 
Rose.  Crim.  Ev.  90. 

A  party  is  not  entitled,  under  a  general  objection  to  a  conver- 
sation, which  is  itself  admissible,  afterwards  to  pick  out  some  one 
fact  to  which  no  attention  was  directed  at  the  time,  and  insist  that 
there  was  error  in  admitting  that  although  everything  else  covered 
by  the  objection  was  admissible.  2  Cush.  31 ;  6  Allen,  109 ;  116 
Mass.  261 ;  22  Mich.  117 ;  49  Cal.  662 ;  69  111.  492 ;  76  111. 
381 ;  66  Ala.  468  ;  Buckler/  v.  Buckley,  12  Nev.  423  ;  Qharkey 
^.Hoisted,!  Smith,  20^ \  Hamilton  v.  Smith,!  Smith,  336; 
Carter  v.  Banna,  2  Carter  (Ind.)  46 ;  M(Uthews  v.  Lecompt,  24 
Miss.;  Rosenhim  v.  Ins.  Co.  88  Miss.  230  ;  Muntford  v.  Thomas^ 
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10  Ind.  167  ;  Dewey  v.  University ^  16  Ind.  220 ;  Leet  v.  FtZtan, 
24  Oal.  398. 

The  plaintiff  had  a  right  to  cross-examine  Hopkins  as  to  his 
own  and  bis  firm's  financial  condition  on  Augnst  1 ;  because  the 
matter  was  material  to  the  issue  on  the  question  of  motive.  40 
Vt.  286,  624;  1  Phil.  Ev.  784 ;  26  Vt.  270 ;  41  Vt.  690 ;  61  Vt. 
222  ;  22  Pick.  894 ;  118  Mass.  462 ;  114  Mass.  807  ;  119  Mass. 
91.  No  error  in  the  charge  of  the  court-  23  Vt.  120 ;  88  7t.  107  ; 
47  Vt.  1.  Presumption  of  innocence.  Bradiah  v.  Blissy  85  Vt. 
828. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  I.  The  plaintiff  claimed  that  Hopkins,  on  the  first 
day  of  August,  1876,  forged  the  name  of  Charles  H.  Oreen  as  an 
endorsement  on  a  draft  drawn  on  the  plaintiff  that  day  by  Hop- 
kins, had  the  draft  discounted  by  the  defendant,  and  misappropri- 
ated the  proceeds.  Hopkins,  as  a  witness  for  the  defendant,  was 
inquired  of  on  his  examination  in  chief  as  to  his  assets  and  liabil- 
ities, and  as  to  those  of  the  firm  of  Bowman  &  Hopkins  on  that 
day  and  a  few  days  following.  One  Joslyn  was  called  by  the 
plaintiff  as  a  witness,  and  his  testimony  tended  to  show  that  on 
the  same  day  he,  Joslyn,  was  pressing  Hopkins  for  the  payment, 
or  fixing  up  of  claims  amounting  to  several  hundred  dollars,  for 
which  Joslyn  was  liable.  The  defendant  excepted  to  the  admis- 
sion of  the  evidence  of  Joslyn  ;  and  the  question  is,  was  its  ad- 
mission error  ?  No  specific  objection  was  made.  We  think  its 
admission  proper  for  the  purpose  of  showing  that  Hopkins  was 
pressed  for  money  on  that  day,  and  the  character  of  the  claims 
made  against  him  ;  that  one  of  them  was  a  claim  for  the  misap- 
propriation of  funds.  The  stronger  the  pressure  upon  him  for 
money,  which  he  did  not  have,  the  stronger  the  motive  to  commit 
the  forgery  and  thus  obtain  it.*  If  he  did  commit  the  forgery,  it 
was  to  obtain  money  ;  and  the  testimony  of  Joslyn  tends  to  show, 
that  he  was  in  want  of  it.  The  defendant  had  introduced  evi- 
dence as  to  Hopkins'  liabilities ;  the  plaintiff  should  certainly  be 
permitted  to  meet  it ;  and  the  testimony  of  Joslyn  tended  to  show 
a  large  indebtedness.    The  amount  of  such  liabilities  was  a  mate* 
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rial  question ;  and  we  think  the  evidence  legitimate  upon  that 
subject. 

11.  Green  testified  that  Hopkins  agreed  with  him,  at  the  inter- 
view had  on  the  first  day  of  August,  1876,  that  he,  Hopkins, 
would  send  to  the  plaintiff  for  a  draft  for  the  amount  of  the  wit- 
ness' claim,  and  when  it  came  he  would  send  it  to  him.  Evidence 
Vas  offered  tending  to  show  that  subsequently  Oreen  asked 
Hopkins  if  the  draft  had  come,  and  the  court  admitted  it,  with  the 
reply  that  Hopkins  made ;  and  also  admitted  in  evidence  postal 
cards  written  by  Oreen  to  Hopkins,  each  making  the  same  in- 
quiry. These  cards  were  written  after  the  draft  had  been  nego- 
tiated. The  evidence  tended  to  show  that  Hopkins  did  not  reply 
to  either  card,  and  he  claimed  that  he  did  not  receive  them.  The 
defendant  excepted  to  the  evidence  of  the  conversations  and  corres- 
pondence between  Hopkins  and  Green  detailed  above.  The  impor- 
tant question  at  issue  was,  whose  story  was  entitled  to  credit.  Green's 
or  Hopkins'.  The  facts  as  found  by  the  jury  as  to  the  conversa- 
tion and  cards  would  have  great  weight  in  giving  character  to  the 
transaction  between  them  on  the  first  day  of  August,  as  showing 
how  the  parties  understood  it ;  whether  Hopkins  did  agree  to 
send  to  the  plaintiff  for  a  draft  and  then  drew  one  and  forged 
Green's  endorsement,  as  the  plaintiff  claimed,  or  whether  the 
draft  was  executed  and  endorsed  by  Green,  as  Hopkins  testified 
it  was.  In  our  opinion  the  evidence  was  proper  for  the  purpose 
for  which  it  was  admitted ;  showing  how  the  partiesi  understood 
the  transaction  and  affecting  the  credibility  of  their  testimony. 
What  the  transaction  was,  was  a  legitimate  inquiry,  both  Green 
and  Hopkins  had  testified  in  relation  to  it,  and  the  evidence  as  to 
the  subsequent  conduct  and  acts  of  the  parties  inconsistent  with 
their  testimony  affected  their  credibility.  The  defendant's  coun- 
sel admit  that  it  was  proper  to  impeach  Hopkins,  but  insist  that 
the  evidence  was  not  admitted  for  that  purpose.  We  think  it 
was.  It  was  admitted  for  the  purpose  of  showing  what  the  par- 
ties' acts  were  in  relation  to  the  transaction,  how  they  understood  it, 
and  if  the  jury  believed  that  Hopkins'  conduct  and  admissions  were 
inconsistent  with  his  testimony,  it  did  tend  to  virtually  impeach 
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.  him.  A  fair  constraction  of  the  exceptions  is,  that  it  was  admit- 
ted for  that  purpose  :  the  court  told  the  jury  that  it  was  to  enable 
them  '^  to  determine  which  one  was  telling  the  truth  about  it." 

III.  The  defendant's  counsel  inquired  of  Hopkins  as  to  his 
own  and  Bowman  &  Hopkins'  assets  and  liabilities  on  the  first 
day  of  August,  1876.  We  think  it  was  legitimate  cross-examina- 
tion for  the  plaintifi^s  counsel  to  inquire  as  to  his  and  the  firm's 
financial  standing.  It  was  not  a  collateral  fact,  but  relevant  to 
the  question  of  Hopkins'  bankruptcy  and  want  of  money,  which 
constituted  a  motive  for  the  commission  of  the  forgery,  and  was 
proper  to  be  shown  in  chief  and  certainly  to  be  inquired  about  on 
cross-examination,  after  the  witness  had  testified  as  to  his  assets 
and  liabilities  and  those  of  the  firm. 

IV.  The  defendant  was  not  entitled  to  a  compliance  with  its 
request,  that  it  was  not  to  be  affected  in  any  manner  by  the  acts, 
conduct,  declarations,  or  admissions  of  either  Hopkins  or  Oreen, 
made  or  done  after  the  defendant  had  purchased  the  draft  in  ques- 
tion, and  of  which  the  defendant  had  no  knowledge.  We  have 
already  decided  that  the  acts  and  declarations  of  Hopkins  are  ad- 
missible for  the  purpose  stated.  The  defendant  would  therefore 
be  affected  by  them  to  that  extent.  Not  being  entitled  to  the 
charge  as  requested,  it  was  not  error  for  the  court  to  refuse  it. 
Bates  t^Oiller/y  47  Vt.  1. 

Y.  The  remaining  question  is  in  regard  to  the  request  to 
charge,  as  to  the  presumption  of  Hopkins'  innocence.  The  re- 
quest is  in  accordance  with  the  rule  laid  down  in  Bradish  v.  Bliss^ 
85  Vt.  326,  that  in  civil  cases,  whenever  the  act  alleged  involves 
fraud,  or  crime,  the  legal  presumption  of  innocence  must  be  over- 
come by  the  party  who  asserts  the  contrary.  The  defendant  was 
entitled  to  the  charge  called  for  by  the  request.  Was  it  given  ? 
Detached  sentences  from  the  instructions  may  be  selected  indica- 
ting that  it  was  not ;  but  we  think  the  question  was,  as  a  whole, 
fairly  and  fully  explained  and  the  request  properly  complied  with. 
The  general  rule  was  correctly  stated,  and  the  jury  were  told  to 
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find  from  all  that  they  learned  in  regard  to  Hopkins  just  what 
weight  they  would  give  to  this  legal  presumption  in  determining 
the  issue  then  on  trial,  and  whether  the  presumption  of  innocence 
was  overcome ;  whether  the  plaintiff  had  established  by  a  fair 
balance  of  testimony,  K^^^iig  the  presumption  such  weight  as  it 
ought  to  have,  that  the  signature  of  Oreen  was  a  forgery.  They 
were  told  to  determine  the  matter  '^  from  all  that  they  learned  in 
regard  to  the  party  that  is  claimed  to  have  done  the  criminal  act." 
The  counsel  argue  that  this  gave  them  liberty  to  use  facts  that 
were  not  properly  in  the  case,  innuendoes  of  counsel,  and  knowl- 
edge coming  to  them  incidentally,  that  they  were  not  told  how 
they  must  learn  it,  nor  when.  No  request  was  made  to  have  the 
jury  instructed  in  this  respect ;  and  we  do  not  think  the  court 
ought  to  presume  that  the  jury  felt  authorized  to,  and  did,  try  the 
case  from  their  own  knowledge  of  the  facts  involved  in  it ;  or  that 
they  understood  from  the  language  of  the  court  that  they  were  at 
liberty  to  act  upon  evidence  that  had  not  been  given  in  court. 
If  from  evidence  which  was  properly  in  the  case  the  jury  learned 
that  Hopkins  was  guilty  of  other  offences  ;  or  that  in  a  criminal 
prosecution  he  had  been  convicted  of  the  forgery  in  question ;  or 
that  he  had  misappropriated  money  of  Joslyn  &  Co.,  or  others, 
we  see  no  reason  why  these  facts  should  not  be  considered  in 
overcoming  the  presumption  of  innocence  which  attached  to  the 
witness.  They  were  proper  elements  in  determining  what  his 
character  was,  and  enabled  the  jury  to  say  just  what  there  was  to 
this  presumption  of  innocence  in  his  case. 

We  find  no  error ;  therefore  let  the  judgment  be  affirmed. 
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HUBBARD  JOSLYN  v.  ORINDA  and  CHARLES  O.  PARLIN. 
[In  Ohanoebt.] 

Condition  in  Deed  for  Support.     Costs, 

1.  The  oooditions  In  a  deed  for  the  sapport  of  the  giantor  during  her  life,  may  be 

performed  by  another  person  than  the  grantee  ;  hence,  the  owner  of  a  moit- 
gage  executed  by  the  grantee,  under  a  decree  of  forecloeore,  is  entitled  to 
the  possesBion,  on  hie  performing  the  conditions,  as  against  a  tenant  of  the 
grantor. 

2.  An  action  of  trespass  in  favor  of  such  tenant  against  each  mortgagee  is  petpetoally 

enjoined. 

3.  The  decree  of  the  Conrt  of  Chancery  on  a  qaeetion  of  costs  alone  will  not  be 

dietorbed. 
i.  Reasonable  and  necessary  counsel  fees  allowed  one  of  the  defendants. 

Bill  to  enjoin  an  action  at  law  brought  by  one  of  the  defend- 
ants, to  have  determined  the  rights  of  the  parties  to  certain 
premises.  Heard,  -Febmary  Term,  1880,  Orleans  GQunty,  Red- 
field,  Chancellor.  The  bill  set  forth  that  John  Parlin  and 
Orinda  Parlin,  December  16, 1848,  conveyed  certain  premises  to 
John  O.  Parlin  with  the  following  condition  in  the  deed : 

"  The  condition  of  the  above  instrument  is  such  that  if  the  said  John 
6.  Parlin  shall,  well  and  faithftilly  support  John  Parlin,  uncle  to  said 
John  6.  Parlin  and  Sarah  Parlin,  wife  of  the  said  John  Parlin,  and  Mary 
Parlin,  mother  of  the  said  John  Parlin  and  grandmother  to  the  said 
John  G.  Parlin  and  also  Orinda  Parlin,  aunt  to  the  said  John  6.  Parlin, 
and  sister  to  the  said  John  Parlin,  being  the  entire  family  of  the  said 
John  Parlin,  that  live  with  him  during  the  period  of  their  natural  lives, 
and  provide  for  them  suitable  meats,  clothing,  room,  fire,  nursing  and 
medical  attendance  in  sickness  and  health,  and  all  things  necessary  ibr 
their  comfort  and  support,  and  shall  ftirnish  the  said  John,  Sarah,  Mary, 
and  Orinda  with  a  good,  suitable  horse  and  carriage  when  they  shall 
wish  to  visit  friends  and  connections,  or  ride  out  for  their  health,  and 
fbrnish  the  said  John  Parlin  a  reasonable  quantity  of  spending  money, 
and  shall  pay  all  expenses  of  their  sickness  and  all  Amend  charges  after 
their  death,  and  shall  provide  all  things  necessary  for  their  comfort  and 
support,  and  in  that  case  this  deed  is  to  have  full  force  and  effect,  but  if 
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the  said  John  G.  Parlin  shall  fail  of  the  aforesaid  conditions,  then  this 
deed  is  to  be  void  and  of  no  effect." 

The  bill  also  alleged  that  said  John  G.  Parlin  and  his  wife, 
June  4, 1872,  executed  a  mortgage  of  said  premises  to  the  said 
Hubbard  Josljn ;  that  the  said  John  G.  and  wife,  July  81, 1875, 
conveyed  by  quit-claim  deed  said  premises  to  said  Orinda ;  that 
said  Joslyn  brought  his  petition  to  foreclose  said  mortgage  to  the 
September  Term,  1875 ;  that  he  obtained  a  decree ;  that  it  be- 
came absolute  April  1, 1877,  ^^  excepting  and  reserving  from  the 
operation  of  this  decree  all  rights  secured  to  the  said  Orinda 
Parlin  in  and  by  the  conditions  in  the  deed  of  John  Parlin  and 
Orinda  Parlin  to  said  John  G.  Parlin  to  maintenance  and  sup- 
port "  ;  that,  on  May  3,  1877,  by  virtue  of  a  writ  of  possession 
he  was  put  in  possession  subject  to  the  rights  of  said  Orinda ; 
that  a  sheriff  ejected  defendant  Charles  Parlin  (a  son  of  John  G.) 
who,  the  said  Orinda  claimed  was  her  tenant ;  that  said  Joslyn 
informed  said  Orinda  that  he  would  provide  for  her  a  good  and 
comfortable  support  in  accordance  with  the  deed  of  December, 
1848 ;  that  he  conveyed,  April  28, 1877,  said  premises  to  the 
orator,  S.  M.  Worthly,  subject  to  the  rights  of  said  Orinda ;  and 
that  said  Charles  Parlin  had  commenced  an  action  of  trespass 
against  the  orators,  for  directing  the  sheriff  in  the  service  of  the 
writ  of  possession,  &g.    The  bill  prayed : 

^^  That  said  suit  at  law  may  be  enjoined.  Also  that  the  court 
shall  determine  and  decree  what  the  respective  rights  and  equities 
of  the  petitioners  and  said  defendants  in  the  premises  are,  and 
where,  how  and  in  what  manner  the  said  defendant  Orinda  shall 
or  may  be  supported  by  the  petitioners,  or  to  order  and  decree 
some  reasonable  annual  allowance  to  be  paid  to  said  Orinda  for 
and  in  lieu  of  the  support  secured  to  her  by  said  deed  of  Decem- 
ber 16,  1848,  and  for  general  relief." 

Orinda  Parlin  answered  in  part : 

That  John  G.  went  into  possession  of  said  premises,  and  per- 
formed the  conditions  thereof  as  to  this  defendant,  Orinda  Par- 
lin, to  a  considerable  extent  until  the  year  A.  D.  1875,  at  which 
time  all  the  persons  mentioned  to  be  taken  care  of  except  her  had 
deceased ;  that  a  part  of  the  funeral  expenses  of  said  persons  who 
had  before  then  died  have  never  been  paid  by  said  John  G. ; 
....  that  said  John  G.  had  a  large  family,  and  had  then  become 
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poor  and  unable  to  support  her  according  to  the  conditions  of  said 
deed,  and  declined  and  refased  to  do  so,  and  that  she  was  at  that 
time  nearly  eightv-three  years  of  age,  destitute,  and  in  an  unfor- 
tunate condition,  and  without  a  shelter  in  her  old  age,  but  for  her 
right  and  claims  upon  said  premises,  and  to  save  the  expense  of 
legal  proceedings  on  her  part  to  obtain  possession  of  said  premises 
for  his  failure  to  perform  as  aforesaid,  the  said  John  G.  surren- 
dered and  conveyed  the  same  to  her,  that  she  might  hold  the  same 
and  support  herself,  and  be  indemnified  in  all  particulars  for  his 
failure  to  perform,  and  for  all  expenses  and  annoyances  in  conse- 
quence thereof. 

And  this  defendant  says  she  has  always  lived  with  her  own  kin, 
and  is  so  constituted  that  at  her  age  and  with  her  sensitiveness 
she  could  not  live  with  strangers ;  that  when  said  John  G.  sur- 
rendered up  said  premises  to  her  in  July,  1875,  she  went  into 
possession  of  them,  and  that  some  time  in  March,  1877,  she  leased 
said  premises  to  Charles  Parlin,  a  son  of  the  said  John  G.  Parlin, 
for  one  year  from  said  date,  upon  conditions  that  he  should  live 
on  said  farm  with  his  family,  and  support  and  furnish  her  during 
the  year  with  a  home  with  them,  and  carry  the  said  farm  on,  and 
have  the  use  of  it  for  so  doing ;  and  says  that  said  Charles  went 
into  the  possession  of  said  premises,  and  went  to  doing  the  spring's 
work,  and  had  been  to  considerable  labor  and  expense  in  plowing, 
drawing  out  manure,  sowing  wheat,  doing  necessary  work  on  siud 
premises,  and  taking  care  of  this  defendant,  and  says  the  arrange- 
ment was  in  every  respect  a  very  advantageous  one  for  said  Jos- 
lyn,  if  he  were  to  be  at  the  expense  of  her  support,  and  that  no 
one  except  him,  who  was  a  proper  person  to  support  her,  would 
have  been  willing  to  have  done  it  for  the  use  of  said  farm  that  year. 

Charles  Parlin  answered,  in  part : 

And  alleges  that  said  Orinda,  in  the  spring  of  1877,  desiring  to 
live  with  some  of  her  kindred,  leased  said  farm  for  the  term  of  one 
year  to  the  said  Charles,  in  consideration  of  her  support  by  him 
during  said  term ;  that  he  then  went  into  occupation  of  said 
premises  as  tenant  of  said  Orinda;  that  she  lived  with  him  upon 
said  premises ;  that  he  commenced  doing  the  spring's  work 
thereon,  and  that  he  had  been  at  considerable  expense  in  and 
about  the  same,  and  in  taking  care  of  Orinda  ;  that  Orinda  re- 
quired constant  care,  and  was  feeble,  and  quite  liable  to  be  sick. 

The  following  decretal  order  was  made  at  the  February  Term, 
1880: 

This  cause  was  heard  on  bill,  answer,  traverse  and  testimony,  and  the 
cause,  without  prejudice,  is  referred  to  the  Hon.  Jonathan  Boss,  as 
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special  master,  to  consider  all  testimony  taken  in  this  case  and  filed,  and 
hear  further  testimony  and  report  to  this  court 

1st  Whether  the  support  offered,  at  the  premises  on  which  it  is  se- 
cured, by  the  orator,  is  fair^  just  and  sufficient,  as  secured  to  her  by  the 
deed  of  December  16, 1848. 

2d.  What  have  been  the  fair  and  just  expenses  of  her  support  in  the 
past  from  the  time  that  the  orator  took  possession  of  the  premises  in 
controversy,  under  his  decree  of  foreclosure  up  to  the  first  day  of  the 
next  term  of  this  court 

8d.  What  would  be  a  just  equivalent  in  an  annual  stipend  in  money 
in  lieu  of  such  support 

4th.  What  necessary  expense,  if  any,  has  been  caused  by  the  orator 
to  the  said  Orinda  by  ousting  the  said  Charles  O.  Parlin,  or  of  necessary 
legal  expense  forced  upon  her  by  any  wrongful  act  of  the  orator. 

6th.  Any  other  fact  the  solicitor  of  either  party  claims  has  a  legal 
bearing  upon  any  of  the  above  inquiries. 

TiHOTHT  P.  Bedfield,  Chancellor. 

This  case  was  heard  by  the  special  master  on  July,  1880,  and 
his  report  filed  at  the  then  following  September  Term,  where  said 
cause  was  heard  by  Chancellor  Bedfield,  and  the  following  de- 
cree made : 

Upon  the  incoming  of  the  master's  report  it  is  ordered  that  the  orator, 
Hubbard  Joslyn,  pay  to  the  .defendant,  Orinda  Parlin,  for  past  support 
the  sum  of  three  hundred  sixty  three  48-100  dollars  ($363.48),  within 
sixty  days,  with  interest  from  the  first  day  of  this  (September)  term  of 
court.  And  that  in  addition  thereto  he  pay  to  the  said  Orinda  the 
annual  stipend  of  one  hundred  dollars  per  annum  in  semi-annual  instal- 
ments, continuously,  until  the  fiirther  order  of  this  court,  or  until  she 
shall  elect  to  return  to  the  farm  on  which  her  support  is  secured,  in 
which  case  the  orator,  Joslyn,  shall,  upon  the  premises,  give  her  support 
and  care  according  to  the  conditions  of  the  deed  of  December  16, 1848, 
set  forth  in  the  orator's  bill. 

The  orator  is  to  pay  the  master's  fees,  and  no  cost  is  to  be  taxed.  And 
to  provide  for  the  contingency  that  the  condition  of  the  said  Orinda  may 
hereafter  be  changed,  and  the  expense  of  her  support  materially  varied, 
it  is  ordered  that  the  case  may  be  continued  on  the  docket  of  this  court, 
that  a  supplementary  order  may  hereafter  be  made,  in  case  of  material 
change  in  the  condition  of  the  parties. 

A.  D.  and  H.  0.  Batety  for  the  defendant. 
An  agreement  to  support  by  a  child,  or  of  the  kind  shown  is  a 
personal  contract  and  cannot  be  assigned.    The  contract  was  for 
48 
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the  performance  of  certain  services  by  John  G.  Parlin  personally 
for  their  comfort  and  welfare.     DunkUe  v.  Adams^  20  Yt.  419 
Henry  v.  Tapper^  29  Vt.  370  ;  DevereauxY.  Cooper^  11  Vt.  108 
Bryant  v.  Urskine,  55  Maine,  153 ;  69  Me.  165  ;  12  Allen,  586 
2  Allen,  546  ;  15  Mass.  263  ;    9  N.  H.  201 ;    36  N.  H.  141 ;  40 
N.  H.  34 ;  1  Jones  Mort.  s.  888. 

Where  a  mortgage  is  conditioned  for  support  for  life  a  grantee 
must  prove  consent  to  redeem.  59  Me.  165  ;  55  Me.  158.  The 
writ  contained  no  saving  clause  as  to  Orinda's  rights  as  provided 
in  the  deed ;  such  being  the  case  the  writ  was  void,  and  no  justi- 
fication as  to  Orinda.    Adam%  v.  Whitcomb^  46  Vt.  710. 

John  O.  having  failed  to  perform  the  condition,  she  had  a  right 
to  the  premises,  and  the  orators  had  no  right  to  interfere  with  her 
possession.  A  party  forcibly  put  out  of  possession  of  premises, 
is  entitled  to  restitution  of  the  same  even  as  to  one  having  title 
and  right  of  entry.  Duatan  v.  Cowdry^  23  Vt.  631 ;  WhiUaker 
V.  Ferry y  38  Vt.  107 ;  Carpenter  v.  Barber,  44  Vt.  441 ;  R.  L. 
1304, 1306. 

Toung^  Hdwards  ^  IHekerraan,  for  the  orators. 

The  condition  of  the  deed  does  not  require  the  said  Orinda  to 
be  supported  and  maintained  upon  the  farm,  but  she  should  be 
supported  according  to  the  condition  of  the  deed  at  some  conven- 
ient and  suitable  place.  Wilder  v.  Whittemore^  15  Mass.  261 ; 
Flanders  ^  Wife  v.  Lamphere,  9  N.  H.  201 ;  Rhodes  v.  Farker, 
10  N.  H.  83.  If  support  is  not  furnished  on  the  place  it  must  be 
so  required  as  not  to  impose  any  additional  burden  upon  the  mort- 
gagor. Currier  v.  Currier^  2  N.  H.  73 ;  Flandere  v.  Lampherey 
9  N.  H.  201 ;  Wiider  v.  WhiUemare,  15  Mass.  260 ;  Fettee  v. 
Case,  2  Allen,  548  ;  Biker  v.  Fiske^  20  Pick.  499, 504 ;  Hubbard 
V.  Hubbardj  12  Allen,  586. 

A  part  of  the  condition  having  been  performed  by  John  O. 
Parlin,  his  rights  in  relation  to  the  property  are  precisely  the 
same  as  though  he  had  executed  a  mortgage  or  life  lease  to  John 
and  Orinda  Parlin.  An  assignee  or  subsequent  mortgagee  may  be 
admitted  to  perform  the  contract  in  the  future.  Austin  v.  Ray- 
mandj  9  Vt.  420  ;  Henry  v.  Tapper  et  als.y  29  Vt.  868  ;    Cooney 
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V.  Hayes,  40  Vt,  478 ;  26  Vt  658  ;  9  Allen,  128 ;  85  Me.  41 ; 
35  Vt.  449  ;  81  Vt  186  ;  1  Jones  Mort.  s.  398 ;  17  Vt.  216  ;  42 
Vt.  565  ;  6  Conn.  838 ;  27  Me.  242. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  The  premises  in  question  were  conveyed  to  John  G« 
Parlin  by  deed  with  a  condition,  among  other  things,  that  he 
should  faithfully  support  the  defendant,  Orinda  Parlin,  supplying 
her  with  all  things  necessary  for  that  purpose,  specifying  them  in 
detail.  The  orators  claim  under  a  conveyance  from  said  John  G. 
The  defendants  contend  that  the  conditions  of  the  deed  cannot  be 
performed  by  any  one  except  the  grantee ;  that  the  contract 
requires  the  performance  of  the  duties  specified  in  it,  by  him  per- 
sonally. There  is  force  in  the  suggestions,  made  upon  this  point, 
by  the  defendant's  counsel.  Such  contracts  are  usually  made  be- 
tween relatives,  and,  generally,  on  the  part  of  aged  people,  for 
the  purpose  of  making  ^^  the  residue  of  a  declining  life  a  period 
of  comfort  and  enjoyment."  But  courts  must  construe  contracts 
as  made  by  the  parties,  in  the  light  of  all  legitimate  surrounding 
circumstances.  Parties  to  such  contracts  may  expressly  stipulate 
that  the  support  to  be  furnished  under  them  shall  be  provided  by 
one  personally,  and  if  not  so  done,  that  the  estate  shall  be  for- 
feited. Shall  we  give  the  contract  in  question  that  construction  ? 
It  is  well  settled  in  this  State  that  a  court  of  equity  may  in  its 
discretion  grant  relief  from  the  forfeiture  of  an  estate,  conditioned 
for  the  maintenance  and  support  of  a  person,  where  the  forfeiture 
is  incurred,  and  the  relief  is  asked,  by  the  original  party  to  the 
contract.  Austin  v.  Austin  et  al.j  9  Vt.  420  ;  Henry  v.  TSipper 
et  al,  29  Vt.  858.  In  Weeks  v.  Boyntony  37  Vt.  297,  the  suit 
was  between  the  original  parties  to  the  contract,  and  the  condition 
similar  to  the  one  under  consideration  ;  and  the  court  said  that 
equity  would  relieve  the  defendant  from  a  forfeiture  ^^  on  such 
terms  as  would  provide  a  full  compensation  and  indemnify  for  all 
which  he  has  lost  by  reason  of  the  breach  complained  of."  In 
Dunklee  v.  Adams,  Admr.,  20  Vt.  415,  where  relief  was  refused, 
the  decision  was  put  upon  the  ground,  that  upon  the  facts  in  that 
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case,  relief  ought  not  to  be  granted,  and  not  that  the  court  had 
no  power  to  do  it.  But  the  question  is  made  in  this  case  whether 
the  t)bligation  to  furnish  support  to  said  Orinda  during  her  life, 
can  be  discharged  by  an  assignee  of  John  G.  Parlin,  the  grantee 
in  the  deed.  We  think  this  question  has  been  determined  in  the 
affirmative  by  the  cases  cited.  In  AtL9tin  t.  Austin  et  ol.,  supra^ 
the  defendant  Raymond  was  a  subsequent  mortgagee  claiming  un- 
der his  co-defendant,  who  had  given  a  mortgage  conditioned  for 
the  support  of  his  father,  the  orator,  and  the  question  was,  as 
stated  by  the  court,  whether  Raymond  should  be  let  in  to  perform 
the  condition  of  the  deed ;  and  the  chancellor  (Phelps)  says : 
^^  As  to  future  support,  the  contract  is  as  susceptible  of  performance 
by  Raymqnd  now,  as  it  was  by  Alanson  in  the  outset '' ;  and  al- 
though it  has  been  denied  that  this  case  is  authority,  upon  this 
question,  we  think  the  principle  of  granting  relief  to  an  assignee 
is  clearly  recognized.  In  the  case  of  Henry  v.  Tapper  et  al.^ 
above  cited,  the  question  of  granting  relief  in  such  cases  was 
very  thoroughly  discussed,  and  decided  in  the  affirmative ;  and  as 
the  orator  was  an  assignee,  claiming  under  conveyances  executed 
by  the  original  party,  and  in  no  way  connected  with  the  father, 
whose  support  was  secured  by  the  contract,  the  case  must  be  re- 
garded as  an  adjudication  of  the  question  and  decisive  of  the 
case  at  bar.  Like  relief  was  granted  in  the  unreported  case  of 
Bitehcock  v.  Richardson  et  aL,  heard  in  Rutland  County  at  the 
January  Term,  1881.  The  orator  was  a  subsequent  mortgagee, 
and  was  permitted  to  perform  the  condition  of  a  devise  by  fur- 
nishing a  home  for  a  defendant,  an  obligation  originally  resting 
upon  her  brother  who  had  mortgaged  the  estate  to  the  orator. 
As  to  costs  we  see  nothing  to  except  this  case  from  the  general 
rule  that  this  court  will  not  disturb  a  decree  of  the  Court  of 
Chancery  on  the  question  of  costs  alone.  20  Yt.  272,  632.  But 
as  we  understand  the  decree,  it  applies  to  costs  only  to  the  time 
of  its  rendition  ;  and  as  it  becomes  necessary  that  the  case  should 
be  continued  in  court,  for  the  reasons  stated  in  decretal  order, 
we  think  the  defendant,  Orinda,  should  be  entitled  to  her  costs 
(with  all  reasonable  and  necessary  counsel  fees)  accruing  after 
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the  final  decree  at  the  next  term  of  the  Court  of  Ohancery,  as  it 
is  not  her  fault  that  the  cause  is  retained  on  the  docket.  The 
suit  of  Charles  0.  Parlin  should  be  perpetually  enjoined. 

The  decree  of  the  Court  of  Chancery  is  affirmed,  and  cause 
remanded. 


D.  P.  WALWOBTH,  Admb.  of  B.  W.  BARTHOLOMEW,  v. 
LYMAN  P.  BABBON  AND  Oth£B8. 

[In  Chancebt.] 

Mortgage.     Offset.    Evidence.  ^  Oross-BilL 

The  plaintifl  'b  intestate  held  the  legal  title,  and  the  defendant  C.  the  equitable  inter- 
est, in  certain  premlsee.  There  was  a  large  unsettled  account  between  them 
They  and  defendant  B.  entered  into  a  contract  by  which  he  was  to  take  the 
place  of  the  intestate,  (that  is,  in  relation  to  C.)  He  received  a  deed,  end 
gave  a  mortgage  back.  It  was  agreed  at  the  time  that  there  shoald  be  an  after- 
settlement,  and  whatever  was  found  due  C.  should  be  applied  on  B's  notes.  C. 
obtained  a  judgment  of  several  hundred  dollars  agsinst  the  intestate's  estate. 
On  a  petition  being  brought  to  foreclose,  the  defendants  B.  and  C.  answered 
and  filed  a  cross-bill,  claiming  that  the  judgment  should  be  an  offset  to  the 
notes;  and,  also,  certain  notes,  which  B.  had  taken  of  C*s  son,  for  a  portion  of 
the  premises,  insisting  thnt  such  was  a  part  of  the  contract.  The  defendants 
claimed  before  the  master  that  the  judgment  shoiUd  not  go  to  extinguish  B^9 
notes  un>ess  the  notM  given  hy  0*9  eon  were  also  applied  on  them.  The  master 
failed  to  find  the  contract  as  claimed  by  defendants  in  this  respect,    ffeldf 

1.  That  the  judgment  should  be  applied  on  the  mortgage  notes ;  that  the  pleadings 

and  the  facts  found  require  it ;  and  that  the  power  of  the  court  is  ample  to 
make  the  application. 

2.  Evidence  was  inadmissible  to  prove,  that,  a  short  time  before  the  deed  was  given 

to  B.,  the  intestate,  C.  and  his  son,  made  a  contract  similar  to  the  one  which  it 
was  claimed  the  intestate  and  B.  made. 

Bill  to  foreclose  a  mortgage.  Heard  on  bill,  answer,  traverse 
and  testimony,  and  cros8*bill,  answer,  traverse  and  report  of  a 
master,  March  Term,  1879.  Redfield,  Chancellor,  ordered  that 
the  orator,  Walworth,  have  a  decree  as  of  a  foreclosure ;  that  the 
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judgment  in  favor  of  Hazen  Campbell  be  offset  and  deducted  from 
the  sum  found  due  the  orators  on  the  report,  according  to  the 
prayer  of  the  cross-bill,  leaving  now  due  the  sum  of  $2981.83. 
'  L.  P.  Barron  and  Hazen  Campbell,  orators  in  the  cross-bill,  ap- 
pealed. The  bill  alleged  that  said  Bartholomew  deeded  the 
premises  to  Lyman  P.  Barron,  January  80, 1878  ;  that  said  Bar^ 
ron  mortgaged  them  back  to  secure  notes  amounting  to  97,050.82, 
payable  at  different  times ;  that  8a.id  Barron  deeded  a  portion  of 
said  premises  to  Charles  E.  Campbell ;  that  said  Charles  E.  quit- 
claimed the  same  to  Hazen  Campbell. 

The  defendants  Hazen  Campbell  and  Barron  duly  answered  the 
same  ;  and  the  same  matter  set  forth  in  the  answer  in  substanoe 
was  set  forth  in  the  cross-bill,  the  substance  of  which  was  as  fol- 
lows :  They  admit  the  giving  of  the  notes  and  mortgage ;  that 
the  said  Hazen  Campbell  had  always  been  the  equitable  owner  of 
the  land  named  in  said  mortgage,  but  the  said  Bartholomew  had 
held  the  legal  title  for  the  benefit  of  the  said  Hazen  Campbell, 
and  as  security  for  his  advances ;  that  about  the  80th  of  January, 
1878,  and  just  previous  to  the  death  of  said  Bartholomew,  he 
wished  to  have  a  settlement  of  his  affairs  and  fix  it  so  that  the 
said  Hazen  Campbell  should,  on  the  fulfilment  of  the  conditions, 
acquire  title  to  said  property  ;  that  for  that  purpose  the  said  Bar- 
ron, at  the  special  request  of  said  Bartholomew,  went  to  Barre 
where  the  said  Bartholomew  was  confined  by  sickness,  when  it 
was  arranged  that  said  Barron  should  take  the  place  of  said  Bar- 
tholomew, and  give  his  notes  and  mortgage  to  the  said  Bartholo- 
mew for  the  money  so  advanced  to  said  Campbell,  which  was  done 
by  giving  the  notes  and  mortgage  set  forth  in  the  orator's  bill  of 
complaint,  and  the  said  Bartholomew  conveying  to  said  Barron 
all  his  rights  in  the  real  and  personal  property  in  the  possession 
of  said  Campbell ;  that  said  settlement  was  made  between  the 
parties  by  N.  W.  Braley,  as  agent  for  said  Bartholomew ;  that 
there  was  a  very  large  unsettled  deal  between  the  parties ;  that 
it  was  doubtful  about  the  balance  due ;  and  it  was  then  agreed 
that  there  should  be  an  after-settlement  and  lookingover  and 
correcting  the  same.    The  cross-bill  averred : 

^^  And  your  orator  further  shows  that  previous  to  said  conveyance  to 
said  Barron  negotiations  had  been  going  on  between  said  Hazen  and 
said  Bartholomew  and  one  Charles  £.  Campbell  for  the  sale  of  one  of 
the  farms  mentioned  in  said  deed  to  said  Barron  to  said  Charles  E. 
CamobelU  and  of  property  upon  it  belonging  to  said  Bartholomew,  or 
on  which  he  held  liens  for  security  of  certain  claims  included  in  said  ac- 
counts which  made  up  the  notes,  &c,  of  said  Barron  then  claimed  by 
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said  Bartholomew  to  be  due  to  him  from  said  Hazen,  but  said  sale  had 
not  at  that  time  been  perfected,  but  the  price  of  said  upper  farm,  so 
called,  and  said  property  thereon,  bad  been  fixed  by  Bartholomew,  and 
it  had  also  been  proposed  and  agreed  how  the  payments  should  be  ar- 
ranged in  amounts  in  instalments  and  times  of  payment  and  the  secu- 
rity to  be  given  thereof,  and  to  induce  your  orator  Barron  to  take  the 
conveyance  of  said  lands  as  aforesaid,  and  give  his  notes  to  said  Bar- 
tholomew in  manner  and  for  the  purpose  aforesaid,  the  said  Bartholomew 
agreed  with  said  Barron  and  said  Hazen,  at  the  time  of  said  Barron's  so 
consenting,  that  if  said  trade  with  said  Charles  E.  should  be  consum- 
mated, the  notes  to  be  given  by  said  Charles  £.  and  the  securities  for  the 
payment  of  the  same  would  be  received  by  him,  if  alive,  and  should  be 
received  by  his  representatives  in  case  of  his  previous  death  in  so  much 
discharge  of  the  amount  of  the  notes  of  said  Barron  when  the  true  sum 
due  from  said  Hazen  to  said  Bartholomew  should  be  ascertained^  and 
the  said  Barron's  notes  made  to  correspond  to  said  true  sum.  And  the 
said  Braley  then  informed  said  Campbell  and  said  Barron  that  in  case 
of  the  death  of  said  Bartholomew  that  he,  the  said  Braley,  would  proba- 
bly be  administrator  of  said  Bartholomew's  estate,  and  in  that  case  he 
would  see  to  it  that  said  agreement  and  understanding,  as  to  the  sale 
aforesaid  to  Charles  £.,  in  case  said  Barron  should  consummate  the 
agreement  of  sale,  as  above  stated,  should  be  fully  observed  and  carried 
out  as  to  application  on  said  Barron's  notes  as  aforesaid. 

And  your  orator  further  says  that  it  was  then  represented  to  your 
orator  tiarron  and  to  the  said  Bartholomew  by  saia  Hazen,  and  said 
Braley  understood  that  said  Charles  £.  would  very  soon  perfect  the  said 
purchase  on  the  terms  and  agreeably  to  all  provisions  of  said  trade  for 
said  upper  farm  with  said  Bartholomew,  as  aroresaid,  and  sive  the  notes 
and  securities  in  that  trade  provided;  and  your  orator,  said  Barron,  says 
that  relying  on  the  agreement,  representations  and  assurances  of  the 
said  Bartholomew,  Braley  and  said  Hazen  aforesaid,  he  was  induced  to. 
on  the  consideration  aforesaid  and  not  otherwise,  consent  to  take  saia 
conveyance  as  aforesaid  and  execute  his  said  notes  as  aforesaid. 

That  after  the  death  of  said  Bartholomew,  which  occurred  a  few  days 
after  the  date  of  said  deed  to  said  Barron,  and  after  said  Braley  had  been 
appointed  administrator,  with  said  Walworth,  of  the  estate  of  said  B.  W. 
!Bartholomew,  the  said  Barron  effected  a  sale  to  said  Charles  £.  of  said 
upper  farm  and  property  thereon  in  all  respects  according  to  the  terms 
and  conditions  wnicn  had  been  before  negotiated  and  proposod  by  said 
Bartholomew  with  said  Charles  £.  and  said  Hazen— said  Charles  £.  be- 
ing a  son  of  said  Hazen— as  to  price,  times  of  payment,  instalments  and 
securities,  and  your  orator  Barron  understood  and  was  informed  by  said 
*  Bartholomew  and  said  Campbell,  and  he  believes  and  charges  was  fully 
understood  by  said  Braley,  and  thereupon  duly  conveyed  said  lands  and 
property  to  said  Charles,  and  took  his  notes  and  a  mortgage  on  said  land 
to  secure  the  same,  and  other  security  according  to  the  proposal  of  said 
Bartholomew,  including  a  lien  on  the  crops  to  be  raised  on  said  premi- 
ses. 

That  he  immediately  thereafter  offered  the  same  to  said  Braley,  one  of 
the  administrators  of  said  Bartholomew,  in  discharge  of  so  much  of  the 
notes  described  in  said  mortgage  according  to  said  contract,  who  then 
and  there  refused  to  accept  the  same  in  place  of  the  notes  of  said  Barron, 
and  still  refuses  to  apply  the  same." 

The  prayer  of  the  oroBs-bill  was  that  the  judgment  in  favor  of 
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Hazen  Campbell  and  the  Charles  E.  Campbell  notes  should  be 
applied  on  the  mortgage  notes  given  by  said  Barron. 

The  answer  to  the  cross-bill  denied  that  there  was  any  agree- 
ment to  receive  the  Charles  E.  Campbell  notes  in  payment  for  the 
Barron  notes.    The  master  found,  in  part : 

"  I  find  that  the  said  L.  P.  Barron  after  looking  over  the  whole 
matter  and  the  minutes  and  writings  held  by  said  Bartholmew,  and 
after  considerable  talk  and  negotiation ,  finally  decided  to  take  a  deed 
of  said  farms  and  a  transfer  of  all  claims  which  the  said  Bartholomew 
then  had  against  said  Hazen  Campbell,  whether  secured  by  lien 
or  otherwise/and  give  his  notes  for  the  same  secured  by  mortgage 
on  said  farms.  I  find  that  it  was  then  agreed  and  understood 
that  said  L.  P.  Barron  should  stand  in  the  same  relation  to  said 
Hazen  Campbell  that  the  said  B.  W.  Bartholomew  had  previous 
to  that  time.  I  find  that  the  amount  that  said  Barron  should  give 
his  notes  for  to  said  Bartholomew  was  to  be  ascertained  by  finding 
the  amount  due  to  said  Bartholomew  from  the  said  Hazen  Camp- 
bell according  to  their  agreement  about  the  farm  ;  and  all  other 
matters  of  deal  then  existing  between  the  said  Bartholomew  and 
the  said  Hazen  Campbell  growing  out  of  said  farm  trade  or  other- 
wise, were  to  be  settled  and  a  final  balance  struck,  and  such  bal- 
ance should  be  the  amount  for  which  the  said  Barron  should  give 
his  notes  secured  by  mortgage  on  said  farms  to  said  Bartholomew. 
Much  of  the  time  spent  by  the  parties  during  said  negotiations 
was  consumed  in  attempting  to  find  the  true  balance,  which  at  the 
time  the  deed  from  said  Bartholomew  to  said  Barron  was  ascer- 
tained to  be  $7,057.32,  for  which  sum  the  said  L.^P.  Barron  exe- 
cuted twelve  promissory  notes  secured  by  mortgage  on  said  farms, 
as  set  forth  in  the  orator's  bill. 

I  do  not  find  the  claims  made  by  the  defendants  in  their  answer 
and  by  the  orators  in  the  cross-bill  sustained  by  a  balance  of  proof 
so  far  as  they  claim  that  the  said  Barron  took  the  title  to  said 
farms  to  enable  the  said  Bartholomew  to  carry  out  his  agreement 
with  the  said  Hazen  Campbell,  or  that  the  said  Bartholomew 
agreed  that  the  Charles  E.  Campbell  notes  .should  be  applied  in 
payment  and  satisfaction  of  the  notes  given  him  by  L.  P.  mrron ; 
but  I  do  find  that  said  Bartholomew  understood,  and  had  a  right 
to  understand,  that  his  dealings  with  Hazen  Campbell  were  at  an 
end,  and  that  he  was  to  look  for  his  pay  solely  thereafter  to  the 
said  Barron  and  the  security  then  taken;  and  that  the  said  Bar- 
ron then  understood  that  he  had  become  responsible  to  the  said 
Bartholomew  for  the  amount  for  which  he  had  given  his  notes  ; 
and  that  the  consideration  of  the  same  was  that  said  Bartholo- 
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mew  had  conveyed  to  him  the  farms  and  other  property  hereinbe- 
fore mentioned,  which  he  was  to  hold,  as  between  himself  and  the 
said  Hazen  Campbell,  upon  the  same  terms  and  conditions  as  the 
said  Bartholomew  had  done  before  him.  I  do  not  find  that  it  was 
understood  at  the  time  Barron  executed  his  notes  to  said  Barthol- 
omew that  said  Barron  had  assumed  no  personal  liability  to  him 
as  set  forth  in  said  cross-bill."     .... 

^^  I  find  that  the  said  Hazen  Campbell  claimed  there  were  many 
errors  in  the  account  of  the  said  B.  W.  Bartholomew  against  him, 
and  that  he  had  taken  large  sums  for  extra  interest,  and  money 
and  property  he  had  not  accounted  for,  and  that  these  claims  and 
errors  were  not  correctly  adjusted  between  himself  and  the  said 
B.  W.  Bartholomew  at  the  time  the  property  was  deeded  by  said 
Bartholomew  to  said  Barron,  and  that  the  notes  of  the  said  Bar- 
ron were  given  for  a  much  larger  sum  than  the  true  balance  due 
from  him  to  the  said  Bartholomew  ;  and  accordingly  he  presented 
before  the  commissioners  on  the  estate  of  the  said  Bartholomew 
his  claims  on  account  of  such  errors  and  extra  interest ;  and  such 
proceedings  were  had  in  said  cause  that  at  the  June  Term  of 
Orange  County  Court,  A.  D.  1877,  the  said  Hazen  Campbell  re- 
covered judgment  against  the  estate  of  the  said  B.  W.  Barthol- 
omew for  the  sum  of  six  hundred  and  thirty-nine  dollars  and 
seventy-seven  cents  damages  and  his  costs  taxed  and  allowed  at 
the  sum  of  $85.62,  on  account  of  such  errors  and  claims." 

^^  The  orators'  counsel  claimed  that  the  judgment  recovered  by 
the  said  Hazen  Campbell  aforesaid,  against  the  estate  of  the  said 
B.  W.  Bartholomew  should  be  applied  in  part  payment  of  the  sum 
found  due  in  equity  on  this  mortgage.  The  defendants'  counsel 
claimed  it  should  not  be  so  applied  unless  the  cross-bill  should  be 
sustained,  in  which  case  it  should  be  so  applied.  In  case  it  should 
be  applied,  then  the  amount  of  such  judgment  deducted  from  the 
sum  due  April  1, 1879,  ($3621.43,)  will  leave  as  a  balance  due 
the  first  day  of  April,  A.  D.  1879,  $2931.33.  I  think  this  is  a 
question  for  the  court  rather  than  for  the  master,  upon  the  facts 
and  pleadings  in  this  case,  to  say  whether  or  not  such  judgment 
should  be  so  applied." 

The  orators  in  the  cross-bill  offered  Charles  E.  Campbell,  as  a 
witness,  to  prove  that  he,  his  father,  Hazen  Campbell,  and  Bar- 
tholomew, a  short  time  before  the  deed  was  given  to  Barron,  made 
a  contract  as  to  the  Und  deeded  Charles  E.  by  Barron,  and  that 
Bartholomew,  by  that  agreement,  was  to  take  the  notes  of  Charles 
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E.  and  give  Hazen  Campbell  credit  for  their  amount    The  wit- 
ness was  excluded  by  the  master. 

Clark  ^  Austin  and  J.  A.  Wing,  for  the  defendants. 

Can  the  court  compel  the  defendants  against  their  will  to  offset 
the  judgment  in  favor  of  H.  Campbell  against  the  estate  of  Bar- 
tholomew in  offset  to  the  notes  of  said  L.  P.  Barron  to  the  said 
Bartholomew  ?  We  insist  that  the  case  shows  no  such  contract 
between  the  parties.  The  bill  does  not  inake  any  such  claim  on 
the  said  Campbell.  The  bill  is  founded  on  a  claim  that  the  said 
Bartholomew  bought  the  property  absolutely  in  his  own  right, 
and  gave  his  mortgage  and  notes  for  the  same,  and  that  the  con* 
tract  had  no  relation  to  any  other  person. 

The  theory  of  the  defendants,  the  orators  in  the  cross-bill,  was 
that  the  property  was  deeded  to  said  Barron  at  a  price  far  above 
its  real  value,  and  for  the  purpose  of  conveying  the  same  to  the 
said  Hazen  Campbell,  according  to  the  contract  between  the  said 
Bartholomew  and  said  Hazen  Campbell. 

On  what  legal  or  equitable  ground  do  the  orators  in  the  orig- 
inal  bill  claim  the  offset  ?  They  have  made  no  such  claim  in  their 
bill  of  complaint.  They  must  recover  if  at  all  in  the  case  made 
by  their  bill.  Under  their  bill  they  cannot  apply  the  judgment 
as  a  set-off  or  payment  on  the  notes.  They  did  not  amend  their 
bill,  or  the  prayer  of  their  bill.  But  it  may  be  said  that  the  ora- 
tors in  the  cross-bill  offered  to  ofiEset  this  in  their  cross-bill.  That 
is  true  if  the  court  would  order  the  administrator  to  take  the  notes 
of  the  said  Charles  E.  and  endorse  them  on  Barron's  notes.  The 
said  Campbell  had  a  right  at  any  time  before  a  decree  to  with- 
draw the  offer  to  offset,  which  he  did  before  the  master,  and 
claimed  that  it  should  not  be  allowed  in  offset  unless  the  Charles 
E.  Campbell  notes  and  mortgage  was  applied  on  said  notes.  The 
orators  must  stand  or  fall  on  the  case  made  by  his  bill.  The  an- 
swer does  not  aid  him.  17iama$  v.  Warner,  15  Yt.  110  ;  Barrett 
V.  Sargent,  18  Vt.  865. 

That  Charles  E.  was  a  witness.  See  16  Yt.  464 ;  53  Yt.  14 ; 
48  Yt.  78. 
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Heath  ^  Carletan^  for  the  orators. 

The  jadgment  obtained  in  Orange  County  Court  should  be 
applied  on  the  mortgage  debt.  The  defendants,  Barron  and 
Hazen  Campbell,  in  their  answer  to  the  original  bill,  as  well  as 
in  their  cross-bill,  claim  that  such  application  should  be  made. 
The  orators  in  their  answer  to  the  cross-bill  agree  to  such  appli- 
cation, and  insist  that  it  shall  be  made.  The  defendants  having 
made  such  offer  and  the  orators  having  accepted  the  same  and  insisted 
upon  it  in  the  pleadings  iii  the  case,  the  question  of  such  applica- 
tion was  conceded  and  settled  by  the  pleadings  before  the  testi- 
mony was  taken.  The  testimony  in  the  case  was  taken  on  the 
issues  raised  and  concessions  made  by  the  pleadings.  Mitford 
PI.  81. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  I.  This  is  a  petition  to  foreclose  a  mortgage.  Its 
execution,  with  that  of  the  notes  secured  by  it,  is  admitted.  The 
notes  were  given  for  the  balance  due,  upon  the  settlement  of  a 
very  large  deal  between  the  parties,  the  amount  of  which  was 
doubtful.  The  defendants  claim  that,  at  the  time  of  the  settle- 
ment, the  defendant,  Hazen  Campbell,  the  maker  of  the  notes, 
had  large  claims  against  Bartholomew,  the  orator's  intestate,  for 
which  no  credit  had  been  given  him  in  the  settlement :  that  it 
was  the  intention  that  said  notes  should  have  been  given  for  the 
sum  due  upon  the  settlement,  after  the  amount  of  said  claims  had 
been  adjusted  and  applied  upon  the  debts  due  said  Bartholomew ; 
but  that  being  unable  to  ascertain  the  exact  sum  due,  it  was  agreed 
that  there  should  be  an  after-settlement,  and  a  correcting  of  the 
same.  Bartholomew  died  ;  the  claims  were  presented  against  his 
estate,  and  passed  into  judgment,  and  the  defendants  insist  in 
their  answer  that  said  judgment  should,  with  other  claims,  be  ap- 
plied upon  the  amount  due  upon  the  orator's  notes,  and  the  orator 
makes  no  objection  to  such  application.  The  defendants,  however, 
insisted  before  the  master,  that  the  judgment  should  not  be  applied 
unless  their  other  claims  were  allowed.  The  court  think  that  the 
application  does  not  depend  upon  the  allowance  of  other  distinct 
and  independent  items,  but  upon  the  rights  of  the  parties  in  re- 
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spect  to  the  judgmeDt  alone,  and  that  rule  requires  the  applica- 
tion. Had  the  amount  of  the  claims  which  passed  into  judgment 
been  known  and  adjusted  at  the  time  of  the  settlement,  the  notes 
of  the  orator  would  have  been  given  for  a  sum  so  much  less.  The 
judgment  was  rendered  for  claims  of  errors  in  the  settlement,  and 
other  items  that  should  have  been  allowed  in  favor  of  the  defend* 
ant,  Hazen  Campbell.  The  orator  is  entitled  to  recover  only  the 
sum  for  which  his  notes  should  have  been  given.  The  rights  of 
the  parties  are  mutual ;  if  the  defendants  have  the  right  to  an 
application  of  the  judgment  upon  the  mortgage  debt,  the  orator 
has  the  same  right.  The  power  of  a  court  of  equity  to  make  the 
application  is  ample,  and  we  think  the  pleadings  in  the  original 
cause  and  the  facts  reported  by  the  master  require  it. 

II.  To  support  the  claim  made  by  the  defendants  in  their 
cross-bill,  that  a  contract  was  made  by  them  with  Bartholomew, 
Charles  E.  Campbell  was  offered  as  a  witness  to  prove  that  a  short 
time  before  the  deed  to  Barron  he  made  a  contract  with  Bartholo- 
mew, similar  in  its  terms  to  the  one  they  claimed  Barron  made 
with  Bartholomew.  This  testimony  was  offered  for  the  purpose 
of  showing  the  ^^  nature  and  extent  of  the  contract  with  Barron, 
and  whether  the  same  was  duly  carried  out."  The  master  ex- 
cluded it.  That  Bartholomew  agreed  to  make  a  contract  with 
Campbell  was  not  evidence  that  he  subsequently  made  a  like  one 
with  Barron.  It  was  a  collateral  fact  wholly  immaterial  and  evi- 
dence of  it  properly  excluded.  It  is  therefore,  unnecessary,  to  dis- 
cuss the  question  of  the  competency  of  Campbell  as  a  witness. 

The  decree  of  the  Court  of  Chancery  is  affirmed,  and  cause 
remanded. 


BoTCE,  Ch.  J.,  did  not  sit. 
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CHARLES  H.  DUDLEY  v.  JOHN  McKENZIE. 
Replevin.     Impounding,     Damage  Feasant. 

Actaal  damage  most  be  proved  to  jtutify  impoandiDg  cattle  taken  damage  feasatU. 
The  cattle  cannot  be  held  for  oosts  where  there  is  no  actaal  damage. 

Replevin  for  eighty-four  sheep.  Heard  on  the  report  of  a 
referee,  May  Term,  1881,  Taft,  J.,  presiding.  The  court  ren- 
dered judgment  that  forty-four  of  the  sheep  were  unlawfully  ta- 
ken and  detained  by  the  defendant,  and  the  remainder  were  law- 
fully taken  and  detained,  and  that  neither  party  recover  costs. 
Plaintiff  excepted.    The  case  appears  in  the  opinion. 

OUbert  A.  Davie^  for  the  plaintiff. 

William  E.  JohnBon^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  The  referee  reports  that  there  was  no  proof  be- 
fore him  that  the  defendant  suffered  any  damage  or  incurred  any 
cost  by  reason  of  the  sheep  getting  into  his  pasture.  Nominal 
damages,  however,  will  be  presumed,  for  the  law  implies  a  dam- 
age from  every  injury.  The  question  arises,  therefore,  Does  the 
right  of  distress  for  damage  feasant  exist  when  no  actual  damage 
is  committed  by  the  beasts  distrained  ?  This  question  seems  not 
to  have  been  decided  in  this  State,  and  turns  on  the  construction 
to  be  given  to  our  statute. 
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Distraining  cattle  for  damage  feasant  is  a  proceeding,  as  Black- 
stone  says,  by  which  the  law  allows  a  man  to  be  his  own  avenger, 
or  to  minister  redress  to  himself.  The  rule  arises  from  the  neces- 
sity of  the  thing  itself,  as  otherwise  it  might  be  impossible  at  a 
subsequent  time  to  ascertain  whose  cattle  committed  the  damage ; 
and  the  purpose  is,  to  obtain  satisfaction  for  the  damage  sustained. 
In  Vasper  v.  Edwards^  12  Mod.  660,  Lord  Holt  says  that  ^^  dam- 
age  feasant  is  the  strictest  distress  there  is,  for  the  thing  dis- 
trained must  be  taken  in  the  very  act ;  for  if  they  are  once  off, 
though  on  fresh  pursuit,  you  cannot  distrain  them.  If  tender  be 
made  of  damages  before  the  taking,  the  taking  is  unlawful ;  if 
after  the  taking  and  before  impounding,  then  the  detention  after 
it  is  unlawful."  And  in  9  Go.  ['*'22a],  it  is  said  that  ''if  one 
comes  to  distrain  for  damage  feasant  and  sees  the  cattle,  and  the 
owner  drives  them  off,  he  cannot  distrain  them  damage  feasant^ 
but  is  put  to  his  action  of  trespass,  for  the  cattle  ought  to  be  dam- 
age feasant  at  the  time  of  the  distress."  In  Clement  v.  Milner^  3 
Esp.  95,  Lord  Eldon  ruled  that  if  the  defendant,  in  the  act  of 
coming  up  in  order  to  distrain,  had  actually  got  into  the  field 
where  the  animal  was  committing  the  damage,  before  it  was 
driven  back  into  plaintiff's  field,  he  might  justify  driving  it  back 
into  his  own  field  and  thence  to  the  pound.  But  we  apprehend 
that  it  is  not  necessary  in  all  cases  that  the  thing  distrained  be 
damage  feasant  at  the  time  of  the  distress,  but  that  distress  may 
be  made,  to  prevent  further  damage.  Reynell  v.  ChamperwHm^ 
Cro.  Car.  228,  was  trespass  for  cutting  nets  and  oars.  The  de- 
fendant justified  for  that  the  plaintiff  was  endeavoring  therewith  to 
row  upon  his  water  and  to  catch  his  fish.  The  justification  failed, 
but  the  court  said  that  defendant  might  have  taken  the  nets  and 
oars  and  detained  them  damage  feasant^  for  the  purpose  of  stop- 
ping plaintiff's  further  fishing.  And  in  Warmer  v.  Briggs,  2  C. 
&  K.  31,  where  the  horse  had  ceased  doing  damage  at  the  time  it 
was  taken,  Lord  Denman,  C.  J.,  left  it  to  the  jury  to  say  whether 
the  taking  was  necessary,  to  prevent  the  horse  from  doing  further 
damage,  and  on  the  jury's  saying  it  was  not,  a  verdict  was 
directed  for  the  plaintiff.  Thus  we  see  with  what  strictness  the 
law  of  England  has  always  dealt  with  this  subject.    This  mode  of 
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redress  is  a  summary  proceeding  without  process,  hence  the  rea- 
son for  greater  strictness  than  would  otherwise  be  required. 

Our  statute  provides  that  ^^  a  person  may  impound  a  beast 
found  in  his  enclosure  doing  damageJ^    Not,  ^^found  in  his  enclo- 
sure "  simply  ;  but  found  there,  ^*  doing  damage,'**    In  Porter  r. 
Aldrtch,  89  Yt.  826,  it  was  held  that  the  word  ''  enclosure,"  as 
used  in  the  statute,  imports  more  than  the  word  elosej  which  em- 
braces land  owned  or  rightfully  possessed  by  a  party,  although 
'  inclosed  only  by  the  imaginary  boundary  line  that  defines  its  ter- 
ritorial limits,  but  signifies  land  inclosed  with  some  visible  and 
tangible  obstruction,  such  as  a  fence,  hedge,  ditch,  or  their  equiv- 
alent, for  the  protection  of  the  premises  against  cattle ;  and  that 
it  was  not  intended  to  extend  this  summary  remedy  to  beasts  dam- 
age feasant  on  wild,  uncultivated,  unimproved,  and  unoccupied 
lands  lying  open  and  common.    This  case  indicates  an  intention 
on  the  part  of  the  court  to  construe  the  statute  strictly,  and  to 
give  full  effect  to  the  language  in  which  it  is  couched.     If  the 
words,  ^^  doing  damage  ",  are  to  have  any  effect,  it  would  seem 
that  they  should  be  construed  to  mean,  doing  actual  and  substan- 
tial damage,  to  the  exclusion  of  theoretical  and  presumptive  dam- 
ftgo  ;  or,  in  other  words,  doing  damage  in  fact  only,  and  not  dam- 
age in  law  as  well.     A  beast  may  stray  into  the  inclosure  of 
another  on  the  crust  in  midwinter,  when  it  can  do  no  possible  dam- 
age, and  it  be  a  technical  trespass,  for  which  nominal  damages 
could  be  recovered  ;  but  can  the  beast  lie  impounded  for  damage 
feasant  ?  Can  it  be  taken  as  a  pledge  for  the  satisfaction  of  dam- 
ges  that  neither  have  been  nor  could  be  committed  ?    The  costs 
and  expenses  of  impounding  and  keeping  are  only  an  incident, 
and  accrue  after  the  right  of  distress  has  attached,  and  cannot 
create  the  right.    That  the  statute  contemplates  actual  damage,  is 
shown  by  the  fact  that  it  provides  for  the  appointment  of  ap- 
praisers to  ascertain  the  damage,  and  certify  the  amount  thereof 
to  the  pound-keeper.    It  is  true,  as  held  in  this  State,  that  the 
impounder  may  waive  his  claim  for  damage ;  but  this  does  not 
import  that  none   need  be   sustained.    In   all  the   cases  in  this 
State  where  it  has  been  so  held,  it  either  appears  or  was  as- 
sumed  that  actual  damage  had  been  committed,  and  in   none 
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of  them  was  this  question  raised,  and  the  result  of  the  hold- 
ing in  them  is,  that  an  irregular  or  even  a  fraudulent  appraisal  of 
damages,  or  a  waiver  of  damages  and  no  appraisal,  do  not  deprive 
the  impounder  from  lawfully  detaining  beasts  regularly  impounded 
for  the  payment  of  legal  costs  and  charges.  And  this  may  well 
be  so,  for  a  waiver  of  damages  advantages  the  owner  of  the  beasts. 
But  in  Maine  it  is  held  otherwise,  and  that  a  waiver  of  damages 
defeats  the  remedy,  on  the  ground  that  the  basis  of  the  remedy  is 
thereby  abandoned  and  gone.  DunUm  v.  Reed^  17  He.  178,  was 
a  libel  for  a  decree  of  forfeiture  of  a  pair  of  oxen  under  the  stat- 
ute concerning  pounds,  which  provided  that  beasts  doing  damage 
on  improved  lands  inclosed  vrith  a  sufficient  fence,  might  be  im- 
pounded. The  libel  alleged  no  damage,  and  all  claim  for  dama- 
ges was  waived.  It  was  contended  on  the  part  of  the  plaintiff 
that  it  was  not  necessary  that  he  should  claim  damages ;  that  it 
was  enough  that  it  appeared  that  the  cattle  were  taken  damage 
feasant ;  but  the  court  said  :  '^  All  the  proceedings  are  remedial, 
for  the  purpose  of  giving  an  indemnity  for  the  injury.  When 
beasts  are  thus  impounded,  they  are  to  be  restrained  until  the 
damages  and  the  charges  for  impounding  and  keeping  them  and 
all  fees  are  paid.  The  expenses  are  incident  to  the  remedy, 
which  is  based  upon  the  damages  sustained.  Here  no  damage  is 
claimed.  The  very  ground  that  justifies  and  upholds  the  remedy 
is  waived  and  abandoned.  Tho  libel  does  not  even  aver  that  any 
damage  was  done."  Osgood  v.  Green,  88  N.  H.  818,  arose  un- 
der a  statute  similar  to  ours,  and  is  exactly  in  point.  It  was 
replevin  for  a  bull.  Defendant  avowed  the  taking  thereof  in  his 
close  damage  feasant.  Plaintiff  pleaded  in  bar,  among  other 
pleas,  that  appraisers  were  appointed  to  appraise  the  damages, 
and  on  hearing  decided  that  none  had  been  committed,  to  which 
defendant  demurred.  The  demurrer  was  overruled  and  the  plea 
adjudged  sufficient.  The  court  says :  ^^  On  payment  of  the  dam* 
ages  appraised  and  the  charges  incurred,  the  creatures  are  to  be 
discharged  from  the  pound ;  but  if  no  damages  are  sustained, 
there  are,  of  course,  none  to  be  paid  ;  and  the  report  of  the  ap- 
praisers in  such  a  case  is  conclusive  that  none  have  been  commit- 
ted.   When,  therefore,  cattle  are  impounded,  and  the  appraisers 
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decide  that  no  damages  were  done  to  the  close  of  the  party  im- 
pounding, it  follows  as  a  proper  deduction  that  they  were  illegally 
impounded,  for  they  must  be  doing  damage  in  his  enclosure,  oth- 
erwise he  had  no  power  to  impound  them.  Actual  damages, 
then,  are  essential  to  a  legal  impounding  for  damage  feasant  .  . 
...  If  the  cattle  cannot  be  held  for  the  damages,  they  certainly 
cannot  for  the  costs,  for  the  damages  are  the  foundation  of  the 
costs,  and  the  latter  cannot  exist  without  the  former.  •  .  .  We 
are  entirely  satisfied  that  there  is  no  law  in  this  State  authorizing 

the  impounding  of  animals  for  merely  nominal  trespasses 

The  evil  requires  no  such  remedy,  and  it  is  only  in  cases  of  actual 
damages  that  a  person  is  permitted  to  execute  the  law  himself". 
We  adopt  the  reasoning  and  the  conclusion  of  that  case,  and  re- 
verse the  judgment  below  as  to  the  forty  sheep  and  the  costs,  and 
hold  that  said  sheep  also  were  unlawfully  taken  and  detained, 
and  render  judgment  for  the  plaintiff  to  recover  one  cent  dama- 
ges (there  being  no  finding  of  actual  damages)  and  his  costs. 
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ABATE. 


Cau6e  pending  on  exceptions  in  the  Supreme  Court  does  not  abate  on 
death  of  party.    Snow  v.  Carpenter^  17. 

ABANDONMENT. 

A  homestead  may  be  lost  by  abandonment    Labaree  v.  Wood,  452. 

ACCESSION.    See  Increase,  and  pp.  92,  423. 

ABORTION. 

Indictment  for  must  negative  following  exception  in  statute:  ^'unless 
the  same  is  necessary  to  preserve  her  life."    State  v.  Stokes^  179. 

ACTION. 

1.  SUBYITAL.  The  cause  of  action  for  injuries  received  through  a 
defect  in  the  highway  survived,  under  the  statute,  B.  L.  s.  2139.  Eames 
V.  BrattUboro,  471. 

2.  An  action  cannot  be  sustained  against  a  town  for  building  a  high- 
way, when  the  plaintifi  contracted  with  the  petitioners  for  the  road,  and 
not  the  town.    Bill  v.  Woodbury,  251. 

3.  Nor,  for  obtaining  goods  by  falsehood,  which  consisted  in  agreeing 
to  assign  the  avails  of  a  certain  wood  contract  to  the  owner  of  the  goods, 
when  he  had  agreed  to,  and,  afterward,  did  assign  the  same  to  another. 
Beet  V.  Smith,  617. 

ACTION  ON  STATUTE. 

1.  The  plaintiff 's  sheep  were  killed  by  two  dogs,  only  one  of  which 
was  owned  by  the  defendant.  Under  the  statute  the  defendant  is  liable 
for  double  the  whole  amount  of  the  damage.    Remele  v.  Donahite^  555. 

2.  When  the  plaintiff  discovered  that  his  sheep  had  been  injured  by 
the  dogs,  he  notified  one  of  the  selectmen,  and  the  damages  were  ap- 
praised.   Heldy  that  the  court  properly  submitted  it  to  the  jury  to  deter- 
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mine  whether  the  plaintiff  had  signified  his  election  to  proceed  against 
the  town  in  such  a  manner  that  he  could  not  afterwards  proceed  against 
the  defendant    lb. 

3.  An  action  given  by  the  statute  of  1870,  No.  76  (B.  L.  a.  4166), 
passed  to  protect  butter  and  cheese  manufacturers,  must  be  brought  in 
the  name  of  the  party  injured  and  dtframded  by  the  sale  of  the  milk 
diluted  with  water,  and  not  in  the  name  of  the  owner  of  the  ^  cheese 
factory,"  unless  he  has  been  so  defrauded.    Tabor  v.  Jferridk,  680. 

4.  The  court  approve  the  case  of  Qravee  v.  Qaoddl,  decided  by  the 
Supreme  Court,  Rutland  County,  January  Term,  1880,  in  which  it  was 
held  that  an  action  under  this  statute  in  the  name  of  all  the  "patrons" 
{ointly  was  well  brought,  against  the  claim  that  the  proprietor  of  the 
"  factory  "  should  have  brought  the  suit.    lb. 

Bee  Pounds  akd  Impoundikcs  1. 

ADJOURNMENT. 

1.  When  a  majority  cannot  adjourn  the  annual  meeting  called  to 
elect  village  officers.    8nw)  v.  SmaXL^  498. 

2.  An  adjournment  of  a  sale  by  a  collector  is  proper ;  but  it  must  be 
to  a  d^nite  time.    BuzztUX  v.  Johneon^  90. 

ADMINISTRATOR 

See  ExEcuTOBs  and  Administratobs. 

ADMISSION. 

Of  illegal  evidence,  though  charged  out  of  the  case,  is  a  cause  for  set- 
ting aside  verdict    8taU  v.  Header,  126, 651. 

AGENT. 

1.  The  rule  applied,  that  if  an  injury  is  to  result  to  one  from  the 
omissions  or  neglect  of  another's  agent,  the  principal  must  be  held 
liable,    ^eed^m  V.  Holt,  827. 

2.  When  an  insurance  company  is  affected  with  the  knowledge  of  its 
agent     WaUh  v.  Ft  Jf.  F.  Ine.  Co.,  363. 

3.  The  question  was  whether  the  plaintiff  was  a  bona  fde  purchaser ; 
the  transaction  was  conducted  by  his  agent ;  heM,  that  notice  to  the 
agent  was  notice  to  the  principal.    Drake  v.  Barker,  372. 

4.  A  minor's  appointment  of  an  agent  is  void.    Wade  v.  PuUiftrj  45. 
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5.  The  steer  in  qnestion  was  kept  by  the  plaintiff 's  father,  and  the 
plaintiff  being  absent,  wrote  him  to  submit  the  question  of  ownership  to 
two  arbitrators  named,  if  he,  the  plaintiff,  could  be  present  with  his  wit- 
nesses. The  two  first  chosen  refused  to  act,  and  the  father  selected 
another  party  without  the  knowledge  of  the  plaintiff.  By  some  mistake 
the  wrong  steer  was  exhibited  to  the  arbitrator.  Held,  that  the  award, 
under  such  circumstances,  was  void  ;  that  an  agent,  with  power  to  sub- 
mit for  arbitration  to  one  party,  could  not  submit  to  another  party  ;  that 
his  acts  in  submitting  to  arbitrate  were  not  evidence  of  authority  to 
submit ;  and  the  fact  that  the  wrong  steer  was  exhibited  at  the  time  of 
the  arbitration  would,  also,  vitiate  the  award.    Cox  v.  Fay,  446. 

6.  Mutual  mistake  in  regard  to  the  authority  of  agent    482. 

See  Attobnbt,  5. 

AGREEMENT. 

1.  Attorney's  to  indemnify  officer  without  consideration.    478. 

2.  To  pay  note  before  trustee  process  served,  right  to  pay  after.    . 
.    .    626. 

3.  An  agreement  to  eiupparty  secured  by  mortgage  may  be  carried  out 
by  a  third  party,  as  a  mortgagee  after  foreclosure.    Joelyn  v.  ParUn,  670. 

See  Bills  and  Notes,  4. 

ALE,  sale  of  illegal,  when,  155. 

AMENDMENT. 

1.  The  indictment  was  not  amendable,  after  dei^urrer,  as  the  defect 
was  not  one  of  form.    State  v.  Stokes,  179. 

2.  A  declaration  is  amendable  after  a  hearing  on  demurrer.  Jones  v. 
2\<»26,488. 

3.  A  declaration  containing  only  counts  in  general  assumpsit,  claim- 
ing that  the  defendant  was  indebted  for  rent,  may  be  amended  by  filing 
a  new  count  declaring  more  formally  for  use  and  occupation.  Bachop  v. 
JKK,  607. 

4.  The  question  of  variance  is  waived,  if  there  is  no  objection  to  re- 
ceiving, and  no  motion  to  dismiss,  the  new  d^edaration.    lb. 

5.  A  complaint  under  the  liquor  law — R  L.  s.  8836,  nuisance  act,  may 
be  amended  though  first  moved  for  in  the  Supreme  Court  State  v. 
Stone^bdO. 
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ANIMALS,  VICIOUS.    8u  Dog. 
ANSWER 

Multifariousness  must  be  met  hy  demurrer,  not  by  answer.    69. 
ANTE-NUPTIAL. 

A  married  woman  may  surrender  an  ante-nuptial  agreement  to  her 
husband  to  be  canceled.    Oravea  ▼.  Wak^ld,  314. 

APPl^AL. 

A  trustee  has  the  same  right  to  an  appeal  that  a  party  has  ;  and  the 
amount  of  his  own  specification  in  offset,  and  not  the  ad  damnum  of  the 
plaintiff's  writ,  may  govern  his  right  of  appeal.    Church  v.  French,  420. 

ARBITRATION. 

An  agent,  only  having  power  to  submit  to  one  party,  has  no  power  to 
submit  to  another.    Cox  v.  Fay,  446. 

Arrest  of  judgment.    552. 

1.  Arrested  in  one  county  nohere  no  jailj  and  committed  to  Jail  in 
another  county  ;  held  legal.    96. 

2.  Arrested  in  one  county  and  committed  to  jail  in  another  county 
on  prisoner's  request ;  held.legal.    .    .    .    437. 

3.  Arrested  on  Sunday  by  railroad  policeman  without  warrant  and 
kept  the  prisoner  till  Monday,  when  the  necessary  papers  were  made  ; 
held,  legal.    619. 

ARSON.    See  Criminal  Law  1,  and  p.  83. 

ASSAULT. 

1.  When  the  owner  may  resort  to  force  to  regain  possession  of  his 
personal  property— law  stated.    Johnson  v.  Perry,  463. 

2.  One  indicted  for  hindering  an  officer,  may  be  found  guilty  of  an 
assault.    State  v.  Carpenter,  551. 

ASSIGNEE. 

1.  If  the  assignee  does  not  present  in  offset  the  claims  of  the  insol- 
vent estate  to  those  of  the  creditors,  he  waives  them.  It  is  his  duty  to 
present  them.    Sabin  v.  Kelton,  283. 

2.  When  an  assignee  of  a  policy  of  insurance  brings  an  action  in  his 
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own  name  the  company  can  make  the  same  defence  that  it  could  if 
brought  in  the  name  of  the  assured.    Beed  v.  Ins.  Co.,  413. 

ASSUMPSIT. 

1.  The  plaintiff's  tenant  had  been  on  his  farm  for  several  years  un- 
der a  lease  providing  that  *^  all  additions  to  stock  on  the  farm  by  pur- 
chase or  otherwise  shall  remain  as  security,"  &c.,  and  while  there  he  be- 
came the  owner  of  seven  yearlings,  which  he  sold  to  the  defendant  with 
a  right  to  redeem.  The  plaintiff  sent  a  check  endorsed  by  himself,  to 
his  tenant  to  pay  the  defendant's  claim;  but  by  some  arrangement  be- 
tween the  tenant  and  defendant  it  was  applied  on  an  old  debt  due  from 
the  tenant  to  the  defendant.  When  the  yearlings  became  cows,  the  de- 
fendant, instead  of  enforcing  his  claim,  rented  them  to  the  tenant.  The 
plaintiff,  after  sending  the  check,  supposing  defendant's  lien  had  been 
paid,  purchased  the  tenant's  interest  Afterwards  the  cattle  were  de- 
stroyed by  fire.  Before  the  fire,  each  (plaintiff  and  defendant)  claimed 
to  be  the  owner;  but  (rfter  it,  each,  that  the  other  was.  Held,  that  the 
check  paid  the  defendant's  claim;  that  the  plaintiff  could  not  recover  for 
it  thus  misapplied;  that  the  cattle  belonged  to  the  plaintiff;  and  that  he 
cguld  not  recover  for  their  keeping  or  use;  but  that  he  could  for  otfier 
yearlings  taken  by  the  defendant    Roberts  v.  Eawley^  31. 

2.  The  County  Court  established  a  highway  in  the  defendant  town 
on  condition  that  the  petitioners  for  it  should  build  it  for  $1.50  per  rod. 
The  plaintiffs  built  the  road;  but  contracted  with  the  petitioners  and  not 
the  town.  Held,  that  the  town  was  not  liable,  although  it  had  adopted 
the  road.    BiU  v.  Woodbury,  261. 

3.  In  assumpsit  a  partial  payment  on  a  note  may  be  proved  under 
the  general  issue.    Worthen  v.  Dickey,  277. 

4.  Money  paid  on  draft  with  a  forged  endorsement  on  it  may  be  re- 
covered in  an  action  of  assumpsit  The  Fire  Association  of  Philadelphia 
V.  The  Merchants^  National  Bank  of  8U  Johnshury,  657. 

ATTACHMENT. 

A  prior  attachment  of  a  homestead  abandoned  by  its  owner  prevails 
over  a  deed  subsequently  executed  by  such  owner.  Laharee  v.  TTood, 
462. 

ATTORNEY. 

1.  A  minor's  appointment  of  an  attorney  is  void.  TTode  v.  Pulsifer,  45. 

2.  Attorneys,  in  their  arguments  to  the  jury,  are  bound  to  keep 
within  the  limits  of  fair  and  temperate  discussion  of  the  evidence  in  the 
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case.    Any  violation  of  this  rule  entitles  the  advene  party  to  an  ezoep- 
ception.    8taU  v.  HanneU,  83. 

3.  An  attorney  without  special  authority  has  no  power  to  bind  his 
client  by  a  compromise  or  settlement  of  the  cause  of  action  unless  he  re- 
ceive the  ftill  amount  of  his  client's  claim  in  money;  and  this  is  so  though 
the  client  lives  in  another  State.    €hrang€r  v.  Batchdderf  2i8. 

4.  There  is  no  consideration  for  the  promise  of  an  attorney  to  indem- 
nify a  sheriff  who  had  sold  property  on  an  execution,  and  turned  the  ' 
avails  over  to  the  attorney  or  his  client,  the  execution  creditor.  Snow  v. 

6.  The  rule,  that,  if  an  agent  fJEuls  to  bind  his  principal,  he  binds  him- 
self, does  not  prevail  when  the  agent  iiilly  discloses  his  principal,  the  ex- 
tent and  limitations  of  his  authority,  and  both  he  and  the  other  party, 
enter  into  the  contract  from  which  the  agent  is  not  expected  to,  and 
does  not,  derive  any  benefit,  under  a  mutual  mUtake  in  regard  to  the 
authority  of  the  agent    In  such  a  case  the  agent  is  not  liable.    lb, 

6.  Necessary  counsel  fees  were  allowed  one  of  the  defendants  in  a 
cause  in  chancery.    Hubbard  v.  Parlin  e(  oL,  670. 

AUDITA  QUEBELA. 

1.  In  an  action  against  two  or  more  non-residents  one  copy  must  be 
left  by  the  officer  for  each  of  the  defendants,  at  the  place  directed  by  the 
statute;  and,  if  only  one  is  left,  the  Judgment  may  be  set  aside  upon  axk" 
diUi  querela.    HiU  v.  TTarren,  73. 

2.  The  return  itself  must  show  legal  service;  and,  as  the  methods 
provided  by  statute  are  not  alternative,  but  successive,  the  latter  can  be 
resorted  to  only  from  necessity;  and,  as  the  court  will  not  presume  the 
necessity,  the  return  must  show  it,— as  that  the  defendant  had  no  known 
agent,  &c    lb, 

3.  The  bond  by  way  of  recognizance  for  review  must  be  double  the 
amount  of  the  Judgment,  incUtdiny  co8te;  one  double  the  amount  of  the 
damages^  is  too  small;  and  a  Judgment  with  such  recognizance  may  be 
annulled  by  audiUa  querela.  This  case  arose  before  the  R.  L.  took 
effect    lb, 

4.  When  there  are  two  recognizances,  one  taken  before  and  the 
other  after,  the  execution  had  been  issued,  only  the  first  one,  though  de- 
fective, will  be  considered  by  the  court;  and  parol  evidence  is  admissi- 
ble to  prove,  that,  after  the  sale  on  the  execution,  the  defendant  pro- 
cured the  magistrate  to  take  and  certify  as  a  part  of  the  record,  a  new 
and  enlarged  recognizance.  The  recognizance  must  be  taken  before  ex- 
ecution,   lb. 
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6.    Damages  are  recoverable  in  audita  querela.    Ih, 

6.  A  writ  was  issued,  and  judgment  rendered,  by  a  Justice  of  the 
peace  against  the  plaintiff  while  he  was  insane  and  under  guardianship. 
Held,  that  audita  querela  will  lie  to  set  aside  such  Judgment ;  that,  by 
force  of  the  statute  the  Justice  had  no  power  to  issue  a  writ  against  the 
ward;  that  all  the  proceedings  were  ooram  nonjudice;  and  that  consent 
cannot  confer  Jurisdiction  in  such  a  case.    MiUer  v.  Potter^  267. 

AWABD.    8u  Agent,  5. 

BANKRUPTCY. 

1.  The  petitioner  gave  his  note  to  the  creditor  while  both  were  resi- 
dents of  New  York.  A  Judgment  rendered  upon  such  note  in  Vermont, 
although  its  maker  was  living  here  at  the  time  of  its  rendition,  is  not  a 
debt  contracted  by  an  inhabitant  of  this  State,  within  the  meaning  of 
the  tSOO  section  of  the  insolvent  act— B.  L.,  s.  1790.  Moore  v.  MeMiU 
ton,  27. 

2.  In  this  case  the  creditor  levied  his  execution  on  the  debtor^s  real 
estate,  and  although  the  time  for  redemption  had  not  expired,  the  title 
is  treated  as  vesting  at  once  in  the  creditor,  and  was,  to  the  amount  of 
its  value,  a  payment  on  the  Judgment;  and  the  balance,  with  the  other 
debts  of  the  petitioner,  did  not  exceed  the  $300,  which  was  necessary  to 
bring  him  within  the  provisions  of  the  act    lb. 

3.  Insolvent  estate  of  deceased  surety  on  note,  when  payment  by 
principal  after  allowance,  pays  only  on  balance.  Lowell  v.  FrenMs  Eb' 
tatey  193. 

4.  Under  our  statute  the  rule  that  the  court  first  acquiring  Jurisdic- 
tion retains  it  does  not  prevail,  when  a  party  ha«  presented  notes  to  be 
allowed  by  the  commissioners  on  a  deceased  person's  estate,  and  the  ad- 
ministrator has  brought  an  action  on  certain  notes  that  the  estate  owns 
against  such  party,  and,  afterward,  on  his  being  declared  insolvent,  dis- 
continued his  suit,  and  procured  his  notes  to  be  allowed  by  the  Court  of 
Insolvency,  and  before  the  commissioners  had  taken  any  action  in  the 
matter.  In  such  a  case  the  Court  of  Insolvency,  and  not  the  Probate 
Court,  has  jurisdiction;  and,  if  the  assignee  fails  to  present  in  offset  his 
notes  to  those  held  by  the  administrator,  in  the  Court  of  Insolvency, 
they  are  barred;  and  the  commissioners  have  no  Jurisdiction.  8Mn  v. 
iTelfon,  283. 

6.    If  the  assignee  does  not  present  in  offset  the  claims  of  the  insol- 
vent estate  to  those  of  the  creditors,  he  waives  them.    It  is  his  duty  to 
present  them.    Ih. 
45 
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6.  If  an  administrator,  under  B.  L.,  8.  2131,  brings  an  action  against 
a  party,  h^ort  the  commUsicmers  have  acted,  such  party  must  plead  his 
claims  in  offset;  and  cannot  go  before  commissioners.    Ih, 

7.  In  R.  L.,  s.  2131,  the  word  "  may  "  means  "  must"    lb. 

8.  A  discharge  in  bankruptcy  must  be  pleaded^  to  be  effectual  as  a 
bar.  It  is  not  sufficient  that  a  ''  suggestion  of  bankruptcy  "  be  minuted 
upon  the  docket  of  the  court.     Weeks  v.  Preecott,  318. 

9.  The  Supreme  Court  on  petition  have  no  power  to  vacate  a  perfect 
judgment  rendered  at  a  former  term  of  the  same  court,  to  bring  forward 
the  cause,  and  render  a  qualified  judgment  against  the  property  attached, 
and  not  against  the  person.    Ih. 

10.  A  discharge  granted  by  a  State  Court  of  Insolvency  is  no  bar  to 
the  claim  of  a  non-resident  creditor,  who  does  not  take  part  in  the  insol- 
vency proceedings,  or  submit  himself  in  any  way  to  the  jurisdiction  of 
the  insolvency  tribunal;  nor  is  the  rule  affected  by  the  place  where  the 
contract  is  made  or  to  be  performed,  or  the  forum  in  which  it  is  sought 
to  be  enforced.    BedeU  v.  deruUrn^  493. 

BASTARDY. 

1.  In  bastardy  proceedings,  if  no  new  recognizance  is  entered  into, 
the  one  taken  before  the  magistrate  continues  in  full  force,  and  is  held 
as  security  that  the  defendant  shall  perform  the  orders  of  the  County 
Court  in  the  premises.     Oarmn  v.  Wahh^  367. 

2.  Nor,  will  a  surrender  of  the  principal  in  court,  qfler  judgment  has 
been  rendered  against  Mm,  discharge  such  surety.    lb, 

3.  Nor,  is  the  complainant  compelled  to  resort  to  an  action  of  debt, 
or  scire  fadae ;  but  the  County  Court,  on  motion,  by  virtue  of  section 
2407,  R.  L.,  may  award  execution  against  such  surety.    15. 

4.  In  Gray  v.  Fuleonie,  7  Y t  452,  and  Mather  v.  Clark,  2  Aik.  209, 
the  principals  were  surrendered  in  court  be/ore  judgment.    lb. 

6.  What  evidence  inadmissible  against  the  plaintiff.  Sterling  v.  Ster^ 
Ung,  41  y t  80,  followed.    Knight  v.  Moree,  432. 

BAIL.    See  Criminal  Law,  26  and  p.  603. 

BEER,  LAGER. 

Sale  of  illegal,  when,  155. 

BEQUEST.    See  Will. 
Bettebment  Act,  446. 
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BILL  IN  GHANCEBY.    Su  Ghanceby. 
BILLS  AND  NOTES. 

1.  A  note  given  to  settle  a  fraudulent  claim,  one  wholly  without 
foundation,  and  known  by  both  parties  to  be  such,  under  threats  of  suit? 
is  without  consideration  and  void;  and  cannot  be  collected  by  a  third  party 
though  purchased  before  due,  when  such  party  was  not  only  put  upon 
inquiry,  but  also,  acted  in  bad  faith  in  buying,  he  being  a  general  pur- 
chaser of  the  payee's  notes  and  knowing  his  dishonest  methods  in  ob- 
taining them.     Ormshee  v.  Hawe^  182.  ^ 

2.  It  appeared  by  the  note  that  five  persons  had  signed  it;  an  action 
was  brought  against  the  defendant  alone;  and  his  defence  was  forgery. 
Heldf  that  evidence  was  inadmissible  to  prove  that  the  names  of  three  of 
the  other  signers  were  forgeries;  that  the  only  issue  was  the  genuine- 
ness of  the  drfmdant^8  signature.    Camp  v.  Averill^  320. 

3.  A  note  signed  by  both  husband  and  wife  enforced  in  chancery 
against  the  estate  of  the  wife.    Sargeant  v.  French^  384. 

4.  Where  property  is  delivered  by  the  principal  to  the  payee  to  ex- 
tinguish a  note,  and,  afterwards,  by  agreement  of  all  the  parties,  payee, 
surety  and  principal,  it  was  to  be  applied  upon  a  certain  book  account 
which  the  payee  had  against  the  principal,  and  th|a  surety  was  to  be  re- 
leased ttom  further  obligation.  Held,  that  a  plea  setting  up  such  facts 
was  a  bar  to  an  action  against  the  surety;  that  it  was  an  ii^jury  to  the 
surety,  which  was  a  sufficient  consideration  for  the  promise.  Austin  v. 
BUknapy  495. 

5.  If  the  payee  of  a  note  has  collateral  security,  the  surety  is  entitled 
to  the  benefit  of  it.    Ih. 

BOND. 

Bond  of  constable  given  more  than  ten  days  after  his  Section  held 
valid.     WeaUm  v.  Sprague,  395. 

See  Sheriff,  2;  Jail,  2. 
BONDHOLDEBS.    8u  Bailroad. 
BBIDGE. 
Damage  caused  by  insufficiency  of,  638. 

BUBDEN  OF  PBOOF. 

1.  On  guardian  to  show  that  gift  f^om  ward  was  understandingly 
made;  that  it  was  not  procured  by  undue  influence.  Wade  v.  PuUifer,  46> 
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2.  On  the  heirs  of  wife,  if  they  daim  an  ante«naptial  agreement,  that 
it  existed  at  the  time  of  her  decease.    Qranu  v.  WaJujiM^  313. 

CATTLE. 

Impounded—  ....    894  and  685. 
Injured  by  dogs,  655. 
Poisoned    ....    484. 

CEBTIFICATE. 

1.  That  the  cause  of  action  arose  Arom  the  wilAil  and  malicious  act 
or  neglect  of  defendant,  may  be  granted  by  the  Supreme  Court,  although 
not  applied  for  in  the  County  Court,  when  Judgment  is  for  the  defendant 
in  that  court    DaxUng  v.  TToodfoard,  101. 

2.  The  granting  or  refusing  of  a  certified  execution  in  actions  of  tort 
is  largely  a  matter  of  fact  to  be  determined  by  the  County  Court  And 
if  the  case  had  been  referred,  the  court  could  investigate  this  subject  on 
other  evidence  than  that  before  the  referee.    MtUndy  v.  SpavMing^  517. 

8u  ExKCimoN  3. 

CERTIOEARL 

Proper  remedy  to  correct  any  error  of  the  County  Court  in  proceed- 
ings under  the  statute  to  compel  town  to  support  insane  husband.  Lon- 
donderry V.  Bahhitty  455. 

CHANCERY. 

1.  JxjRisDicnOK  AM)  INJUNCTION.  A  Court  of  Chaucery  has  ju- 
risdiction and  power  to  enjoin  one  mill  owner  from  depositing  saw  dust 
in  a  stream  ;  and  to  order  an  accounting  to  ascertidn  the  damage.  Ctm- 
fM  V.  AndrwDy  1. 

2.  To  enjoin  the  distribution  of  a  deceased  person's  estate,  and  the  re- 
moval of  the  assets  beyond  the  jurisdiction  of  our  courts,  pending  litiga- 
tion to  determine  the  rights  of  heirs.     TFods  v.  Ptdftfer,  45. 

3.  Interpleader.  To  enjoin  an  action  at  law,  brought  to  recover 
a  note^  during  the  pendency  of  a  bill  of  interpleader,  to  determine  to 
which  of  two  parties  it  should  be  paid.    WdSan  HoUi  Co.  v.  Stymour^  589- 

4.  To  enjoin  an  action  of  trespass,  during  the  pendency  of  a  bill,  to 
determine  the  right  of  possession  to  certain  real  estate  ;  and,  afterward 
injunction  made  perpetual.    Jonlyn  v.  Pfxrliny  670. 
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6.  Gift.  To  grant  relief  against  breaches  of  trust ;  to  set  aside  a 
gift  made  by  ward  to  guardian,  procured  through  undue  influence.  Wade 
V.  Pul8{fer,  45. 

6.  Lbgact.  To  enforce  payment  of  a  legacy  out  of  real  estate, 
divided  and  sold  to  different  parties,  when  such  legacy  was  charged  upon 
it  by  will  of  a  former  owner.    Scott  v.  P<Uchin,  253. 

7.  And  this  is  so  though  there  had  been  no  decree  of  the  Probate 
Court    Ih. 

8.  Sequestered.  To  order  the  property  of  a  married  woman  to  be 
sequestered  and  charged  with  the  payment  of  a  debt  contracted  by  her  for 
the  benefit  of  her  estate  and  on  its  credit    Sargeant  v.  Fremch^  884. 

9.  Cbobs  Bill.  Equitable  Offsets.  To  allow  equitable  offsets 
in  a  foreclosure  proceeding  where  a  cross-bill  had  been  brought  D.  P. 
Walvwrth,  Adm,  v.  L.  P.  Barron^  677. 

10.  Cloud  on  Title.  Certain  premises  were  leased  to  the  defend- 
ant 6.,  husband  of  the  orator's  intestate,  for  one  thousand  years^  for  an 
annual  rental,  with  the  right  to  purchase  the  reversion  for  $200.  After 
improvements  had  been  made,  G.  by  an  assignment  absolute  on  its  face, 
but  really  to  secure  the  payment  of  $300,  transferred  the  lease  to  defend- 
ant C.  The  lease  and  transfer  were  duly  recorded.  The  intestate  paid 
the  $200,  and  $300,  out  of  her  own  property  ;  and  the  premises  were 
conveyed  to  her  by  an  heir  of  the  lessor  by  warrantee  deed.  After  this 
the  husband  and  wife  occupied  a  part  of  the  premises  ;  she  rented  a 
part,  collected  the  rent,  &c.,  both  treating  the  entire  property  as  hers, 
and  the  leasehold  as  merged  in  the  reversion.  On  paying  she  took  the 
lease  and  kept  it  till  her  decease,  and  it  was  found  among  her  papers.  C., 
although  he  did  not  claim  to  have  any  interest  in  it,  transferred  the  lease, 
without  consideration,  to  the  defendant  P.,  who  took  possession  of  the 
premises.  At  the  time  of  the  last  transfer  the  orator  was  about  proceed* 
ing  to  sell  the  premises  to  pay  the  debts  allowed  by  the  commissioners 
against  the  intestate's  estate,  Ac    HeMj 

11.  That  the  orator  is  entitled  to  have  the  lease  and  the  last  transfer 
set  aside  and  declared  null  and  void,  as  an  existing  cloud  upon  the  title. 
Bennett  v.  Gamp,  36. 

12.  The  declarations  of  the  husband,  he  being  the  real  party  defend- 
ant, to  the  effect  that  the  entire  estate  belonged  to  the  wife,  are  admissi- 
ble ;  also,  those  of  the  wife  herself,  in  her  own  favor,  when  accompanying 
some  act  in  regard  to  the  premises,  and  as  explanatory  and  characterizing 
the  act,  and  to  show  that  she  claimed  to  own  the  entire  estate  to  the 
knowledge  of  the  husband.    Ih, 
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13.  When  a  husband  furnishes  money  to  purchase  real  estate  and 
takes  the  deed  to  his  wife,  no  trust  is  presumed  to  result  therefrom  in 
his  favor  ;  but,  rather,  that  he  intended  to  settle  so  much  property  upon 
her.    Ih, 

14.  The  appointment  of  an  administrator ;  and  the  allowance  of 
claims  against  an  estate,  are  questions  for  the  Probate  Court ;  and  its 
determinations  thereon,  unappealed  from,  are  binding  upon  the  Court 
of  Chancery  and  the  Supreme  Court    lb. 

15.  Multifariousness,  objection  to,  must  be  taken  by  demurrer, 
and  insisted  on  before  final  hearing.    Wade  ▼.  Pulsi/er,  46. 

16.  Jurisdictional  question  heard  by  the  court,  although  not  raised 
by  plea,  answer  or  motion.     Canfield  v.  Andrew,  1. 

17.  M0RTOAG£  Eestored.  In  ISeiS  the  orator's  intestate  lived  in 
the  family  of  her  son,  and  held  a  $1000  mortgage  on  his  farm.  He,  hav- 
ing been  drafted  into  the  U.  S.  military  service,  induced  her  to  surrender 
this  mortgage,  and  accept  another,  conditioned,  principally,  for  a  life 
maintenance,  that  he  might  the  more  easily  deceive  the  public  authori- 
ties and  thereby  escape  military  duty,  under  a  claim  of  exemption  on 
the  ground  of  supporting  his  mother  ;  and,  also,  agreeing  to  restore  the 
mortgage  as  soon  as  the  war  should  close.  The  court  found  from  the 
testimony  that  she  was  under  his  influence,  and  that  the  contract  was 
the  mere  act  of  the  son.  Held,  that  the  parties  were  not  in  pari  deUeto; 
that  the  court  will  take  notice  where  the  blame  properly  rested  ;  and 
that  the  mortgage,  deducting  what  the  son  had  expended  for  his  mother, 
was  a  valid  lien  on  the  real  estate.     Harrington  v.  Grant,  236. 

18.  Mortgagee  IN  Possession.  Not  entitled  to  have  the  ea^enee  of 
r^aira  made  a  Hen  on  the  premisea;  because  no  claim  for  it  was  made  in 
the  petition  to  foreclose  ;  and  payment  of  the  decree  was  redemption  of 
the  premises.    Dewey  v.  BroumeU,  441. 

19.  Law  stated  how,  and  under  what  circumstances,  expenses  for 
repairs  may  be  made  a  charge  upon  the  premises.    lb. 

20.  Also,  when  mortgagee  must  account  for  rents  and  profits.  WhUe 
V.  Maynard,  676. 

21.  Master's  Report.  A  special  master's  report  of  facts  is  con- 
clusive when  the  reference  was  voluntary,  unless  for  evident  mistake  on 
the  part  of  the  master,  or  evident  corruption  ;  and  it  must  appear  affirm- 
atively.   Meirill  v.  M.  &  W.  IL  B.  B.  Co.,  200. 

22.  The  court,  in  view  of  the  circumstances  of  this  case,  refhsed  to 
recommit  a  report  made  under  the  act  of  1878,  (s.  724  to  731,  inclusive. 
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R  L.,)  when  the  maflter,  though  requested  to  do  so,  had  neglected  to 
file  some  portions  of  the  evidence  ;  because,  by  the  said  statute,  a  refer- 
ence is  to  be  tried  by  the  master  upon  oral  testimony  ;  and,  then,  it  did 
not  appear  that  there  was  any  order  of  the  court  that  the  testimony 
should  be  filed ;  or,  that  the  master  kept  minutes  of  the  testimony. 
Sargeant  v.  French,  384. 

23.  Beceivers.  The  defendant  railroad  company  was  in  possession 
and  management  of  receivers  appointed  by  the  Court  of  Chancery. 
The  petitions  to  recover  for  the  injuries  were  properly  brought  to  that 
court.    MerriJl  v.  M.  S  TT.  ft.  B,  R.  Co.,  200. 

24.  Costs.  The  general  rule  is,  that  the  Supreme  Court  will  not 
reverse  the  order  of  a  chancellor  upon  the  question  of  costs.  Joslyn  v. 
Parlin,  670  ;  Richer  v.  Clark,  289. 

25.  A  Motion  to  Sitpfress  Tbstimont  in  Chancery  must  bo 
passed  upon  by  the  chancellor,  or  it  will  not  be  heard  in  the  Supreme 
Court.    Hotel  Co.  v.  SeymouVj  582. 

26.  An  agreement  to  admit  certain  testimony  unless  irrelevant,  &c., 
is  a  waiver  of  all  objection  to  the  competency  of  witnesses  who  had 
given  it.    lb. 

See  Gift  ;  Mill  Owners  ;  Mortgage  ;  Railroad. 
CHANGE  OF  POSSESSION. 

1.  A  sale  of  property  exempt  from  attachment  is  valid  without  a 
change  of  possession.     George  v.  Baeeett,  219. 

2.  Hence,  the  increaae  of  sheep  exempt  belongs  to  the  vendee,  though 
no  change  of  possession.    Leatfitt  v.  Jones,  428. 

3.  The  property  turned  out  was  in  a  shop  rented  by  the  debtor,  and 
he  surrendered  possession  of  both  to  the  plaintiff,  who  notified  the  owner 
of  the  building  of  the  transaction,  and  obtained  permission  from  him  to 
occupy  the  shop,  and  he  did  so  occupy  it,  to  the  exclusion  of  the  debtor. 
HM,  a  sufficient  change  of  possession.    Fieh  v.  Clifford,  344. 

4.  When  the  referee  reports  the  facts  in  relation  to  the  sale  and 
change  of  possession,  without,  also,  finding  whether  it  was,  or  not^  a 
fraud  in  law,  if  there  is  no  exception,  the  Supreme  Court  will  dispose  of 
the  case  as  submitted.    lb, 

CHARGE  TO  JURY. 

1.  It  is  the  duty  of  the  court  in  a  criminal  trial  in  its  charge  to  the 
jury  to  review  and  explain  the  evidence  and  claims  of  the  respondent 
as  ftiUy  and  fairly  as  those  of  the  State.    State  v.  Hannett,  83. 
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2.  The  admission  of  illegal  evidence,  if  objected  to,  though  under 
an  offer  of  connecting  it  with  other  proof  that  would  render  it  compe- 
tent, and,  though  charged  out>  of  the  case  by  the  court,  is  a  cause  for 
setting  aside  a  verdict,  unless  the  court  is  able  to  say  affirmatively  that 
it  worked  no  injury  to  the  adverse  party.    State  v.  Jtfeoder,  126,  651. 

See  Fracticb,  12,  17. 

CHATTEL  MORTGAGE.     See  Mobtgaqe,  14,  20. 

Cider,  sale  of  illegal,  when.    155. 

CLAIMANT. 

A  claimant  has  no  standing  in  court  unless  he  has  been  admitted  hff 
order  of  the  court    BovoeU  v.  FeUcer,  626. 

COLLECTOR.    See  Constable, 

COLLATERAL.    See  Witness,  6. 

COMMITMENT. 

1.  When  a  criminal  is  arrested  in  a  county  where  there  is  no  legal 
jail,  he  may  be  committed  to  the  jail  in  the  adjoining  county.  State  v. 
MaUay,  96. 

2.  Prisoner  arrested  in  one  county  and  by  his  own  request  was  com- 
mitted to  Jail  in  another  county  ;  held,  legal.    ElUe  v.  CleveHand^  437. 

See  Abrested  ;  and  Criminal  Law. 
COMMISSIONER 

A  commissioner  in  a  trustee  suit  is  an  officer  of  the  court ;  and  bia 
power  is  limited  to  the  determination  of  the  rights  of  such  persons  as 
were  parties  at  the  time  of  his  appointment.    BotoeU  v.  Felker^  526. 

See  Executors  and  Administrators,  2 ;  Bankbuftgt,  4. 
COMPETENCY. 

1.  Of  Juror,  having  expressed  an  opinion.    State  v.  JfeaXeer,  112. 

2.  Of  witness  to  will  cannot  be  questioned  on  an  appeal  firom  order 
of  distribution.    489. 

3.  Nor,  on  hearing  in  chancery  when  it  had  been  agreed  that  his  tes- 
timony might  be  admitted  unless  irrelevant    582. 

Condition  Precedent,  261. 
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CONDITIONAL  DEED.    /See  Ejectment. 
CONDITIONAL  SALE.    See  Sale,  6,  7. 

CONSIDERATION. 

1.  When  a  coDtract  is  divinhle,  and  the  consideration  is  partly  legal, 
and  partly  illegal,  as  a  sale  of  articles,  some  of  which  are  prohibited 
by  law,  and  some,  not,  it  may  be  enforced  for  the  legal.  Shato  v.  Car- 
penUr^  155. 

2.  Sealed  receipt  or  release  for  usury,  when  imports  a  consideration. 
Wing  V.  Peck,  245  ; 

3.  When  it  does  not.    fferrick  v.  Dean^  568. 

4.  When  an  attorney's  agreement  to  indemnify  officer  is  without  con- 
sideration.   478. 

See  Bills  and  Notes,  4. 

CONSTITUTIONAL  LAW. 

The  statute,  R.  L.  s.  1988,  giving  a  lien  on  logs,  is,  in  part,  unconstitu- 
tional.    Qiiimby  v.  Hiousen,  132. 

CONSTRUCTIVE  NOTICE. 

The  record  of  a  will  is  constructive  notice  that  the  land  bequeathed  is 
charged  with  the  payment  of  legacies.    Scott  v.  PcUchinj  253. 

Contingent  Lnrs-EsTATE,  under  a  will.    .    .    373. 

CONTINOENCY  in  trustee  statute  explained*    Eowell  v.  Felker^  526. 

CONTINUED  FOR  NOTICE. 

When  service  has  not  been  made  on  one  of  the  defendants,  he  being 
out  of  the  State,  the  case  should  be  continued  for  notice.  Gomins  v. 
Jones,  560. 

CONSTABLE. 

1.  One,  legally  elected  a  constable,  and  who  serves  as  such,  though 
he  has  neglected  to  Airnish  a  bond  within  the  time  prescribed  by  the 
statute,  the  selectmen  never  having  required  it,  is,  a  de  facto,  if  not  a  de 
jure  officer ;  and  the  sureties  on  his  bond  given  several  months  after 
his  election  are  liable  for  his  delinquencies  in  appropriating  the  public 
fUnds  to  his  own  use.     Weston  v.  Sprague,  395. 

46 
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2.  If  the  bond  were  not  valid  by  force  of  the  statute,  it  would  be  at 
common  law.    lb. 

8.  When  one  is  elected  constable  it  is  the  duty  of  the  selectmen  first 
to  move  in  the  matter  and  require  a  bond^  to  fix  its  amount,  and  the  kind 
of  security.  Their  neglect  to  require  a  bond,  not  the  constable's  neglect 
to  give  one,  causes  a  vacancy  in  the  office,  if  there  be  one.    16. 

4.  A  sale  of  property  seized  for  taxes  by  a  constable  must  be  made 
at  the  time  named  in  the  advertisement,  unless  legally  adjourned.  Bus- 
zeU  V.  Johneoriy  90. 

CONTRACT. 

!•  A  contract  held  divinbh^  where  the  consideration  was  partly  legal, 
and  partly  illegal,  as  a  sale  of  intoxicating  liquor  with  property  not  pro- 
hibited by  law,  and  enforced  for  the  legal  sales.    8haw  v.  Carpenter,  155. 

2.  Insurance  contract  covering  both  real  and  personal  property,  held 
not  dMHbU,    McOowan  v.  Ins.  Co.,  211. 

8.  Illegal  contract  enforced  in  chancery,  where  the  parties  are  not  in 
pari  delicto.    Harrington  v.  Orant,  236. 

4.  The  plaintiff  contracted  with  the  defendant  to  keep  some  portion 
of  its  highways  in  <^  good  repair  for  public  travel  ^  for  four  years  ;  and, 
also,  in  the  same  contract  agreed  to  build  a  new  bridge  and  road.  The 
plaintiff  failed  to  build  the  bridge  and  road  according  to  the  contract ; 
and,  also,  to  keep  the  highways  in  good  repair  ;  and  the  defendant  was 
compelled  to  pay  damages  caused  by  the  Insufficiency  of  said  highways  ; 
and,  also,  pay  for  repairing  them.  Held,  in  an  action  of  covenant  on  the 
sealed  contract, 

5.  That  the  plaintiff  could  not  recover ;  as  the  benefit  derived  fh>m 
his  labor  was  less  than  the  damages  received  from  the  non-performance 
of  the  contract.     WiUon  v.  Greensboro,  633. 

6.  That  what  the  defendant  paid  to  settle  a  suit  brought  against  it 
for  injuries  received  on  the  highway,  and  the  incidental  expenses  of  the 
suit ;  also,  for  injuries  received  by  another  party  without  suit ;  also,  for 
repairing  the  highway  ;  and  the  damage  for  not  completing  the  new 
road  and  bridge,  are  available  in  defence,  under  the  general  issue.    lb. 

7.  The  selectmen  of  the  defendant  town  were  not  guilty  of  contribu- 
tory negligence,  although  they  had  known  that  the  bridge  was  out  of 
repair  ;  because  they  gave  notice  to  the  plaintiff,  and  he  agreed  to  repair 
it    lb. 
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8.  Bale  stated  as  to  allowing  damages  in^defence  for  the  non-perform- 
ance of  a  contract    lb. 

^eeCHANCKRY;  MORTaAGS. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  4 ;  Contract,  7 ;  Highway  ;  Railroad. 

COSTS. 

1.  The  general  rule  is,  that  the  Supreme  Court  will  not  reverse  the 
order  of  a  chancellor  upon  the  question  of  costs.    Richer  y.  Clark^  289. 

2.  The  plaintiff  brought  his  action  before  a  justice  of  the  peace,  and 
was  defeated ;  appealed  to  the  County  Court,  and  was  defeated  there  on 
the  questions  litigated,  but  had  judgment  upon  three  small  items 
amounting  to  $1.20,  not  disputed.  Heldy  that  the  plaintiff  could  recover 
only  $5.00  costs  ;  and  that  defendant  could  recover  his  costs,  $31.91, 
accruing  upon  the  disputed  items.    Engrem  v.  Myera^  628. 

See  Chancery,  24 ;  Attorney,  6. 
COURT,  COUNTY. 

1.  When  two  are  jointly  indicted  it  is  discretionary  with  the  County 
Court  whether  to  grant  them  separate  trials  or  not ;  and  its  decision  is 
not  revisable  in  the  Supreme  Court    State  v.  Medker,  112. 

2.  When  its  decision  is  flnal  as  to  qualifications  of  jurors.    Ih, 

3.  Also,  as  to  granting  certified  or  close  jail  execution.    517,  627. 

4.  Can  award  an  execution  on  motion  against  a  surety  in  a  bastardy 
recognizance.    367. 

5.  Can  allow  an  appeal  to  a  trustee  under  the  fraud,  accident,  stat- 
ute.   420. 

6.  Also,  to  a  defendant  when  wrong  day  in  copy  of  writ    177. 

Covenant,  8u  Contract,  4. 

CBEDITOB,  NON-BESIDENT. 
When  not  affected  by  discharge  granted  by  court  of  insolvency.    493. 

CBIMINAL  LAW. 

1.  Arson.  Our  statute  has  not  changed  the  definition  of  the  crime 
of  arson  as  given  by  the  common  law, — the  wilful  and  malicious  burning 
of  the  dwelling-house  of  another  ;  hence,  when  one  burns  the  dwelling- 
house  that  he  is  lawfully  occupying,  in  legal  sense,  it  is  not  arson  ;   for 
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arson  i,8  a  crime  against  the  security  of  the  dwelling-hoase  as  such,  and, 
not,  as  property.    State  v.  Hannett,  83. 

2.  Independent  Grimes  Cannot  be  Proved.  To  prove  that  the 
respondent  had  a  motive  for  burning  the  building,  evidence  was  admissi- 
ble to  show  his  ill-feeling  and  its  intensity  towards  his  wife,  who  had  an 
interest  in  it ;  but  not  the  cause,  merits  and  consequences  of  the  quar- 
rel ;  hence,  it  was  error  to  admit  proof  that  the  wife  had  procured  a 
divorce  for  intolerable  severity  ;  that  the  respondent  had  been  restrained 
by  injunction  from  inflicting  personal  abuse  upon  her  ;  and  that,  subse- 
quently, the  marriage  was  annulled  on  the  ground  of  bigamy.    lb, 

8.  It  was  error  to  read  in  the  hearing  of  the  jury  the  record  of  the 
court  in  the  divorce  proceedings  to  establish  the  competency  of  the  wife 
as  a  witness,  it  being  a  question  solely  for  the  court  to  determine.    lb, 

4.  It  was  error  to  allow  the  State's  attorney  to  go  into  an  inquiry, 
against  an  exception,  on  the  cross-examination  of  the  respondent  as  to 
whether  he  had  been  complained  of  and  fined  by  a  town  grand  juror  for 
ill-treatment  of  his  wife.    lb, 

5.  To  contradict  the  respondent  by  proving  that  he  had  testified  dif- 
ferently on  the  former  trial  under  the  same  indictment  the  admissibility 
of  the,  stenographer's  notes  of  his  cross-examination  depended  on  their 
relevancy  ;  if  relevant,  admissible,  otherwise,  not ;  hence,  it  was  the 
duty  of  counsel  to  have  selected  those  passages  contradictory  to  his  last 
evidence.    lb. 

.  6.  A  stenographer,  although  a  sworn  ofQcer  of  Uie  court,  when  he 
reads  his  notes  of  the  testimony  of  a  former  trial,  as  evidence,  must  be 
sworn  like  any  other  witness  ;  but  if  not,  if  known  to  the  opposite  coun- 
sel, the  objection  should  be  raised  in  season  that  the  oversight  may  be 
corrected.    lb. 

7.  Arottment.  Counsel,  in  their  arguments  to  the  jury,  are  bound 
to  keep  within  the  limits  of  fair  and  temperate  discussion  of  the  evidence 
in  the  case.  Any  violation  of  this  rule  entitles  the  adverse  party  to  an 
exception.    lb. 

8.  Charge.  It  is  the  duty  of  the  court  in  a  criminal  trial  in  iU 
charge  to  the  jury  to  review  and  explain  the  evidence  and  claims  of  the 
respondent  as  fully  and  fairly  as  those  of  the  State.    lb. 

9.  When  the  respondent  was  arrested  in  Essex  County  there  was  no 
jail  there,  and  he  was  committed  to  the  jail  in  Caledonia  County;  held, 
no  error.    BtaU  v.  Malloy^  96. 

10.  The  original  mittimus,  with  the  officer's  return  thereon,  is  the  best 
evidence  that  the  respondent  was  legally  confined  in  jail.    lb. 
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11.  By  section  828,  B.  L.  a  justice  of  the  peace  is  not  required  to 
make  a  record  of  a  mittimus.    Ih. 

12.  It  was  error  to  admit  as  evidence  the  original  files  in  the  proceed- 
ings before  the  magistrate,  instead  of  a  copy  ;  also,  to  allow  parol  evi- 
dence of  the  copy  of  the  mittimus  left  with  the  jailer,  as  its  loss  was  not 
satisfactorily  proved  ;  but,  as  all  this  was  immaterial,  the  mittimus  itself 
being  prima  fade  evidence  of  a  legal  commitment,  the  errors  work  no 
injury  to  the  respondent,  and  he,  therefore,  takes  nothing  by  his  excep- 
tions.   Ih. 

13.  The  respondent  was  committed  by  force  of  the  mittimus,  and  not 
the  copy  left  with  the  jailer  ;  hence,  if  the  copy  were  lost,  or  the  oflScer 
should  fail  to  leave  one,  this  would  not  invalidate  the  commitment    lb. 

14.  When  two  are  jointly  indicted  it  is  discretionary  with  the  County 
Court  whether  to  grant  them  separate  trials  or  not ;  and  its  decision  is 
not  revisable  in  the  Supreme  Court    State  v.  Meaher^  112. 

15.  Challenge  of  Juror.  The  right  of  peremptory  challenge  is 
the  right  not  to  select^  but  to  r^ect  Jurors  ;  hence,  when  one  of  the  re- 
spondents peremptorily  challenged  a  Juror,  and  the  other  insisted  that 
he  was  qualified  and  should  sit  in  the  trial,  the  court  properly  excused 
such  juror.    Ih. 

16.  Expression  of  Opinion.  The  formation  and  expression  of 
an  opinion  are  not  alone  the  test  of  a  juror's  competency  ;  but  the 
nature  of  the  opinion  may  be  inquired  into;  and,  if  found  to  be  only  a 
transitory  inclination  of  the  mind,  based  upon  rumor  or  newspaper  re- 
port, &c.,  the  truth  of  which  the  juror  does  not  inquire,  nor  judge,  it  is 
not  a  disqualifying  opinion.  To  work  a  disqualification  there  must  be 
an  abiding  bias  of  the  mind  caused  by  substantial  facts  in  the  case,  in 
the  existence  of  which  the  juror  believes  ;  an  opinion  upon  the  merits 
of  the  case  upon  the  guilt  or  innocence  of  the  accused  of  the  charge  laid 
in  the  indictment  upon  the  evidence  substantially  as  expected  to  be  pre- 
sented on  trial.    Ih. 

17.  A  newspaper  report  may  be  so  full  and  of  such  a  character  that 
an  opinion  formed  and  expressed  from  it  would  disqualify.    lb. 

18.  The  question  of  a  Juror's  competency  must  be  left  largely  to  the 
determination  of  the  court  trying  the  case.    25. 

19.  Perjury.  In  a  justice  trial,  the  respondent  being  defendant, 
the  question  was  the  ownership  of  a  certain  sled,  and  the  fact  whether 
he  had  painted  it,  to  disguise  it,  bore  directly  upon  the  issue.  Know- 
ingly swearing  'falsely  that  he  did  not  paint  it  was  perjury.  State  v. 
Meader,  126. 
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20.  Abortion.  The  statute  against  procuriDg  an  abortion  contains 
this  excepting  claase  :  ^*  unless  the  same  is  necessary  to  preserve  her 
life  " ;  the  indictment  did  not  negative  the  exception,  but  asserted  that 
the  act  was  done  '*  maliciously  and  without  lawful  justification.'^    Held, 

Bad  on  demurrer ;  that  the  exception  is  so  incorporated  with  the 
enactment  as  to  constitute  a  part  of  the  definition  of  the  crime,  and 
should,  therefore,  be  negatived.    State  v.  StokeMy  179. 

21.  The  indictment  was  not  amendable,  after  demurrer,  as  the  defect 
was  not  one  of  form.    J5. 

22.  The  statute  as  to  this  crime  superseded  the  common  law.    lb. 

23.  Poisoning  Cattle.  It  is  not  necessary  that  an  information 
should  contain  the  name  of  the  State's  attorney  in  the  body  of  it.  8taU 
V.  Pratt,  484. 

24.  Nor  the  words,  vi  et  armia,  when  other  words  implying  force  are 
used  ;  as  '*  wilftilly,"  "  maliciously."    lb. 

25.  The  information  contained  two  counts  framed  upon  two  sections 
of  the  statute,  imposing  different  penalties  ;  the  one  upon  section  4215, 
R  L.,  which  reads  :  ^^  A  person  who  dqH>sit8  any  poison  .  .  .  upon 
lande  belonging  to  himself  or  to  another  .  .  .  shall  be  fined,"  &c  ; 
the  other,  upon  section  4191,  B.  L.,  which  reads  :  ^'  or  wilfully  or  mali- 
ciously administers  poison  to  such  animal,  or  exposes  a  poisonous  sub- 
stance,'' &c.  The  first  count  did  not  state  on  whose  land  the  poison  was 
deposited ;  in  the  second  count  the  word  ^deposit"  was  used  instead  of 
^  expose.'^    Held,  that  both  counts  are  insufficient    lb, 

26.  Bail.  The  fact  that  an  indictment,  found  against  a  respondent 
and  properly  presented  in  open  court  at  one  term,  but  not  entered  upon 
the  docket  until  the  succeeding  term,  is  not  a  cause  for  discharging  bis 
bail    State  v.  Spear,  503. 

27.  HiNDBBiNG  Officer.  The  respondents  were  indicted  for  hin- 
dering an  officer.  One  of  them  pleaded  guilty,  and  moved  in  arrest  of 
judgment  for  the  insufficiency  of  the  indictment  EM,  that  it  was  not 
necessary  that  the  manner  in  which  the  officer  was  attempting  to  dis- 
charge his  duty  should  be  averred  in  the  indictment  StaU  v.  Carpen- 
ter, 651. 

28.  But  it  must  be  alleged  that  the  accused  knew,  at  the  time  of  the  Mnr 
drance,  that  such  officer  was  one  of  the  officers  described  in  the  statute, 
whom  it  is  made  a  crime  to  hinder*  And  if  it  is  not  so  alleged,  such 
defect  may  be  taken  advantage  of  in  arrest  of  judgment    lb, 

29.  The  indictment,  as  charging  the  crime  of  hindering  an  officer, 
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nnder  R.  L.,  s.  4284,  is  insufficient ;  but  sufficient  as  charging  the  crime 
of  assault.    lb, 

30.    Power  of  policeman  in  an  incorporated  village,  stated,    lb. 

See  False  Imprisonmbkt,  2, 7 ;  Nuisance  ;  Ii^TOXiCATiNa  Liquor,  2. 

CROSS-BILL.    See  Mortgage,  13. 

CURTESY. 

The  right  to  occupy  as  tenant  by  the  curtesy  is  subject  to  be  defeated 
by  the  necessity  of  a  sale  of  the  real  estate  to  pay  the  wife's  debts. 
Bennett  v.  Camp,  36. 

DAMAGES. 

1.  Damages  are  recoverable  in  audita  querela,    HiU  v.  Warren^  73. 

2.  Also,  in  audita  querela  to  set  aside  judgment  against  insane  per- 
son.   MUler  V.  Potter,  267. 

3.  The  Supreme  Court  will  not  revise  the  referee's  allowance  of  dam- 
age.   Fish  V.  Clifford,  344. 

4.  In  an  action  of  trespass  for  taking  an  ox,  evidence  is  inadmissible 
to  prove  that  the  plaintiff  occupied  some  land,  and  that  he  was  damaged 
by  not  having  the  ox  to  work.    Luce  v.  Hoisington,  428. 

5.  Damage,  caused  by  fire  through  the  negligence  of  one  party,  but 
increased  through  the  negligence  of  the  party  suffering  the  loss,  may  be 
recovered  up  to  the  time  when  the  contributory  negligence  began  to 
affect  the  result ;  hence  there  was  error  in  the  charge  to  the  jury  when 
it  would  be  understood  by  them  that  if  the  plaintiff  neglected  to  do  what 
a  prudent  man  would  have  done  when  he  learned  of  the  fire,  it  defeated 
his  right  of  recovery  for  the  previous  as  well  as  subsequent  damages. 
SUbbina  v.  Cen.  Ft  B.  B.  Co.,  464. 

6.  A  charge  of  the  court  sustained  as  to  damages  for  injuries  received 
on  the  highway,  which  injuries  resulted  in  the  death  of  the  plaintiff's  in- 
testate.   £ame8  v.  BrattUboro,  471. 

7.  Exemplary.  In  an  action  of  trespass  with  a  count  in  case,  ex- 
emplary damages  are  recoverable,  though  $3  were  included  in  the  spe- 
cial verdict  for  an  act  found  not  to  have  been  done  maliciously  ;  and,  as 
the  court  disallowed  $3  in  rendering  judgment,  it  will  be  presumed  to 
have  been  that  S3.    BumJiam  v.  Jennees,  272. 

8.  Nok-ferformance  of  Contract.  Where  the  plaintiff  con- 
tracted to  keep  the  highways  in  good  repair,  what  the  town  paid  to  set- 
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tie  a  suit  brought  against  it  for  injuries  received  on  its  highway  was 
available  as  a  defence.     Wilson  v.  OremshorOf  533. 

9.  Does,  injuring  sheep,  owner  of  each  dog  liable  for  the  whole  dam- 
age.   Bemele  v.  Donahue,  555. 

10.  Damages  recoverable  in  replevin,  635. 

11.  Actual  damages  must  be  proved  to  Justify  impounding  cattle  ta- 
ken damage  feasant    Dudley  v.  MeKenzie,  685. 

DEBT,  ACTION  OP. 

1.  To  recover  penalty  for  not  giving  notice  of  impounding  sheep,  394. 

2.  May  be  maintained  on  Judgment  of  County  Court  while  cause  is 
pending  in  Supreme  Court  on  exceptions.    Snow  v.  Carpenter,  17. 

DEED. 

1.  Filing  a  deed  in  the  town  clerk's  office  operates  to  give  notice. 
Pitkin  V.  Parke,  301. 

2.  Unrecorded  deed  voluntarily  destroyed  to  effectuate  a  reconvey- 
ance, contents  of,  may  be  shown  by  parol.    lb. 

3.  The  record  of  a  deed  is  only  prima  facie  evidence  of  its  deliv- 
ery.    Walsh  V.  Ft  M.  F.  Ins.  Co.,  353. 

4.  Conditional  deed  in  legal  effect  a  mortgage,  562. 
De  Facto,  dejure  constable,  395. 

DEFAULT. 

Where  defendant  was  defaulted  by  a  Justice,  there  being  wrong  day  in 
copy  of  writ,  Judgment  was  set  aside  on  petition  to  County  Court,  177. 

DELUSION. 

When  may  not  work  incapacity,  188. 

DEPOSITION. 

1.  Deposition  of  an  expert  may  be  taken  and  used  as  evidence. 
Camp  v.  Averill,  320. 

2.  Neither  party  has  a  right  to  have  the  inadmissible  testimony  in  a 
deposition  submitted  to  the  Jury.    Ih. 

3.  After  the  inadmissible  portion  of  the  deposition  had  been  obliter- 
ated, the  Jury  were  properly  allowed  to  take  the  deposition  with  them 
when  they  made  up  their  verdict    lb. 
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4.  A  deposition  taken  on  a  day  other  than  that  named  in  the  citation, 
unless  it  shows  a  legal  continuance,  is  not  admissible.  Nothing  is  pre- 
sumed ;  the  deposition  must  show  that  the  statute  has  been  complied 
with.    Johnson  v.  Perryy  459. 

5.  When  a  deposition  is  taken  in  another  State,  and  it  does  not  pur- 
port to  have  been  taken  according  to  the  laws  of  such  State,  it  will  not 
be  presumed  to  have  been  so  taken  ;  but  such  laws  are  facts  to  be  deter- 
mined by  the  County  Court  from  its  own  knowledge  or  from  proper  evi- 
dence.   Id. 

6.  The  finding  of  the  County  Court  as  to  the  sufficiency  of  the  notice 
for  taking  a  deposition  is  conclusive.    Darling  v.  Woodward,  101. 

DETINUE. 

Will  lie  to  recover  personal  property  secured  by  chattel  mortgage 
after  condition  broken.    635. 

DEVISE.    See  Will. 

DISCRETION. 

Of  referee  as  to  the  admission  of  evidence,  517. 

Of  County  Court  whether  to  grant  close-Jail  execution,  627. 

"       '*  "■      whetherjuror  is  qualified,  112. 

^*'       "  ^<      whether  time  reasonable  to  take  deposition,  101. 

DISTRIBUTION  OF  ESTATES. 

1.  Insolvent  estate  of  deceased  surety  on  a  note  on  which  there  had 
been  a  payment  by  the  principal  after  its  allowance  pays  only  on  the 
haiance.    LoweU  v.  I^ench's  Bet,  193. 

2.  The  defendant  was  the  second  husband  without  issue ;  the  estate, 
$1600  ;  held,  that  he  took  the  whole.    Graoee  v.  Wakefield,  313. 

3.  And,  that  he  took  under  the  statute  in  force  at  the  time  of  his 
wife's  death,  and,  not  the  one,  at  the  time  of  his  marriage.    26. 

Disqualification  of  Juror  firom  expression  of  opinion.    112. 

DIVERSION  OP  WATER. 

See  MiLL-owNKBS ;  Nuisance. 

DIVISIBLE  CONTRACT. 

1.  Insurance  policy  covering  both  real  and  personal  property  held 
not  to  be.    211. 

47 
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2.    Sale  of  property,  some  of  which  was  prohibited  by  law,  and  some 
held  to  not  be.    155. 

DIVISION  FENCE. 

Decision  of  selectmen  as  to  between  wUd  landi  final.    522. 

DOGS. 

1.  Dogs,  injarlng  sheep,  owner  of  each  dog  liable  for  the  whole  dam- 
age.   RenUU  y.  Donahue,  555. 

2.  Ferocious,  dangerous,  against  owner  of,  certified,  or  close-jail  exe- 
cution may  issue.    HiU  y.  Cox,  627. 

Draft,  with  forged  endorsement,  money  paid  on,  recoyered.  The 
Fire  AeeodaUon  of  Philadelphia  y.  The  Merchants'  National  Bank  of  8L 
Johmbury,  657. 

DUE  DILIGENCE. 

1.  Where  a  creditor  owning  Jail  bond  is  wanting  in  due  diligence  in 
not  securing  claim  on  the  property  of  surety,  sheriff  discharged.    648. 

2.  Guardian,  not  wanting  in  due  diligence,  not  liable  for  loss  of 
ward's  property.    623. 

EJECTMENT. 

1.  Under  our  statute,  after  condition  broken,  ejectment  in  ftyor  of 
the  mortgagee  or  conditional  grantor  may  be  sustained  against  the 
mortgagor  or  conditional  grantee  without  a  demand  for  the  possession 
or  re-entry.    Ford  y.  Steele^  562. 

2.  The  deed  with  a  condition  for  the  payment  of  money,  was  in  legal 
effect  a  mortgage.    lb. 

3.  The  grantee  in  a  conditional  deed  in  an  action  of  ejectment  as  a 
mortgagor,  has  a  right  to  redeem,  under  the  statute,  B.  L.,  s.  1254.    lb, 

4.  The  question  being  whether  the  plaintiff  was  a  &0fiajld«  purchaser, 
without  notice  of  an  unrecorded  deed,  and  the  transaction  haying  been 
conducted  by  his  agent,  notice  to  the  agent  was  notice  to  the  principal ; 
and  any  eyidence  tending  to  proye  notice  to  the  agent  was  indmissible. 
Drake  y.  Barker,  372. 

5.  But  the  Jury  found  specially,  in  effect,  that  the  plaintiff  himself 
had  actual  notice,  which  is  &tal  to  his  right  of  recoyery.    lb. 

Entails,  statute  regulating,  construed 361. 

1.  Equitable  Outset  allowed  in  a  foreclosure  proceeding  where 
a  cross-bill  had  been  brought     WcUworih^  Admr.  y.  Barron^  677. 
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2.  Equttablb  Mobtgaob  may  be  enforced  by  strict  foredoe- 
nre.    613. 

EQUITY. 

Will  consider  what  ought  to  have  been  done  as  done.  Ring  ▼.  Ins. 
Co,,  436. 

ESTATES,  SETTLEMENT  O?. 

iSiee  EXECT7TOR8  AND  Administbatobs  ;   Bankbuptct  ;   Excep- 
tions, 1,  3. 

ESTOPPEL. 

1.  To  constitute  a  waiver  there  must  be  an  inkntumal  relinquish- 
ment of  a  ibioton  right ;  hence,  a  lien-holder,  ignorant  of  the  facts,  that 
his  lien  on  certain  cows  extended  to  their  offspring,  and,  also,  of  the 
particular  description  of  the  ofTspring,  did  not  waive  his  claim  by  telling 
an  attaching  creditor  that  ^^  they  had  got  nothing  that  belonged  to  him  " ; 
nor,  by  saying  to  the  appraisers,  *^  that  no  part  of  the  property  so  ap- 
praised belonged  to  him  " ;  nor,  by  refusing,  on  the  request  of  the  credi- 
tor, to  attend  the  sale,  replying,  *^  Uiat  they  had  attached  nothing  of  his." 
BoynUm  v.  Braley,  92. 

2.  The  refusal  of  the  lien-holder  to  attend  the  sale  ;  his  silence ;  his 
answers  to  the  creditor  and  appraisers  ;  and  his  failure  to  act,  under  the 
circumstances,  do  not  estop  him  from  enforcing  his  lien  ;  because,  what 
he  said  was  never  communicated  to  the  purchasers  ;  it  does  not  appear 
that  he  was  grossly  negligent ;  the  creditor  himself  knew  the  real  con- 
dition of  the  title  ;  and  no  one  was  misled  or  induced  to  a  different  ac- 
tion by  what  he  said  or  did,  or  failed  to  say  or  do.    15. 

3.  There  is  no  estoppel  where  the  silence  is  the  result  of  ignorance 
of  the  facts,  unless  the  party  is  guilty  of  gross  negligence  in  not  know- 
ing the  &cts.    Ih. 

4.  The  rule  of  estoppel  relating  to  negotiable  instruments  does  not 
apply.    lb. 

EVIDENCE. 

« 

1.  In  an  attempt  to  impeach  a  witness,  evidence  of  what  his  reputation 
was  just  brfore  the  suit  was  commenced  is  admissible  to  determine  his 
present  charactor.    Amidon  v.  Hosley,  25. 

2.  If  the  reports  as  to  his  reputation  arose  out  of  the  pending 
controversy,  this  ftuct  would  materially  lessen  the  weight  of  the  testi- 
mony.   Ih. 
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3.  Dbculrations.  The  declarations  of  the  hnsband,  he  being  the 
real  party  defendant,  to  the  effect  that  the  entire  estate  belonged  to  the 
wife,  are  admissible  ;  also,  those  of  the  wife  herself,  in  her  own  iavor, 
when  accompanying  some  act  in  regard  to  the  premises,  and  as  explana- 
tory and  characterizing  the  act,  and  to  show  that  she  claimed  to  own  the 
entire  estate  to  the  knowledge  of  the  husband.    Bennett  y.  Oamj),  36w 

4.  Evidence,  (independent  of  all  other  facts  and  testimony,)  to  show 
the  condition  of  the  road  several  years  after  the  accident,  has  no  ten- 
dency to  prove  its  condition  at  the  time  of  the  accident  Whitmey  v. 
Lfmdonderryt  41. 

5.  The  original  mittimus,  with  the  officer's  return  thereon,  is  the  best 
evidence  that  the  respondent  was  legally  confined  in  jail.  SUxU  v.  MaX- 
Ioy,96. 

6.  The  admission  of  illegal  evidence,  if  objected  to,  though  under  an 
offer  of  connecting  it  with  other  proof  that  would  render  it  competent, 
and,  though  charged  out  of  the  case  by  the  court,  is  a  cause  for  setting 
aside  a  verdict,  unless  the  court  is  able  to  say  affirmatively  that  it  worked 
no  injury  to  the  adverse  party.    8taU  v.  Hieader^  126. 

7.  Exempt.  A  debtor  having  selected  which  of  the  two  horses  was 
exempt,  evidence  tending  to  show  that  he  selected  the  other  one,  aJUr 
attachment  was  inadmissible.    George  v.  BasaeU^  217. 

8.  Notice  to  the  agent  was  notice  to  the  principal.  Drake  v.  Box- 
Jber,  372. 

9.  In  an  action  to  recover  for  one-half  the  value  of  a  division  fence 
evidence  is  not  admissible  to  prove  that  the  decision  of  the  selectmen, 
that  the  defendant's  land  was  wild  and  uncultivated,  was  procured  by 
fraud.    MifXer  v.  8anhom^  522. 

10.  The  plaintiff  without  right  piled  his  wood  on  the  defendant's 
land.  The  question  was,  whether  the  defendant  removed  it  in  a  reason- 
able manner  ;  and  it  was  held  proper  to  show  how,  and  where  the  de- 
fendant removed  it,— that  he  piled  it  across  a  pathway  on  the  plaintiff 's 
land.    Bumham  v.  JemneBe^  272. 

11.  It  was  proper  to  prove  the  defendant's  declarations,  that  he  re- 
moved the  wood  to  be  mean,  but  was  then  willing  to  do  what  was  right 
about  it    26. 

Also,  that  the  defendant  obstructed  the  plaintiff's  way  by  digging  a 
ditch  and  turning  water  into  it,  as  this  was  alleged  in  the  declaration  ; 
and,  also,  that  the  ditch  was  not  made  nor  authorized  by  the  highway 
surveyor,  as  a  part  of  it  was  in  the  highway.    lb. 
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12.  In  asBumpftit  aporHoZ  payment  on  a  note  may  be  proved  under 
the  general  iaene.    Worihen  v.  DicJicey,  277. 

13.  It  appeared  by  tbe  note  that  five  persons  had  signed  it ;  an  action 
was  brought  against  tbe  defendant  alone  ;  and  his  defence  was  forgery. 
Held,  that  evidence  was  inadmissible  to  prove  that  tbe  names  of  three 
of  the  other  signers  were  forgeries  ;  that  the  only  issue  was  the  genuine- 
ness of  the  dtfendanVs  signature.    Camp  v.  AveriUy  320. 

14.  The  plaintiff  and  defendant  contradicted  each  other  as  to  whether 
the  former  told  the  latter  that  one  of  the  other  signers  of  xthe  note  de- 
nied signing  it.  The  testimony  of  such  signer  that  he  did  deny  to  the 
plaintifiT  signing  it  was  inadmissible  ;  for,  if  he  had  denied  it,  that  would 
have  no  tendency  to  prove  that  the  plaintiff  had  told  the  defendant  that  he 
had.    lb. 

15.  Opening  a  hydrant  and  permitting  the  water  to  run  were  the 
cause  of  the  defect  in  the  highway.  A  witness  who  had  frequently  seen 
the  hydrant  opened  on  other  occasions  in  a  similar  manner,  was  asked 
whether  his  previous  knowledge  of  the  situation  and  results  of  the  open- 
ing of  the  hydrant  would  have  informed  him  of  any  liability  to  danger 
in  front  of  it.    Held^  inadmissible.    CampheU  v.  Fair  JJavan,  336. 

16.  In  an  action  to  recover  for  injuries  received  while  traveling  on 
one  of  the  approaches  to  a  bridge,  evidence  was  inadmissible  to  show  that 
the  main  stringers  of  the  bridge  were  thirty  feet  long.  Fast  driving  is 
prohibited  on  the  bridge^  not  on  an  approach  to  it     Weeks  v.  Lyndany  638. 

17.  Evidence  was,  also,  inadmissible  to  show  special  cases  in  which 
other  men  afflicted  with  hernia  as  badly  as  the  plaintiff  claimed  to  be, 
had  been  able  to  do  work  ordinarily  done  by  men  in  his  condition  of 
life.    Ih. 

18.  Also,  inadmissible  to  show  special  instances  in  which  men  as  old 
as  the  plaintiff,  afflicted  with  hernia  like  his,  had  cured  themselves.    16. 

19.  The  conversation  between  one  of  the  defendant's  selectmen  and 
a  certain  person  was  not  admissible  to  show  why  it  did  not  produce  such 
person  in  court  as  a  witness.    lb. 

20.  In  an  action  of  assumpsit  to  recover  the  amount  of  a  draft  drawn 
on  the  plaintifl!,  discounted  by  the  defendant,  sent  forward  for  collection 
and  paid  by  the  plaintiff  the  question  being  whether  one  H.  had  forged 
the  name  of  G.,  the  payee,  as  an  endorsement  on  the  draft,  and  misap- 
propriated the  proceeds.  J7eld,  the  objection  being  general,  evidence  to 
prove  that  H.,  when  the  draft  was  drawn,  was  pressed  for  money,  that 
one  party  having  indorsed  for  him  several  hundred  dollars,  was  pressing 
him  at  that  time  for  payment ;   also,  his  liabilities  and  the  character  o 
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the  claims,  as  that  he  had  misappropriated  ftinds,  was  admissible  to 
prove  his  motive  for  forgery,  and  to  meet  defendant's  testimony  as  to 
his  liabilities.  The  Fire  AesocUOum  of  PhUaddphia  v.  The  Merehmiaf 
NaUonal  Bank  of  8U  Johnehury,  657. 

21.  Evidence  as  to  conversation  between  H.  and  G.,  and  postal  cards 
written  by  G.  to  H.  making  inquiries  as  to  the  draft,  subsequent  to 
making  the  draft,  were  admissible.    26. 

22.  It  was  legitimate  cross-examination  to  inquire  of  H.  as  to  his 
financial  standing  and  that  of  the  firm  to  which  he  belonged,  at  the  time 
when  the  draft  was  drawn.    lb. 

23.  The  court  properly  disregarded  the  defendant's  request,  that  it 
was  not  to  be  affected  in  any  manner  by  the  acts,  conduct,  etc,  of  H. 
and  G.  after  it  purchased  the  draft.    lb, 

24.  It  is  presumed  that  H.  was  innpcent,  and  it  was  incumbent  on 
the  plaintiff  to  overcome  that  presumption  ;  but  it  was  proper  for  the 
jury  to  consider  the  fact  that  he  had  been  convicted  of  the  forgery  in 
question  in  a  criminal  prosecution,  as  proper  evidence  to  overcome  the 
presumption.    Ih, 

26.  Evidence  to  prove  that  a  party  made  a  certain  contract  at  one 
time  is  not  admissible  to  prove  that  he  made  another  similar  contract 
at  another  time  with  another  party.     Wahoorih,  Admr.^  v.  Barron.  677. 

26.  In  an  action  of  trespass  for  taking  an  ox,  evidence  is  inadmissible 
to  prove  that  the  plaintiff  occupied  some  land,  and  that  he  was  damaged 
by  not  having  the  ox  to  work. 

27.  Bastardy.  The  rule  as  to  the  admission  of  evidence  in  a  proe* 
ecution  for  bastardy,  announced  in  Sterling  v.  SierUngy  41  Yt.  80,  is 
adhered  to  ;  that  evidence  tending  to  show  sexual  intercourse  by  the 
plaintiff  with  others  than  the  defendant,  outside  of  the  time  within 
which,  according  to  the  course  of  nature,  the  child  could  have  been 

begotten,  is  inadmissible.    Knighi  v.  Morse,  432. 

I 

28.  BEPRE8SNTATIOK8  OF  SiCK  Pebson.  In  an  action  for  injariea 
received  on  the  highway,  the  plaintiff  claiming  that  he  discharged  blood 
flrom  his  bowels,  and  the  defendant,  that,  if  he  discharged  blood,  it  was 
caused  by  some  former  disease,  it  was  admissible  for  the  attending  phy- 
sician to  testify  that  he  observed  his  patient's  stools  two  successive  days 
next  after  the  accident,  and  that  they  consisted  of  a  bloody  mucous 
substance ;  that  he  prescribed  for  this  difficulty ;  and,  also,  that  he 
earned  from  him,  while  attending  him,  the  bloody  flow  eontinaed  for 
about  one  month.    Knox  v.  TFA^elodb,  150. 
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29.  Bat  it  was  error  to  allow  the  physician  to  testify  that  the  plain- 
tiff called  on  him  before  the  accident,  and  that  he  made  a  single  pre- 
scription ;  and,  that,  subsequently,  while  treating  him,  he  told  him  that 
it  had  cured  him.    Ih, 

30.  The  reason  and  extent  of  the  rule,  that  the  representations  and 
exclamations  of  a  sick  person  are  admissible,  stated.    lb. 

81.  Expert,  Opinion,  Mental  Capacity.  The  question  before 
the  referee  being  the  intestate's  mental  capacity  to  make  a  gift,  one 
witness,  an  expert,  was  asked  :  '^  What  is  your  opinion  as  to  his  capacity 
to  dispose  of  and  manage  property  of  several  hundred  dollars  in  one 
transaction  ?  '^  and  answered,  *^  I  should  doubt  his  ability  to  convey  that 
amount  of  property  "  ;  another  witness,  also  an  expert,  was  asked  : 
^*  Was  his  mind  in  such  condition  that  he  could  understandingly  dispose 
•f  five  hundred  dollars  in  government  bonds  ?"  and  answered  ^*  I  don't 
think  it  was."  HM,  that  the  ooJy  objection  was  to  the  second  questUniy 
and  this,  that  it  was  leading  in  form  ;  and  that  was  in  the  discretion  of 
the  referee.    Melendy  v.  SpaxMing,  517. 

32.  Opinion.  The  court  properly  struck  out  that  part  of  a  deposi- 
tion where  the  witness  stated  that  he  regarded  the  bridge  as  reasonably 
safe.    Weeks  v.  Lyndon,  638. 

83.  Parol.  When  there  are  two  recognizances  for  review,  one 
taken  before  and  the  other  after,  the  execution  had  been  issued,  only 
the  first  one,  though  defective,  will  be  considered  by  the  court ;  and 
parol  evidence  is  admissible  to  prove,  that,  after  the  sale  on  the  execu- 
tion, the  defendant  procured  the  magistrate  to  take  and  certify  as  a  part 
of  the  record,  a  new  and  enlarged  recognizance.  The  recognizance 
must  be  taken  before  execution.    HiU  v.  Warren,  73. 

34.  Written  Instrument  Lost  or  Destroyed.  It  was  error  to 
admit  parol  evidence  of  the  copy  of  the  mittimus  left  with  the  Jailer,  as 
its  loss  was  not  satisfactorily  proved.    State  v.  Malloy,  96. 

35.  When  a  deed  had  been  made,  and  filed  in  the  town  clerk's  office  a 
short  time  before  the  Ist,  and  to  effectuate  a  reconveyance  of  the  premi- 
ses, {he  unrecorded  deed  was  destroyed,  on  the  4th,  of  April,  in  an  action 
to  determine  to  whom  the  property  should  have  been  set  in  the  list,  parol 
evidence  was  admissible  to  prove  the  contents,  and  destruction  of  the 
deed.    PitJbin  v.  Paribt,  301. 

36.  Judgment  Lost.  In  an  action  of  book  account  the  defendant 
claimed  that  some  part  of  the  plaintiff's  account  was  merged  in  a  Judg- 
ment ;  that  the  Judgment  was  rendered  by  a  Justice  of  the  peace  ;  that 
the  Justice  had  deceased  ;  that  there  was  no  record  nor  files  of  the 
Judgment  in  the  county  clerk's  office  or  the  possession  of  the  adminis- 
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trator.  HM,  that  parol  ^vidence  was  admisBible  to  proye  such  &ct8  ; 
and  that  it  would  be  presumed  that  the  justice  made  a  record  of  the 
judgment.    Dickerman  v.  Chapman^  506. 

37.  Notice  Lost.  Where  the  notice  to  the  selectmen  was  lost,  it 
was  proper  to  submit  to  the  jury  to  find  from  parol  evidence  what  it 
contained  as  to  injuries  received.    Boger$  v.  SuxmUm^  585. 

38.  Officer's  Betubn  of  Sale  of  Pbopbety  on  Wbit.  When 
an  officer's  return  of  the  sale  of  property  sold  on  the  writ  by  request  of 
the  creditor  does  not  state  specifically  that  notice  was  given  to  the  debtor 
as  required  by  the  R.  L.,  s.  1194,  parol  evidence  is  admissible  to  prove 
that  such  notice  was  given.    BenHty  v.  TTAtte,  564. 

39.  Ikdobsembnt.  Parol  evidence  is  admissible  to  prove,  when 
one,  who  is  not  a  party  to  the  note,  although  the  owner,  endorses  his 
name  in  blank,  that  it  was  agreed  that  he  was  not  to  be  liable  unless  the 
purchaser  should  return  the  note  on  his  failure  to  collect  it  at  maturity. 
Breioer  v.  Woodward,  581. 

40.  The  parties  agreed  that  the  stenographer's  minutes  of  the  testi- 
mony of  witnesses  given  on  a  trial  in  which  one  of  the  defendants  was 
plaintiff  and  the  orator  defendant,  might  be  used  as  evidence,  each  party 
reserving  the  right  to  object  to  the  same  for  immateriality,  irrelevancy, 
or  other  matter  of  substance.  Held,  that  it  could  not  be  claimed  on 
trial  that  the  witnesses  were  incomptWU  ;  or,  that  the  parties,  or  issues 
were  different  than  on  the  former  trial.  The  stipulation  was  a  waiver, 
Hotel  Co.  V.  Seu^nour,  582. 

Sec  Agent  ;  Criminal  Law,  2,  3,  5. 
EXCEPTIONS. 

1.  The  notice  to  selectmen  being  fatally  defective  on  its  &ce,  a  gene- 
ral exertion  to  its  admission  as  evidence  is  available.  BartUU  v  CaJbotf 
242. 

2.  The  exceptions  must  clearly  show  error ;  and  it  must  affirmatively 
appear  that  the  excepting  party  was  injured  by  it.  State  v.  MaUoy,  96 ; 
Bumham  v.  Jenneee,  272  ;  Eames  v.  BrattUboro^  471. 

See  Executobs  and  Administrators  ;  Practice. 

EXECUTION. 

1.  Certified.  The  plaintiff  .is  entitled  to  a  certified  execution,  al- 
though he  first  moves  for  it  in  the  Supreme  Court,  he  having  been  de- 
feated in  the  court  below.    DarUng  v.  Wooduoardt  101. 

2.  The  granting  or  refhsing  a  certified  execution  in  actions  of  tort 
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is  largely  a  matter  of  fiict  to  be  determined  by  the  County  Court,  (see 
HiU  V.  CaXy  627,)  Melendy  v.  Spaulding,  617. 

3.  A  certified  execution  may  be  allowed  not  only  for  a  wilful  and  ma- 
licious act,  but  for  a  wilful  and  malicious  neglect;  hence,  a  certificate  was 
properly  awarded  against  the  defendant  in  an  action  on  the  case  to  re- ' 
cover  for  injuries  caused  by  his  dog,  he,  knowing  him  to  be  a  dangerous 
animal,  suffered  him  to  run  at  large.    HiU  v.  Cox^  627. 

4.  Bastardy.  Execution  may  be  awarded  by  the  County  Court  on 
motion  against  a  surety  on  bastardy  recognizance.   Qarvin  v.  WaUhj  367. 

5.  Void  Levy.  The  section  of  the  statute,— R.  L.,  s.  1696,— which 
provides  that  the  Supreme  Court,  on  petition  for  that  purpose,  may  va- 
cate an  irregular,  informal,  or  doubtful  levy  on  real  estate,  does  not 
apply  to  a  case  when  such  levy  or  extent  is  void  ;  as  when  the  oflScer 
neglects  to  have  the  execution  recorded  in  the  town  clerk's  office,  and 
to  return  it  to  the  office  of  the  clerk  signing  it,  within  sixty  days.  Parker 
V.  Parker,  341. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Exceptions  are  of  the  nature  of  a  writ  of  error ;  hence,  when  a 
judgment  has  been  rendered  by  the  County  Court  on  a  verdict,  and 
while  the  cause  is  pending  in  the  Supreme  Court,  but  after  a  hearing 
there,  one  of  the  defendants  dies,  and  a  minute  of  his  death  is  made  on 
the  record,  and  afterwards  the  judgment  below  is  affirmed,  not  nunc  pro 
tuncy  but  generally  as  of  the  time  of  its  rendition,  such  judgment  is  not 
void,  and  should  be  given  full  force  until  reversed.  Snow  v.  Carpen- 
ter, 17. 

2.  In  such  case  the  plaintiff  has  a  legal  claim  against  the  estate  of 
the  deceased,  and  it  should  be  allowed  by  the  commissioners.  If  the 
judgment  of  the  Supreme  Court  were  void,  that  of  the  County  Court 
would  be  valid.  Execution  might  issue,  or  an  action  of  debt  be  main- 
tained upon  it  unless  stayed  by  special  order.    Ih, 

3.  When  not  subject  to  trustee  process.    Bicfuirdson  v.  Paige,  373. 

8ee  Bankruptcy,  4, 6, 6  ;  Distbibutiok  op  Estates,  1. 
EXEMPT. 

A  man,  owning  two  horses  only  one  of  which  was  exempt,  gave  a  bill 
of  sale  of  one,  which  described  it,  as  *<  kept  for  team  work  and  exempt 
fVom  attachment."    There  was  no  change  of  possession.    Held, 

1.  That  the  horse  could  not  be  attached  by  the  owner's  creditors. 
George  v.  Baseett,  217. 
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2.  That  the  owner  could  make  his  selection  before  attachment.    16. 

3.  That  no  change  of  possession  was  necessary.    lb, 

4.  That,  having  selected  which  of  the  two  was  exempt,  evidence  tend- 
ing to  show  that  he  selected  the  other  one,  after  attachment  was  inad- 
missible,   lb, 

5.  A  colt,  not  exempt  under  the  statute  as  being  kept  for  team  work, 
is  not  exempt  because  it  was  received  in  exchange  for  a  horse  that  was 
exempt.    CanneU  v.  Fiak,  381. 

6.  If  one  claims  property  to  be  exempt,  he  must  show  affirmatiyely 
all  the  facts  necessary  to  bring  his  property  within  the  statute  of  exemp- 
tions,   lb, 

7.  A  husband  sold  nine  sheep  to  his  wife.  Ko  change  of  possession 
was  required  ;  because  the  nine  sheep  were  exempt;  and  the  ownership 
of  the  young  followed  their  dams.    LeavUt  v.  Janei^  423. 

8.  If  they  were  not  exempt  at  the  time  of  the  sale,  because  the  hus- 
band owned  thirty  others,  they  were  when  attached,  and  this  would 
inure  to  the  benefit  of  the  wife.    lb. 

9.  As  between  the  vendor  and  vendee  the  sale  of  the  nine  lambs  was 
valid  ;  hence,  the  vendor  never  wfu  the  owner  of  the  inereaee  of  these  nine, 
which  was  necessary  in  order  to  require  a  change  of  possession,    lb, 

EXPERT. 
Deposition  of  may  be  used  as  evidence.    Camp  v.  AveriU^  320. 

FACTS. 
Ignorant  of,  can  be  no  estoppel.    92. 

1.  False  iMPBisoNMXNTi  The  plaintiff  waived  bis  right  to  be  im- 
prisoned in  the  county  where  arrested  by  requesting  the  officer  to  com- 
mit him  to  the  Jail  in  another  county.    ElUe  v.  Cleveland,  437. 

2.  The  defendant  was  commissioned  as  railroad  policeman,  July  7, 
li377,  and  made  the  arrest  November  9, 1879.  His  commission  bad  never 
been  revoked.  HMj  under  the  st^itute,  B.  L.  s.  3447,  that  it  was  in 
force,  and  that  the  arrest  was  legal.    CorbeU  v.  SulUvan^  619. 

8.  The  defendant  under  the  statute  had  power  to  arrest  the  plaintifT, 
without  a  warrant,  for  injuring  sheep  in  a  cattle  yard  belonging  to  the 
railroad  company,    lb, 

4.    Also,  to  make  the  arrest  on  the  Sabbath.    lb. 
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6.  Felony  in  our  law  is  a  crime  punishable  with  imprisonment  in  the 
state  prison.    lb, 

6.  Grime,  misdemeanor,  distinguished.    lb, 

7.  Charge  of  the  court  sustained.    lb, 

8.  FaIiSS  Bbpbesbntations  which  amount  to  a  warranty,  in  sale 
of  hops.    Pennoek  v.  Stygles,  226. 

9.  Also,  as  to  one's  credit.    617. 

FENCE. 

1.  Wild  Land.  The  decision  of  the  selectmen  that  one's  land  is 
wild  and  uncultivated,  and  that  he  ought  not  to  be  compelled  to  build 
any  part  of  the  division  fence  between  him  and  a  contiguous  owner,  is 
binding  on  the  parties,  and  final,  until  reversed  by  the  selectmen  them- 
selves.   MiUer  v.  Sanborn^  622. 

2.  The  party  defeated  by  the  selectmen,  before  they  liave  revereid  their 
oum  dedsUm^  cannot  recover  for  building  any  part  of  the  fence,  though 
the  other  party  had  commenced  to  occupy.    lb, 

3.  In  an  action  to  recover  for  one-half  the  value  of  a  division  fence 
evidence  is  not  admissible  to  prove  that  the  decision  of  the  selectmen, 
that  the  defendant's  land  was  wild  and  uncultivated,  was  procured  by 
fraud.    lb. 

Firs  from  engine  causing  damage,  action  for   ...   .    464. 

Forged  indorsement  on  draft  money  paid  on,  recovered.    657. 

Fractions  of  Day.  Not  regarded  in  giving  notice  to  selectmen  of 
injury  on  highway.    Qiddinge  v.  Town  of  Ira,  346. 

FRAUD. 

1.  A  note  given  to  settle  a  fraudulent  claim,  one  wholly  without 
foundation,  and  known  by  both  parties  to  be  such,  under  threats  of  suit, 
is  without  consideration  and  void  ;  and  cannot  be  collected  by  a  thirA 
party,  though  purchased  before  due,  when  such  party  was- not  only  put 
upon  inquiry,  but  also,  acted  in  bad  faith  in  buying,  he  being  a  general 
purchaser  of  the  payee's  notes  and  knowing  his  dishonest  methods  in 
obtaining  them.    Ormsbee  v.  Hotoe,  182. 

2.  The  rule  that  fraud  in  procuring  an  adjudication  cannot  be  shown 
by  the  parties  to  it  in  any  collateral  proceeding,  applies  to  the  decision 
of  selectmen  that  lands  are  wild.    JIfiUer  v.  <8an5om,  622. 

3.  Tresspass  on  the  case  cannot  be  sustained  for  fraudulent  represen- 
tations as  to  one's  pecuniary  circumstances  ;  as  when  the  defendant  ob- 
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tained  goods  by  representing  that  he  had  a  contract  to  deliver  wood  on 
the  railroad  :  tiiat  it  was  to  be  paid  for  soon ;  that  the  avails  shonld  be 
given  to  the  plaintiff,  when  he  had  already  promised,  and  afterward 
assigned  the  same  to  another  party.    Beit  v.  Smith,  617. 

See  INSURANCS  ;  Evidence,  9. 

FRAUD,  STATUTE  OF. 

1.  To  make  a  valid  sale  of  property,  worth  S40  or  more,  in  the  pos- 
session of  a  third  party,  there  being  nothing  in  the  transaction  but  a 
verbal  contract,  such  third  party  must  agree  to  hold  the  property  as  the 
agent  or  bailee  of  the  buyer.    Basaett  v.  Camp,  232. 

1.  Fraud,  Accident  and  Mistake  Statttte.  By  it  party  entitled 
to  new  trial,  when  wrong  day  is  given  in  copy  of  writ  Kimball  v.  Kel- 
ton,  177. 

2.  Also,  a  trustee  allowed  an  appeal  from  the  decision  of  Justice  of 
the  peace.     Church  v.  French,  420. 

Frattd  in  Law.  The  case  was  referred  ;  referee  reported  the  facta  ; 
but  did  not  find  whether  the  sale  was  fraudulent  in  law.  There  was  no 
exception  ;  and  the  Supreme  Court  decided  that  it  was  not  Fi$h  v. 
Clifford,  344. 

See  Exempt  ;  Change  of  Possession. 
GIFT. 

1.  The  gifl  from  a  ward  to  a  guardian  is  voidable  ;  and  the  burden 
of  proof  is  on  the  donee  to  show  that  the  transaction  was  fair ;  that  it 
was  fteely,  voluntarily  and  understandingly  made  ;  and  that  the  donor 
had  competent  and  disinterested  advice  cietotlie  eutject-matter  of  the  g^. 
Wade  V.  Pulsifer,  46. 

2.  Mere  lapse  of  time,~in  this  case  ten  years, — is  no  protection  to 
tie  guardian  ;  for,  while  it  is  proof  of  acquiescence  and  confirmation, 
there  can  be  no  confirmation  by  the  donor  without  a  knowledge  of  the 
invalidity  of  the  gift,  and  of  his  right  to  set  it  aside  ;  and  it  is  incumbent 
on  the  donee  to  establish  such  knowledge,  not  by  guess  work,  but  by 
substantial  facts  proved ;  ahd,  also,  that  the  acquiescence  was  the  free 
and  intelligent  choice  of  the  donor,  and  not  the  product  of  the  confiden- 
tial relation.    Ih. 

3.  The  settlement  and  approval  of  the  guardian's  account  by  the  Pro- 
bate Court ;  the  presence  of  the  wards,  their  husbands  and  attorney  on 
that  occasion,  it  not  appearing  that  the  subject-matter  of  the  gift  was  up 


INDEX.  725 


for  consideration ;  their  receipts ;  their  expression  of  approval  of  the 
accounts ;  their  declarations  that  they  did  not  regret  the  gifts  ;  lapse  of 
time  ;  the  death  of  the  donee,  and  of  one  of  the  donors,  do  not  affect  the 
result ;  and  the  gifts  are  set  aside.    lb, 

4.  The  ohjection  to  multifariousness  must  he  taken  by  demurrer,  and 
insisted  on  before  final  hearing  ;  and  it  cannot  be  made  by  answer,    lb. 

5.  It  is  one  of  the  most  ancient  and  best-settled  rules  that  a  Court  of 
Chancery  has  jurisdiction  and  power  to  give  relief  against  breaches  of 
trust    Ih. 

6.  In  a  suit  to  set  aside  a  gift  induced  by  undue  influence,  the  donee 
being  dead,  the  donor,  under  our  statute,  is  not  a  witness  in  his  own  be- 
half,   lb. 

7.  A  minor's  appointment  of  an  attorney  is  void.    lb. 

8.  The  endorsement  and  delivery  of  the  note  completed  the  gift. 
Hotel  Co.  V.  Seymour,  582. 

Grantee  in  conditional  deed  has  a  right  to  redeem.    562. 

GUARDIAN. 

1.  A  ward's  gift  to  a  guardian  set  aside,  as  procured  by  undue  influ- 
ence.    Wade  V.  PuUifer,  46. 

SL  A  guardian  cannot  deal  with  himself ;  cannot  be  at  once  vendor 
and  vendee ;  hence,  when  he  sells  his  own  property  to  his  ward,  the 
ward  can  ignore  the  sale  and  recover  the  price  ;  and  this  rule  is  not 
affected  by  the  good  faith  of  the  guardian.    Hendee  v.  Cleaveland,  142. 

3.  Also,  the  interest  on  money  invested  in  real  estate  without  a  license 
from  the  Probate  Court,  though  it  sold  for  the  same  that  was  paid  for  it, 
and  was  occupied  by  the  wards  and  their  mother.    lb. 

4.  And  any  action  of  the  Probate  Court,  two  years  after  such  sola,  by 
way  of  confirmation,  or  legalizing  such  investment  of  the  wards'  funds, 
is  no  protection  to  the  guardian.    lb. 

5.  A  guardian,  if  he  acts  with  due  care,  prudence,  diligence,  and  good 
faith  in  loaning  the  funds  of  his  ward,  is  not  liable  for  a  loss  caused  by 
the  bankruptcy  of  his  borrower,  although  he  takes  only  his  note,  without 
other  security  ;  and  this  is  so,  although  he  loans  money  of  his  own  to 
the  same  party,  and  receives  but  one  note  running  to  himself,  not  as 
guardian,  as  evidence  of  both  debts.    Barney  v.  Parsons^  Guar.  623. 

6.  The  duties  and  liabilities  of  guardians  discussed.    lb. 
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7.  DiBtinction  between  permanmt  loans  for  income,  and  Umparmy 
loans  of  current  funds  in  small  sums.    lb. 

8.  The  guardian  is  allowed  his  expenses  of  appeal.    16. 

HIGHWAY. 

1.  The  Jury  were  directed,  if  the  verdict  was  for  the  defendant,  to 
answer  these  questions  :  *^  Was  the  plaintiff  in  consequence  of  the  inju- 
ries sued  for  bereft  of  his  reoBon  f "  **  Was  the  highway  in  question  at 
the  time  and  place  insufScient  and  out  of  repair  ?";  but  without  answer- 
ing these,  the  Jury  returned  a  verdict  in  the  following  words :  '^  We  find 
no  cause  of  action,  solely  on  the  ground  that  the  plaintiff  was  mentally 
and  physically  disqualified  to  give  legal  notice  to  the  town  for  the  space 
of  about  two  days  from  the  time  of  the  accident,  fh)m  injuries  received 
therefrom,  but  after  that  time  was  qualified  to  give  said  notice  within 
thirty  days,  but  neglected  to  do  so."  The  verdict  was  set  aside.  HeULy 
no  error  ;  that  it  was  a  mistrial.     WhUney  v.  Londonderry,  41. 

2.  Evidence,  (independent  of  all  other  facts  and  testimony,)  to  show 
the  condition  of  the  road  several  years  after  the  accident,  has  no  ten- 
dency to  prove  its  condition  at  the  time  of  the  accident    lb. 

3.  The  notice,  as  to  the  place  of  the  accident,  was  :  "  at  a  point  in 
said  highway  about  six  feet  southeasterly  from  the  southeast  comer  of 
the  Sadawga  House,  occupied  by  William  L.  Robinson  &  Son,  as  a  hotel 
in  the  village  of,"  &c  ;  and  as  to  the  insufficiency  of  the  highway : 
^  there  were  stones  and  sticks  left  in  the  travelled  part  of  said  highway 
in  such  a  manner  as  to  render  the  same  unsafe  and  out  of  repair."  Hisld, 
sufficient ;  and  that  actual  measurements  are  not  required.  BUsm  v. 
WfUHngham,  172. 

4.  The  obstruction  was  placed  in  the  highway  by  one  to  protect  the 
corner  of  his  piazza.  Held,  that  it  was  for  the  Jury  to  determine  whether 
done  in  a  proper  manner.    15. 

6.  Charge  to  the  Jury  as  to  the  duty  of  towns  in  keeping  the  margin 
of  the  highway  in  repair,  sustained.    lb. 

6.  The  language  of  the  notice  as  to  the  personal  injury  was  :  *'  greatly 
injured  her  head,  neck,  back,  hips  and  limbs,'*  &c  ;  as  to  the  defect  in 
the  highway  :  '^  said  horse  became  frightened  by  a  load  of  lumber  on  a 
a  cart  standing  in  said  highway  near  said  Bolton's  house,  and  overturned 
said  buggy,"  ....  '*  which  injury  was  occasioned  by  the  want  of 
repair  and  insufficiency  of  said  highway  at  said  place."  HM,  that  both 
descriptions  were  insufficient    BaithU  v.  (Jabot,  242. 

7.  The  notice  being  fatally  defective  on  its  face,  a  general  exaptUm  to 
its  admission  as  evidence  is  available ;  especially  so,  as  the  plaintiff  at 
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the  time  made  do  reqnest  that  the  defendant  point  out  specifically  his 
objections.    Ih, 

8.  When  one  cannot  recover  for  building  highway,  having  contracted 
with  the  petitioners  for  the  road,  instead  of  town.  Bill  v.  Woodbury^  251. 

9.  The  trustees  of  an  incorporated  village  raised  the  grade  of  the 
highway  in  front  of  the  petitioner  s  premises  by  filling  with  gravel. 
The  selectmen  of  the  town  had  nothing  to  do  with  the  filling,  though 
they  knew  it  was  being  made.  There  was  no  survey  and  no  record  of 
the  alteration.  The  County  Court  has  no  power  to  appoint  commission- 
ers to  appraise  the  damages.    PentUman  v.  8t  Johnaburyy  306. 

10.  A  town,  before  the  act  of  1880,  was  liable  for  an  injury  caused 
by  the  insufficiency  of  a  highway  within  the  limits  of  an  incorporated 
village,  although  the  highway  was  under  the  care  and  oversight  of  the 
trustees  of  such  village,  the  town  merely  having  neglected  to  appoint  a 
highway  surveyor,  but  had  never  surrendered  its  control  over  the  said 
highway.     Campbell  v.  FairJiaven,  386. 

11.  Notice  of  a  sudden  and  unforeseen  defect  in  said  highway  to  one 
of  the  trustees  was  not  notice  to  the  town.    lb. 

12.  A  sudden  defect  occurred  in  the  highway  at  six  o^clock  in  the 
afternoon,  and  the  accident,  three  hours  later.  JBTeZd,  that  the  town  was 
not  liable,  unless  it  knew  of  the  defect,  or  ought  to  have  known  of 
it ;  and  that  it  should  have  been  submitted  to  the  jury  whether  the 
town  was  in  default  in  not  having  obtained  knowledge  of  such  defect 
sooner.    15. 

13.  In  giving  notice  of  an  injury  received  on  a  highway  fractions  of 
a  day  are  disregarded.     Qiddings  v.  Tavm  of  Jro,  346. 

14.  The  defendant  claimed  that  it  was  a  sudden  and  unforeseen  defect 
in  the  highway.  HM,  that  the  plaintiff  was  properly  allowed  to  show 
how  the  defect  was  produced ;  that  it  existed  at  other  winters  prior  to  the 
injury  ;  how  the  repairs  could  have  been  made,  and  the  expense  of 
making  them  ;  and  in  this  case,  the  condition  of  the  road  since  the  acci- 
dent,   lb. 

16.  Charge  of  the  court,  as  to  the  duty  of  the  plaintiff  in  travelling 
upon  the  highway  and  the  effect  of  his  negligence,  sustained.    lb, 

16.  Obstructing  an  ancient  water-course  and  thereby  injuring  the 
highway  does  not  constitute  a  public  nuisance,  unless  the  travelling 
public  are,  to  some  extent,  impeded,  hindered,  or  obstructed,  in  the  use 
of  the  highway.    StaU  v.  Smiik,  403. 

17.  The  words,  '^  person  injured,"  used  in  the  proviso,  to  the  statute 
requiring  notice  to  be  given  to  the  selectmen  in  case  of  injury  on  the 
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highway,  refer  to  the  person  injured  in  the  accident,  and  not  to  the  per- 
son injured  pecuniarily.    Eamea  v.  BraUleboro,  471. 

18.  Action  Sttrviyks.  The  cause  of  action  for  injuries  received 
through  a  defect  in  the  highway,  survived,  under  the  provisions  of  the 
statute,  R.  L.  ss.  2138-9.    15. 

19.  The  charge  to  the  Jury  as  to  damages  sustained.    26. 

20 .  The  following  notice  was  given  to  the  selectmen  :  ^^  Stowe,  Aug. 
21, 1874.  To  the  selectmen  of  Stowe.  I  enter  complaint  for  the  roada 
not  heing  what  they  should  he.  My  wife  stepped  into  a  hole  in  a  col- 
vert  near  the  Charles  Hanks  place,  or  where  R.  W.  Demeritt  livea,  July 
22d,  and  hurt  her  left  limb  and  back."  BMy  that  the  notice  was  insuf- 
ficient both  as  to  the  place  where  and  the  time  when,  the  accident  hap- 
pened ;  that  if  the  notice  does  not  state  that  the  ii^'ury  happened  on  a 
highway  that  the  town  was  bound  to  keep  in  repair,  the  selectmen  would 
be  Justified  in  disregarding  it. 

21.  When  one  contracts  to  keep  some  portion  of  the  highway  in  re- 
pair what  the  town  is  compelled  to  pay  to  a  traveller  for  injuries  received 
through  the  insuflSciency  of  its  highway,  is  available  in  defence  to  an 
action  to  recover  the  contract  price.    WiUon  v.  Qreenshoro,  533. 

22.  Where  notice  to  the  selectmen  was  lost,  it  was  proper  to  submit 
to  the  Jury  to  find  from  parol  evidence  what  it  contained  as  to  injuries 
received  ;  and  it  was  error  not  to  submit  to  the  Jury  to  find  what  it  con- 
tained as  to  the  place  of  injury ;  but  under  the  circumstances  of  this 
case  the  error  was  harmless,  so  the  defendant  takes  nothing  by  its  ex- 
ception.   Bogera  v.  Town  of  SwrnUm,  585. 

23.  The  notice  designated  the  place  of  injury  with  sufficient  cer- 
tainty.   26. 

24.  There  was  no  error  in  allowing  the  Jury  to  consider  testimony 
given  as  to  what  the  notice  contained  in  regard  to  injuries,  although  this 
testimony  was  given  to  the  court  while  it  was  determining  what  the 
notice  contained  in  regard  to  the  place  of  injury.    lb, 

25.  The  evidence  of  what  the  notice  contained  could  not  properly  be 
considered  by  the  Jury  on  the  question  of  the  condition  of  the  road,  or 
how  the  accident  happened  ;  but  the  probability  of  their  making  such 
improper  use  of  it  was  so  remote  that  the  court  was  not  bound  to  guard 
against  it.    lb. 

26.  It  was  proper  to  admit  evidence  as  to  all  injuries  that  the  testi- 
mony tended  to  show  were  described  in  the  notice.    lb. 
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27.  Distance  must  yield  to  a  more  definite  description  by  reference 
to  natural  objects  ;  hence,  testimony  to  show  that  the  distance  between 
a  certain  mill  and  the  place  where  the  plaintiff  claimed  the  accident 
happened  was  one  and  one  fourth  of  a  mile,  was  properly  excluded.    lb. 

28.  The  accident  happened  on  the  20th  of  August ;  evidence  as  to 
the  condition  of  the  road  on  the  first  Sunday  of  the  same  month  was 
admissible,  it  not  appearing  that  there  was  any  substantial  change  in 
the  highway.    lb. 

29.  It  was  proper  to  show  that  one  of  the  defendant's  witnesses,  who 
had  given  testimony  tending  to  prove  that  the  road  was  in  good  condi- 
tion, had  said  that  the  plaintiff  was  '*a  fool  if  she  did  not  sue,''  and  that 
the  road  was  bad  and  no  one  could  deny  it"    15. 

30.  The  charge  of  the  court  as  to  the  care,  prudence,  and  negligence 
of  the  plaintiff  is  sustained.    16. 

31.  The  notice  was  that  the  horse  was  "  injured  and  damaged  "  ;  held 
sufficient.     Weeks  v.  Lyndon^  638. 

Su  EVIDBNCB,  16,  19. 
HOMESTEAD. 

1.  The  wife  need  not  Join  with  the  husband  in  executing  a  mortgage 
on  the  homestead  to  secure  its  purchase  money.    Davenport  v.  Hicka^  23. 

2.  The  defendant's  husband  purchased  the  premises,  assuming  an 
overdue  mortgage  on  them.  He  then  quit-claimed  to  the  mortgagee  ; 
the  mortgagee  discharged  the  old  mortgage,  deeded  back,  and  at  the 
same  time  received  a  new  mortgage,  signed  by  the  husband  alone,  in 
consideration  of  the  old  one.    Heldj  to  secure  the  purchase  money.    lb. 

3.  The  master  found  that  the  owner  of  a  homestead  abandoned  it  on 
the  1st  day  of  July  ;  that  the  plaintiff  attached  it  on  the  7th  day  of  July ; 
and  that  it  was  deeded  to  the  defendant  on  the  2d  day  of  September, 
all  in  the  same  year,  ifeld,  in  ejectment,  that  the  attachment  prevailed 
over  the  deed.    Labaru  v.  Waod^  452. 

HUSBAND  AND  WIFE. 

1.  A  husband,  who  is  insane  without  a  guardian,  but  of  fidl  age,  is 
under  the  control  of  his  wife  in  opposition  to  that  of  his  father ;  hence, 
it  was  not  a  trespass  for  her  agents  and  by  her  request,  to  enter  the 
ikther's  dwelling  against  his  protests  and  resistance,  where  certain  rooms 
had  been  exclusively  assigned  to  the  son  and  his  wife  for  a  temporary 
abode,  and,  in  a  careful  and  prudent  manner,  to  remove  the  husband  to 
some  other  place  designated  by  the  wife.  Robinson  v.  Frosty  106. 
49 


730  INDEX. 


2.  Id  this  case,  independent  of  her  marital  rights,  the  wife  was  en- 
titled to  the  control  of  her  husband,  as  he  was  a  resident  of  niinoia,  and 
brought  into  this  State  by  her,  having  charge  of  him,  and  she  was  re- 
sponsible for  his  restraint.     Ih. 

3.  The  father's  rights  as  niUural  guardian  cease  when  the  son  arrives 
at  full  age,  and  are  not  restored  by  the  son's  insanity.    Ih. 

4.  A  married  woman  living  separate  from  her  husband,  owning  prop- 
erty in  her  own  right,  and  having  kept  it  in  her  possession  and  control, 
may  contract  with  a  third  party  for  a  life  support,  and  thereby  convey 
her  entire  estate.     WtUard  v.  Doto,  188. 

5.  When  a  husband,  under  the  statute,  is  entitled  to  a  portion  of  his 
deceased  wife's  estate,  unless  debarred  by  an  ante-nuptial  agreement,  it 
is  incumbent  upon  her  heirs  to  show  that  such  agreement  existed  and 
was  in  force  at  the  time  of  her  decease,  to  prevent  his  taking  according 
to  the  statute.     Graves  v.  WakeJUld,  313. 

6.  Under  the  statute  compelling  towns  to  support  insane  husband, 
the  question  is  not  whether  the  husband  is  a  pauper ;  but  whether  his 
ettate  is  of  such  a  limited  amount  that  the  town  is  compelled  to  support 
him  at  the  asylum.    Londonderry  v.  Babbitt^  455. 

^ee  Married  Woman  ;  Exempt  ;  Sale,  2. 

IGNORANCE. 

One  ignorant  of  the  facts  is  not  estopped  unless  guilty  of  gross  negli- 
gence.   92. 

ILLEGAL  CONTEACT. 
8u  Contract  ;  Chancery. 
Illegal  with  legal  conaideratxon.    SJuxw  v  Carpenter,  155. 
IMPEACH,  WITNESS. 

1.  What  evidence  admissible.    Amidon  v.  Hoekyy  25. 

2.  In  a  bastardy  case.    .    .    .    432. 

See  Evidence. 
IMPOUNDING.    See  Pounds. 

IMPRISONMENT.    See  Arrested. 

Improyements  made  by  mortgagee  in  possession,  when  not  a  lien 
on  real  estate.    441. 


INDEX.  731 

INCBEASE. 

1.  The  title  to  sheep  exempt  passes  to  to  vendee  without  a  change  of 
possession  ;  and  the  ownership  of  the  increase  of  such  sheep  follows 
that  of  the  dams.    Utufitt  t.  JaneSy  423. 

2.  So,  a  lien  on  cows  extends  to  their  young.    92. 

INDICTMENT.    See  Cbiminal  Law  ;  Abortion. 
1.    Indorsbmsnt  parol  eyidence  to  explain.    581. 
^     2.     Indorsement  forged  on  draft  money  paid  on,  recovered.    657. 
INFANCY.    5«6GiFT. 

INJUNCTION. 

1.  Granted  to  restrain  one  from  depositing  saw  dust  in  stream.  Can- 
JiM  V.  Andrew,  1. 

2.  To  restrain  distribution  of  deceased,  person's  estate,  during  lit- 
igation to  determine  rights  of  heirs.     Wad$  v.  Pul8ifer.j  45. 

3.  To  enjoin  action  at  law,  brought  to  recover  a  note,  during  the 
pendency  of  a  bill  of  interpleader,  to  determine  to  which  of  two  parties 
it  should  be  paid.    WMon  Hotel  Co.  v.  Seymour,  682. 

4.  To  enjoin  an  action  of  trespass,  during  the  pendency  of  a  bill,  to 
determine  the  right  of  possession  to  certain  real  estate  ;  and,  afterward, 
injunction  made  perpetual.    Joslyn  v.  ParUn,  670. 

See  Chancery. 
Innocencb  presumed  in  civil  cases  ;  law  discussed.    657. 
Innocent  purchaser  of  a  note,  not    187. 

INQUIRY. 
Put  upon  inquiry.    .    .    .    182, 544. 

INSANITY. 

1.  A  Judgment  against  a  person,  who  is  insane  and  under  guardian- 
ship, is  void.    JIftKer  v.  Potter,  267. 

2.  Insane  husband,  under  the  control  of  wife.  Robinson  v.  Froet,  105. 

3.  Insane  husband,  when  town  must  support  in  asylum.    455. 

See  Pauper  ;  Certiorari. 
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INSOLVENCY.    See  Bankbuptct. 
Insolvent  act  constrned,  27,  283,  493. 

INSURANCE. 

1.  Under  a  policy  of  insurance  requiring  notice  to  be  given  to  the 
company  of  a  mortgaging  of  the  property,  Ac.,  a  delay  in  giving  such  no- 
tice for  fifty  days  is  unreasonable  ;  and  voids  the  policy.  MeOfAoan  v. 
Peo.  M.  F.  Ina.  Co.  211. 

2.  In  such  a  case,  if  the  mortgage  covers  only  realty,  but  the  policy , 
both  real  and  personal  property,  it  is  wholly  void,  unless  the  contract  is 
divisible  ;  the  different  properties,  insured  for  separate  sums  ;  and  the 
risk  upon  the  property,  which  is  claimed  to  be  valid,  unaffected  by  the 
cause  that  renders  the  policy  void  in  part.    i&. 

3.  Stated,  when  the  rule,  '<  void  in  part  void  in  ioU>^  applies  to  insur- 
ance contracts.    Z&. 

4.  If  the  application  for  insurance  is  clearly  false  as  to  the  occupancy 
of  the  building,  and  the  ownership  of  the  property,  there  can  be  no  re- 
covery, in  case  of  loss.    MvUin  v.  VU  M.  F,  Ina,  (Jo,  223. 

5.  The  question  of  whether  the  inquiries  and  answers  in  an  applica- 
tion for  insurance  are  material  is  for  the  court  and  not  the  Jury.    lb, 

6.  An  action  against  an  1  nsurance  company  to  recover  damages  caused 
by  fire  cannot  be  sustained  unless  brought  within  the  time  specified  in 
the  charter  of  the  company,  when  the  charter  is  printed  in  the  policy, 
and  the  contract  made  subject  to  it.  Higgins  v.  Windsor  Ch.  J£.  F.  In$> 
Oo.  270. 

7.  The  defendant  sent  notice  in  a  registered  letter  to  the  proper  ad- 
dress of  the  plaintiff,  of  the  disallowance  of  his  claim  by  the  directors. 
HM^  that  it  was  a  prudent  method  in  giving  notice.    lb. 

8.  By  the  policy  the  assured  was  to  give  notice  of  the  loss,  signed 
and  sworn  to  by  himself ;  but,  at  the  time  when  notice  should  have  been 
given,  he  was  absent  and  out  of  this  State,  and  the  notice  was  signed 
and  sworn  to  by  his  wife.  The  company  received  the  proof^  and  re- 
jected the  claim,  placing  its  refusal  to  pay  upon  a  specific,  substantive 
ground,  not  connected  with  the  proof  of  loss  ;  namely,  that  it  did  ^  not 
find  the  UiU  BaUsf actor y.^  Held,  that  there  was  a  waiver  of  any  defect 
in  the  preliminary  proof.     Wdlsh'e  Admr.  v.  Vt  M.  F,  Ins.  Co.  353. 

9.  Also,  that  the  defendant,  for  the  same  reason,  waived  the  defence 
of  over-insurance ;  especially  so,  as  its  agent  knew,  or  ought  to  have 
known,  the  value  of  the  property,  and  the  misstatements,  which  were 
not  fraudulent ;  and  it  was  affected  with  such  agent's  knowledge.    lb. 
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10.  A  recoYery  was  dependent  on  the  qaestion  whether  the  plaintiff 
owned  the  property  insured.  About  fifteen  years  before,  he  had  execu- 
ted a  deed  in  trust,  and  the  deed  was  recorded  ;  but  tAere  toow  no  proof 
that  it  Jiad  ever  been  delivered,  or  that  the  trustee  knew  that  it  had  been 
executed.  The  trustee  never  acted  under  the  deed  ;  and  all  the  parties 
treated  the  property  the  same  as  before  the  deed  was  made  ;  and  it  was 
held  that  the  plaintiff  could  recover  ;  that,  there  being  no  delivery  of 
the  deed,  the  title  had  not  passed.    Ih. 

11.  The  record  of  a  deed  is  only  prima  fade  evidence  of  its  deliv- 
ery,   lb. 

12.  In  the  absence  of  the  owner  of  the  property  destroyed  by  fire,  if 
his  agent  could  not  make  the  proof  of  loss,  it  is  possible  that  equity  might 
grant  relief.    lb. 

13.  When  an  insurance  company  is  affected  with  the  knowledge  of  its 
agent.    lb. 

14.  When  a  policy  of  insurance  has  been  assigned,  the  assignment 
approved  and  policy  confirmed,  in  an  action  in  the  name  of  the  assignee 
against  the  company  for  loss,  it  can  make  the  same  defences  that  it  could 
if  the  suit  had  been  brought  by  the  assured.  Beed  v.  Wivideor  Co.  M. 
F.  Ins.  Co.  413. 

15.  Where  an  issue  is  formed  by  a  special  demurrer  to  a  special  plea 
in  bar  to  a  declaration  based  on  a  policy  of  insurance,  claiming  that  the 
application  did  not  set  out  the  true  state  of  the  title,  it  is  not  necessary 
that  the  plea  set  forth  the  application  in  full ;  because,  the  question  is 
not  what  appeared  in  the  application,  but  the  legal  effect  of  what  did  not 
appear  in  it    lb. 

16.  It  is  not  necessary  to  set  forth  what  the  application  contained.    lb. 

17.  Or,  to  admit  or  deny  that  any  application  was  made  by  the  plain- 
tiff, when  he  is  an  assignee  of  the  policy,  and  the  suit  is  brought  in  his 
name ;    lb. 

18.  Or,  that  the  estate  of  the  applicant  in  the  premises  insured  should 
be  correctly  stated  in  a  plea.  It  is  sufficient  if  it  appears  by  positive 
averments  that  he  had  a  less  estate  than  an  estate  in  fee  simple,  and 
what  the  kind  and  character  of  the  incumbrances  were  that  rested  on 
the  property,    lb. 

19.  Pleas,  setting  up  fraudulent  representations  as  io  the  title  to  the 
property  insured,  are  not  bad  as  amounting  to  the  general  issue,  but  are 
held  sufficient.    lb. 

20.  The  plaintiffs  purchased  the  premises  insured,  and  executed  a 
mortgage  back  to  the  grantor.    The  grantor  in  his  conveyance  to  them 
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covenanted  a  perfect  title,  and  agreed  to  pay  an  old  mortgage  of  $200, 
resting  on  the  same.  The  plaintiffs  re\)resented  to  the  defendant  at  the 
time  of  the  insurance  that  theirs  was  the  only  mortgage  on  the  premises. 
Held,  that,  in  equity,  though  not  in  form,  there  was  a  disclosure  of  the 
true  title,  as  the  plaintiffs  could  extinguish  theirs  in  chanceiy  by  the 
amount  that  they  were  compelled  to  pay  on  the  other  mortgage  ;  and 
that  the  court  will  not  permit  the  insurer  to  avoid  a  policy  for  mere 
technical  and  formal  defects.    Ring  y.  Windsor  Co.  M.  F.  Ins,  Co.  4d4. 

21.  If  the  defendant,  after  it  knew  of  the  other  mortgage,  continoed 
to  treat  the  plaintiffs  as  holding  a  subsisting  policy,  and  bound  by  its 
terms,  it  would  be  a  waiver  of  the  defence  of  misrepresentation  of 
title.    lb. 

22.  It  is  a  question  of  title,  and  not  of  ^aud.    Ih. 

IKTEBEST.    iSwUsuBY. 

INTOXICATING  LIQUOE. 

1.  A  mortgage  executed  to  secure  the  price  of  certain  articles  sold, 
the  sale  of  some  of  which  is  prohibited  by  law,  as  ale,  cider,  Ac, 
and  some,  not,  may  be  foreclosed  and  the  property  held  for  the  legal 
sales.    8hav)  v.  Carpenter^  155. 

2.  Nuisance.  A  complaint,  under  the  R  L.,  s.  3836,  alleging  that 
the  respondent  kept  and  maintained  a  bar-room,  in  which  intoxicating 
liquors  were  unlawfully  sold,  without  any  averment,  that  it  was  '*■  used 
as  a  place  of  resort,"  is  insuflScient ;  but  it  is  amendable,  although  no 
motion  was  made  to  amend  until  the  case  reached  the  Supreme  Court 
8iaU  V.  Stone,  560. 

JAIL. 

1.  There  was  no  jail  in  Essex  County  when  the  respondent  was  ar^ 
rested  there  ;  it  was  proper,  therefore,  to  commit  him  to  the  Jail  in  Cal- 
edonia County.    State^  v.  MaUoy,  96. 

2.  Jail  Bond.  When  a  creditor  fails  to  collect  the  amount  due  on 
a  jail  bond  through  his  own  fault  and  neglect,  by  directing  the  sheriiT 
who  served  the  writ  on  the  surety  to  the  bond,  not  to  attach  his  prop* 
erty,  when  it  would  have  been  without  such  direction,  such  creditor  is 
wanting  in  due  diligence,  and  cannot  sustain  an  action  against  the 
sheriff  by  reason  of  the  judgment  debtor's  escape  from  the  libertieB  of 
the  jail  yard.     Weed  v.  Preston^  648. 

JOINDER    See  Pleadino,  8. 
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JUDGMENT. 

1.  A  judgment  rendered  by  the  County  Court  is  a  '^  final  judgment,'^ 
and  hence  not  afifected  by  section  19,  c.  52,  G.  8.,  (B.  L.,  s.  2141,)  where- 
by, if  one  co-defendant  dies  the  action  proceeds  against  the  others. 
Snow  V.  Carpenter,  17. 

2.  A  cause  pending  in  Supreme  Court  on  exceptions,  judgment  may 
be  rendered,  after  the  death  of  one  of  the  parties.    Ih. 

3.  Judgment  lost  provable  by  parol.    IHckerman  v.  Chapman,  506. 

4.  A  Judgment  rendered  for  more  than  the  ad  damnum,  though  erro- 
neous, is  not  void.    Chaffee  v.  Hooper,  513. 

5.  Pro  forma  Judgment  on  a  referee's  report  by  the  County  Court, 
how  viewed  in  the  Supreme  Court    Nudham  v.  Holt,  326. 

6.  Justice's  Judgment  against  non-resident  set  aside  by  audita  que- 
tela,  73. 

7.  Also,  one  against  insane  ward,  267. 

8.  Also,  one,  on  petition  to  County  Court,  when  defendant  was  de- 
faulted, there  being  wrong  day  in  copy  of  writ    177. 

9.  Also,  one,  when  trustee  was  deprii^ed  of  an  appeal.    420. 

10.  But  the  Supreme  Court  will  not  vacate  a  perfect  Judgment  ren- 
dered at  a  former  term,  bring  forward  the  cause  and  render  a  qualified 
Judgment  against  the  property.     Weeks  v.  Prescott,  318. 

See  Executors  and  ADMiNisTKATORa,  1, 2 ;  Exceptioks,  1, 3. 

JURISDICTION. 

See  Chancery  ;  Gift  ;  Mill-Owners  ;  Bankruptcy. 

JURY. 

See  Action  on  Statutes,  2  ;  Mistrial  ;  Practice  ;  Criminal  Law. 

JUSTICE  OF  PEACE. 

8u  Audita  Querela  ;  Criminal  Law,  11. 

Landlord  and  Tenant.  A  lessee  may  be  held  trustee  for  future 
rent    BoweUy.  Felker,6^. 

Land,  wild,  &c.,  when  to  be  fenced,  selectmen's  decision  final.   522. 

1.  Lapse  of  Time.  Mere  lapse  of  time  is  no  protection  to  a  guar 
dian  in  case  of  gift  from  ward,  in  an  action  to  set  aside  the  gift.  Wade 
V.  Puleifer,  46. 
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2.    Does  not  cure  a  void  levy.    Parker  v.  Parker^  341, 
Law  of  the  Land.    Meaning  in  our  constitution.    132. 

LEGATEE. 
See  Will. 

1.  Levy.  Real  estate  levied  on  vests  at  once  in  creditor.  Jfoore  v. 
McMUlan,  27. 

2.  If  void,  not  vacated  on  petition.    341. 

LIEN-HOLDEB.    See  Estoppel. 
LIEN. 

1.  The  plaintiff  had  a  lien  on  the  defendant's  sheep  ;  and  the  defend- 
ant sold  them  without  his  consent  The  act  was  a  fraud  ;  and  the  claim 
was  not  barred  by  the  defendant's  discharge  in  bankruptcy.  DarUng  v. 
Woodwardy  101. 

2.  The  statute  gives  the  lien  to  the  person  who  actuaUy  cuts  or  JuxuU 
the  hgB  ;  and  it  is  enforceable  by  him.    Quiimby  v.  Hazeny  132. 

3.  The  statute,  so  ikr  as  it  Ulows  a  lien  in  favor  of  a  sub-contractor 
against  the  owner  of  the  lumber,  who  was  not  a  parly  to  the  contract  for 
cutting  or  drawing,  is  unconstitutional,  on  the  ground  that  it  is  really 
taking  one  man's  property  to  pay  the  debt  of  another,  and,  without  no- 
tice, hearing,  or  adjudication,  so  far  as  any  of  the  proceedings  relate 
to  such  owner.    J6. 

4.  Distinction  between  statutory  and  common-law  liens.    16. 

5.  Lien  on  cows  extends  to  their  oflGspring    ...    92. 

6.  Lien  on  railroad  property  may  be  enforced  by  strict  foreclosure. 
Ifonflfdon  v.  jB.  B.  Co.  613. 

7.  Expenses  for  repairs  made  by  mortgagee  in  possession,  when  not 
a  lien  on  the  premises.    441. 

Su  Bailboad. 

LIFE-ESTATE. 

1.  When  not  subject  to  trustee  process.    Bk^rdeon  v.  Paiges  373. 

2.  When  the  present  holder  of  it  will  not  be  decreed  the  eoU 
Doty  V.  Chapian,  361. 
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LIFE  8UPF0ET. 

1.  Married  woman  may  contract  for,  living  separate.  WiUard  v. 
Dew,  188. 

2.  Contract  for,  may  be  performed  by  a  third  party,  as  a  mortga- 
gee.   670. 

LIMITATIONS,  STATUTE  OF. 

A  recognizor  on  a  writ  may  pay  the  costs  for  which  he  was  held, 
though  barred  by  the  Statute  of  Limitations,  and  recover  from  his  prin- 
cipal the  amount  so  paid.    Sfniih  v.  Lineoln^  382. 

MANDAMUS. 

1.  Mandamus  is  a  proper  remedy  to  correct  the  records  of  the  Pro- 
bate Court  in  accordance  with  the  focts.    Hend€€  v.  CZeovelofid,  142. 

See  Tillage  Ikgobporatsp,  3,  4. 
MAJORITY. 

No  power  to  adjourn  meeting  called  to  elect  village  officers,  when.  • 
...     4vo. 

MASTER'S  BEPOBT. 

1.  Final  unless  evident  corruption,  or  evident  mistake.  MerriU  v. 
B.  B.  Co.,  200. 

2.  Will  not  be  recommitted,  when.    Sargeant  v.  French^  384. 

See  Chancebt. 
MARBIED  WOMAN. 

1.  Need  not  join  in  mortgage  for  purchase  money.  Davenport  v. 
Hieka,  23. 

2.  Has  control  of  insane  husband,  in  opposition  to  his  father.  Bob- 
irieon  v.  Froet,  106. 

3.  Living  separate  fh>m  her  husband,  may  contract  for  a  life  support 
with  a  third  party,  and  thereby  convey  her  entire  estate.  WiUard  v. 
Daw,  188. 

4.  May  surrender  an  ante-nuptial  agreement  to  her  husband  to  be 
canceled.    GraoesY.  Wak^fiM^SlS. 

6.    Property  in  which  she  has  a  contingent  life-estate  is  not  subfect 
to  be  taken  on  trustee  process  by  her  husband's  creditor,  the  husband 
having  a  life-estate  in  the  same.    Richardeon  v.  Paigey  373. 
60 
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6.  The  debts  of  a  married  woman,  (in  this  case  a  milliner,)  con- 
tracted in  the  management  of  her  separate  estate  and  for  its  benefit,  or 
for  her  benefit  on  the  credit  of  such  estate,  in  equity,  will  be  enforced 
against  such  estate,  whether  the  same  consists  of  personal  or  real  estate, 
unless  the  instrument  creating  such  estate  protects  it  against  being 
charged  with  such  debts.    Sargeant  v.  French^  384. 

7.  But  the  credit  must  be  given  to  tfie  estaUy  and  not  to  the  indMdwd ; 
and  the  report  must  show  this.    Ih. 

8.  When  a  debt  is  thus  contracted  by  the  wife  for  the  benefit  of  her 
estate,  and  on  the  credit  of  such  estate,  &c,  her  estate  is  held,  though 
the  note  was  signed  by  both  herself  and  her  husband.    lb. 

9.  And  in  such  a  case  the  wife  will  not  be  heard  to  claim  that  she 
gave  the  money  to  her  husband  ;  and  that  it  was  a  fraud  on  her  part,  as 
a  reason  for  not  charging  her  estate.    lb» 

10.  A  husband  sold  nine  sheep  to  his  wife ;  and  the  sale  was  held 
valid ;  and  that  it  vested  a  perfect  title  in  the  wife.    Learitt  v.  JoneSy  423. 

11.  A  married  woman  is  not  a  witness  in  an  action,  though  her  hus- 
band be  not  a  party,  if  he  is  interested  in  the  event  of  the  suit.  Labaree 
V.  TFoo<i,452. 

12.  Petition  to  compel  town  to  support  insane  husband  at  asylum, 
'and  town  ordered  so  to  do.    L<md(mderry  v.  Babbitty  i55. 

See  Pleading,  9  ;  Mortgage,  12. 

Mental  Capacity    ...    for  jury  to  decide.    188. 

Mental  Capacity  to  make  gift.    517. 

MILL  OWNERS. 

Two  mill-owners  occupying  on  the  same  stream,  one  below  the  other, 
a  short  distance  apart,  the  questions  being  as  to  the  right  of  the  upper 
owner  to  divert  the  stream  ;  to  store  or  pond  the  water  ;  to  discharge 
his  sawdust  and  waste  into  it ;  and  the  power  of  the  Court  of  Chancery 
to  restrain  by  injunction.    Held, 

1.  That  he  could  divert  it  on  his  own  land  by  an  artificial  channel,  as 
the  water  was  conducted  back  into  its  natural  course  with  rea8oniJ>Ie 
care  and  prudence,  before  reaching  the  premises  of  the  orator,  and  he 
having  received  no  appreciable  injury.    .Goai/leU  v.  Andrew,  1. 

2.  That  the  maxim,  no  utere  tuo  ut  aUenum  non  loedot,  applies  ;  and 
that,  while  the  upper  owner  can  use  the  water  in  a  proper  and  reason- 
able manner,  yet  he  must  respect  and  regard  the  rights  of  riparian  pro- 
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prietors  below  him  ;  and  is  limited  in  discharging  into  the  stream  his 
sawdust  and  refuse  to  what  is  dbaoluUly  and  indiapensably  necesBary  fin' 
tfie  beneficial  use  of  the  toater  ;  and  that  it  is  not  a  question  of  conven- 
ience or  economy.    Ih, 

3.  Ordered  that  an  account  be  taken  to  determine  the  damage  to  the 
lower  mill-owner  in  filling  up  his  dam  with  sawdust,  Ac  ;  that  a  decree 
be  rendered  for  this,  deducting  the  proportion  occasioned  by  depositing 
in  the  stream  the  reAise  that  was  absolutely  and  indispensably  necessary 
for  the  beneficial  use  of  the  water  ;  and  an  injunction  be  granted  per- 
petually enjoining  the  defendants  to  the  use  as  stated  above.    Ih, 

4.  That  there  was  no  legal  injury  in  storing,  or  ponding  th^  water, 
as  it  was  detained  only  as  long  as  was  reasonably  necessary.    lb. 

5.  The  lands  of  the  orators  below  their  mill  were  injured  by  the  dep- 
osition of  refuse  ;  but  this  was  paitly  from  the  defendants'  mill,  partly 
from  the  orators'  mill,  and  partly  from  other  sources  ;  but  the  whole  was 
so  inconsiderable  that  the  court  refUsed  to  apportion  the  damages.    16. 

6.  The  court  has  jurisdiction.  As  this  question  was  not  made  by  plea, 
answer  or  motion,  it  might  properly  have  been  treated  as  waived.    lb. 

7.  If  one's  slab-wood,  without  his  fault,  is  in  another's  mill-yard,  the 
owner  of  the  wood  has  a  right  to  go  into  the  yard,  and  use  such  force  as 
is  necessary  to  remove  it.    Johnson  v.  Perry^  469. 

Milk  diluted  with  water,  sale  of ;  action  must  be  in  the  name  of  the 
party  defrauded.    Tahor  v.  Herriek,  630. 

MiNOB.  A  minor's  appointment  of  an  attorney  is  void.  Wade  v, 
Pulsifer,  45. 

MisDEMBANOB,— Crime,  distinguished.    622. 

MISTRIAL. 

1.  The  jury  having  failed  to  answer  the  questions  directed  by  the 
court,  it  was  held  a  mistrial.     Whitney  v.  Toum  of  Londonderry^  41. 

2.  Also,  held  a  mistrial,  where  one  of  the  jurors  being  sick  the  trial 
was  suspended  for  several  days,  and  in  the  interval  some  of  the  jurors 
served  as  jurors  in  another  case  where  the  main  question  was  similar  to 
the  main  question  in  the  first  trial.     Weeks  v.  Lyndon,  638. 

1.  Mistake.  Mutual  mistake  as  to  authority  of  agent,  agent  not 
liable.    482. 

2.  As  to  fact,  See  Estoppel,  and  p.  92. 
Misjoinder.    Of  husband  and  wife  in  action.    488. 
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MrrriMUS.    8e$  Cbiminal  Law,  and  p.  96. 
MORTGAGE. 

Notes  were  given,  secured  by  mortgage,  the  consideration  being  the 
good  will,  fixtures  and  stock  of  a  business,  the  two  latter  specified  in 
inventories  upon  which  each  article  with  its  price  was  separately  carried 
out  A  part  of  the  stock  sold  and  specified  in  the  inventory  was  lager 
beer,  cider,  ale,  porter  and  alcohol.  On  petition  to  foreclose  by  an 
assignee  for  value  and  without  notice  of  the  notes  and  mortgage.    HM, 

1.  That  the  sale  of  the  cider  was  legal,  because  not  made  in  a  "  place 
of  public  resort "  within  the  meaning  of  the  statute  ;  and  that  whether 
it  is  such  place  is  a  question  of  fact  to  be  found  by  the  court  below  upon 
the  evidence.    SJiaw  v.  Carpenter,  155. 

2.  That  the  sale  of  the  lager  beer  was  legal,  because  made  before  the 
statute  of  1878  prohibiting  it  was  passed,  the  master  finding  from  the 
evidence  that  it  was  not  intoxicating.    lb. 

3.  That  the  sale  of  the  ale,  porter  and  alcohol  though  damaged  and 
unsalable,  was  illegal.    I&. 

4.  That,  the  articles  illegally  sold  and  their  value  being  certainly 
ascertainable,  the  contract  is  divisible,  and  mortgage  may  be  foreclosed 
for  the  amount  of  the  legal  sales.    Ih. 

5.  Mortgage  restored.    Harrington  v.  Grani^  236. 

6.  MORTOAOBE  IK  POSSESSION.  The  assignee  of  a  mortgage  obtained 
a  decree  in  a  foreclosure  proceeding  without  making  the  defendant,  who 
had  purchased  the 'equity  of  redemption,  a  party  ;  and  after  the  decree 
became  absolute,  conveyed  the  premises  by  warranty  deed  to  the  orator. 
The  orator  took  possession,  made  necessary  repairs,  and,  after  discover- 
ing the  true  state  of  the  title,  brought  a  petition,  setting  up  only  the 
same  mortgage  debt  which  the  assignee  had  in  her  petition,  obtained  a 
decree  against  the  defendant  for  the  amount  due  on  the  mortgage,  and 
the  defendant  paid  it  within  the  limited  time.  Another  bill  being 
brought,  to  compel  the  defendant  to  pay  for  the  repairs,  or,  to  make 
them  a  charge  upon  the  real  estate.  Held^  on  demurrer,  that  the  bill 
should  be  dismissed  ;  that  the  decree  was  conclusive  of  the  amount  dae 
on  the  mortgage  ;  and,  that  the  orator,  if  he  claimed  that  the  repairs 
were  a  lien  upon  the  premises,  should  have  set  it  up  in  his  petition  to 
foreclose  the  mortgage.    Dewey  v.  JBrotoneZZ,  441. 

7.  The  orator  stands  as  a  mortgagee  in  possession  before  a  foreclosure ; 
and  the  defendant  having  paid  the  amount  of  the  decree  was  entitled  to 
the  possession.    The  payment  was  a  redemption  of  the  premises. 
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8.  The  betterment  act  does  not  apply  to  this  case  as  now  made.    lb. 

9.  Defendant,  M.,  owned  eight  first  mortgage  notes  dated  March  Ist, 
1866,  two  second  mortgage  notes  dated  Angust  26, 1868,  the  orator,  two 
third  mortgage  notes,  of  the  same  date  as  the  last,  all  secured  on  the 
same  premises.  M.  foreclosed  without  making  the  orator  a  party,  his 
decree  became  absolute  March  1st,  1879,  and  deeded  the  premises  May 
29th,  1880>  to  the  wife  of  defendant  C.  M.,  or  his  tenant,  never  had 
possession,  nor  received  any  of  the  rents  and  profits.  M.  made  certain 
payments  on  some  of  the  notes  before  he  purchased  them  for  the  pur- 
pose of  protecting  his  interest  in  the  premises  under  his  mortgage.  On 
a  bill  being  brought  by  the  orator,  HMt  that  M.  was  not  liable  to  ac- 
count for  the  rents  and  profits  b^fiyre  hs  deeded  ;  that  actual  possession, 
either  in  person  or  by  tenant,  or  a  receipt  of  the  profits,  must  be  shown 
to  render  a  mortgagee  liable  to  account.     White  v.  Maynard,  575. 

10.  That  equity  would  not  apply  the  payments  in  reduction  of  the 
notes,  but  treat  them  as  made  towards  their  purchase.    16. 

11.  Equitable  Mobtgagb  may  be  enforced  by  strict  foreclos- 
ure.   613. 

12.  The  conditions  in  a  deed  for  the  support  of  the  grantor  during 
her  life,  may  be  performed  by  another  person  than  the  grantee  ;  hence, 
the  owner  of  a  mortgage  executed  by  the  grantee,  under  a  decree  of 
foreclosure,  is  entitled  to  the  possession,  on  his  performing  the  condi- 
tions, as  against  a  tenant  of  the  grantor.  Hubbard  Joelyn  iy.  Orinda 
ParUn  et  al,  670. 

12.  An  action  of  trespass  in  favor  of  such  tenant  against  such  mort- 
gagee is  perpetually  enjoined.    lb. 

13.  Gboss-Bill.  Offset.  The  plaintiff's  intestate  held  the  legal 
title,  and  the  defendant  C.  the  equitable  interest,  in  certain  premises. 
There  was  a  large  unsettled  account  between  them.  They  and  defend- 
ant B.  entered  into  a  contract  by  which  he  was  to  take  the  place  of  the 
intestate,  (that  is,  in  relation  to  C.)  He  received  a  deed,  and  gave  a 
mortgage  back.  It  was  agreed  at  the  time  that  there  should  be  an  after- 
settlement,  and  whatever  was  found  due  0.  should  be  applied  on  B's 
notes.  C.  obtained  a  Judgment  of  several  hundred  dollars  against  the 
intestate^s  estate.  On  a  petition  being  brought  to  foreclose,  the  defend- 
ants B.  and  C.  answered  and  filed  a  cross-bill,  claiming  that  the  Judg- 
ment should  be  an  offset  to  the  notes  ;  and,  also,  certain  notes,  which 
B.  had  taken  of  C's  son,  for  a  portion  of  the  premises,  insisting  that 
such  was  a  part  of  the  contract.  The  defendants  claimed  before  the 
master  that  the  judgment  should  not  go  to  extinguish  B^s  notes  unless  the 
notes  given  by  CPs  son  were  also  aippUed  on  thtm.     The  master  failed  to 
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find  the  contract  as  claimed  by  defendants  in  this  respect  HM^  that 
the  judgment  only  should  be  applied  on  the  mortgage  notes  ;  that  the 
pleadings  and  the  facts  found  require  it ;  and  that  the  power  of  the 
court  is  ample  to  make  the  application.  Walwartk,  Admr.  v.  Barron  et 
aL,  677. 

14.  Evidence  was  inadmissible  to  prove,  that,  a  short  time  before  the 
deed  was  given  to  B.,  the  intestate,  C.  and  his  son  made  a  contract  sioii- 
lar  to  the  one  which  it  was  claimed  the  intestate  and  B.  made. 

15.  Chattel  Mortgage.  The  mortgagee  of  personal  property  is 
not  entitled  to  possession  of  it  until  after  condition  broken.  CdOdnM  y. 
Clement,  635. 

16.  The  statute,  for  the  advertisement  and  public  sale  of  property 
covered  by  a  chattel  mortgage,  supersedes  other  remedies,    id. 

17.  After  condition  broken  in  a  chattel  mortgage,  it  is  probable  that 
detinue,  and  perhaps  replevin,  would  lie  to  obtain  possession  of  the 
property  to  be  disposed  of  under  the  statute.    i&. 

18.  A  chatte  1  mortgage,  given  to  secure  some  portion,  without  speci- 
fying what,  of  an  old  debt,  a  part  only  of  which  is  due,  is  presumed  to 
have  been  given  to  secure  that  which  is  due.    lb. 

19.  The  whole  debt  was  secured  by  a  mortgage  on  real  estate  ;  S200 
of  it  also  by  the  chattel  mortgage  ;  the  former  was  foreclosed,  and  the 
decree,  becoming  absolute,  operated  as  a  payment  and  extinguishment 
of  the  chattel  mortgage  debt    lb. 

20.  The  clerk  of  the  court  to  assess  the  damages  for  the  detention  of 
the  property  replevined.    lb. 

MOTION. 

11  Execution  may  be  awarded  by  the  County  Court  on  motUm  against 
a  surety  on  a  bastardy  recognizance.    Qarvin  v.  WaUh^  367. 

2.  To  suppress  testimony  in  chancery,  should  be  passed  upon  by  the 
chancellor.    682. 

3.  To  Quash.  Writ,  issued  against  two,  served  only  on  one,  the 
other  being  out  of  the  State,  overruled.    560. 

Mutual  Mistake  in  regard  to  authority  of  agent    482. 

NEGLIGENCE. 

1.  Mere  negligence,— mere  non-feasance,  distinction  between.  Bu^ 
tell  V.  Johneonf  91. 


INDEX.  748 


2.  When  one's  negligence  is  imminently  dangerous  to  life,  he  is  lia- 
ble for  all  injuries  sustained  by  any  one,  without  fault,  which  were  the 
probable  consequence  of  such  party's  negligence.  Merrill  v.  If.  Jb  W* 
R.  R.  R.  Co.  200. 

3.  Negligence,  effect  of  while  travelling  on  highway.  Qiddingn  v. 
Town  of  Ira,  346. 

4.  CoNTRiBUTORT,  in  not  properly  exerting  oneself  to  extinguish 
fire  caused  by  engine,  effect  of.    8Uibbin»  v.  R,  R.  Co.  464. 

5.  A  creditor,  holding  a  jail-bond,  directed  the  sheriff  not  to  attach 
the  property  of  the  surety ;  held,  that  he  was  guilty  of  such  negligence, 
that,  on  the  escape  of  the  judgment  debtor,  he  could  not  sustain  an  ac- 
tion against  the  sheriff.     Wud  ▼.  PrtsUm,  648. 

6.  There  is  no  estoppel  where  one  is  ignorant  of  the  facts  unless 
guilty  of  gross  negligence.    92. 

7.  '*  Wilful  and  malicious  "  '^  neglect,"  as  suffering  a  ferocious  dog, 
knowing  him  to  be  such,  to  run  at  large,  warrants  a  close-jail  execution. 
H%a  V.  Cox,  627. 

See  Dakaob,  5  ;  Highway. 
NEW  TBIAL. 

1.  When  the  return  day  is  wrong  in  a  copy  of  the  writ  left  by  an  ofSf- 
cer,  and  the  defendant  is  defaulted  and  unjustly  deprived  of  a  hearing  be- 
cause of  the  mistake,  he  is  entitled  to  have  the  justice  judgment  set 
aside  on  petition  to  tbe  County  Court.    Kimball  v.  KeUon,  177. 

2.  8o  a  trustee  when  illegally  denied  an  appeal.  Church  v.  JPVenc^, 
420. 

NON-RESIDENT. 

1.  When  not  affected  by  a  discharge  granted  by  a  State  Court  of  In- 
solvency.   Bedell  v.  Scruton,  493. 

2.  Statute  must  be  strictly  followed  in  serving  writ  on.  Hill  v.  War- 
renj  73. 

3.  When  one  defendant  lives  in  this  State,  and  one,  out,  service  how 
made.    660. 

NOTICE. 

1.  When  a  residuary  legatee  takes  only  an  equity  of  redemption  in 
real  estate,  as  it  is  charged  with  the  payment  of  legacies,  the  record  of 
the  will  is  constructive  notice  of  his  limited  title.    253. 
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2.  Filing  a  deed  in  the  town  clerk's  office  operates  to  give  notice. 
PiMn  V,  ParkSy  301. 

3.  The  question  being  whether  the  plaintiff  was  a  bona  Jide  pur- 
chaser, the  transaction  having  been  conducted  by  an  agent,  notice  to  the 
agent  was  notice  to  the  principal.    Drake  y.  Barker^  372. 

4.  So,  of  notice  to  insurance  agent    359. 

5.  Notice  that  insured  property  has  been  mortgaged  must  be  given 
in  reasonable  time.    211. 

8u  Highway. 

NUISANCE.     . 

An  information  was  filed  against  the  respondent  for  obstructing  an 
ancient  water-course,  and  thereby  injuring  the  highway.    HMy 

.1.  The  act  complained  of  could  not  constitute  a  public  nuisance,  un- 
less the  travelling  public  were,  to  some  extent,  impeded,  hindered,  or 
obstructed  in  the  use  of  the  highway  for  the  purpose  of  travelling  over 
it    8taU  V.  Smith,  403. 

2.  It  should  have  been  submitted  to  the  jury  to  determine  whether 
the  public  were  thus  impeded,  &c.,  by  filling  up  the  water-course.    lb. 

3.  If  the  respondent  obstructed  the  water-course,  without  impeding 
the  public  travel,  he  should  have  been  proceeded  against  by  action  un- 
der B.  L.,  s.  3132  (Gen.  Sts.,  c.  25,  s.  70).    lb. 

4.  A  complaint,  under  the  B.  L.,  s.  3836,  nuisance  act,  alleging  that 
the  respondent  kept  and  maintained  a  bar-room,  in  which  intoxicating 
liquors  were  unlawfully  sold,  without  any  averment,  that  it  was  ^  nsed 
as  a  place  of  resort,''  is  insufficient ;  but  it  is  amendable,  although  no 
motion  was  made  to  amend  until  the  case  reached  the  Supreme  Court 
8UUe  V.  Stone,  550. 

1.  Oath.  Stenographer  must  take  when  a  witness.  State  v.  Hon- 
neU,  83. 

2.  Selectmen  need  not  take  when  they  assess  and  certify  tax.  Day 
V.  Peasley,  310. 

OFFICIAL  SALE. 
See  Sale,  4, 5  ;  Tbbbpabs,  5. 

OFFIOEB. 

See  Sheriff  ;  Plbadihg,  5, 8  ;  False  Ikprisonment  ;  Cohbtablb  ; 
Cbimikal  Law,  27 ;  Tbebpass,  1, 5. 
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OFFSET.    8e€  Set-off. 

Pabent.  The  father's  rights  as  natural  guardian  cease  when  the  son 
arrives  at  full  age,  and  are  not  restored  by  the  son's  insanity.  Bobinaon 
V.  Frost,  106. 

PAROL.    8u  EviDSNCE. 

PARTNERSHIP. 

A  partnership  cannot  impeach  a  note  signed  with  its  firm  name  by 
one  of  the  partners,  when  its  course  of  business  had  been  such  as  to  in- 
duce an  honest  belief  in  the  mind  of  the  payee,  who,  a  prudent  man,  and 
familiar  with  the  manner  of  conducting  its  affairs,  believed  and  had  a 
right  to  believe  from  his  own  knowledge  of  such  conduct,  that  the  part- 
ner had  authority  to  so  sign.    KelUm  v.  Lecnardj  230. 

PAUPER 

The  statute  whereby  towns  are  compelled  to  support  insane  husband 
at  the  asylum  is  no  part  of  the  pauper  law.   LiyncUmderry  v.  Bdbbittj  455. 

PAYMENT. 

1.  A  mortgagee  in  possession  having  obtained  a  decree,  which  was 
paid,  such  payment  was  a  redemption,  so  that  the  necessary  repairs 
could  not  be  made  a  lien  on  the  premises,  not  having  been  claimed  in 
the  foreclosure  proceedings.    Dewey  v.  BroumeUj  441. 

2.  Payment  on  a  senior,  to  protect  a  Junior,  mortgage,  when  treated 
as  made  toward  the  purchase  and  not  in  reduction.  White  v.  May- 
nard,  575. 

See  Pbactice,  10. 

1.  Penalty.    For  not  giving  notice  when  cattle  impounded.    394. 

2.  For  injuring  highway.    .    .    .    408. 

3.  For  selling  milk  diluted  with  water.    630. 

PETITION. 

1.  The  Supreme  Court  on  petition  have  no  power  to  vacate  a  perfect 
judgment  rendered  at  a  former  term  of  the  sam^  court,  to  bring  forward 
the  cause,  and  render  a  qualified  Judgment  against  the  property  at- 
tached, and  not  against  the  person.     Weeks  v.  Prescotty  318  ; 

2.  Nor,  to  vacate  a  void  levy.    Parker  v.  Parker^  341. 

3.  The  County  Court  on  petition  under  the  firaud,  accident,  statute, 
may  allow  a  truetei  an  appeal.    Church  v.  French,  420  ; 
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4.  May  set  aside  the  judgment  of  a  justice  of  the  peace,  when  there 
was  a  wrong  day  for  the  trial  in  copy  of  the  writ  KimbaU  v.  KeUon^  177. 

PLEADING. 

1.  A  count  in  assumpsit  is  fatally  defective  that  does  not  allege  a 
promise  from  the  defendant  to  the  plaintiff.    BiU  v.  Woodbury^  251. 

2.  A  discharge  in  bankruptcy  must  be  pUadid  to  be  effectual  as  a  bai; 
It  is  not  sufficient  that  a  ^^  suggestion  of  bankruptcy  "  be  minuted  upon 
the  docket  of  the  court.     Weeks  y.  PreacoU,  318. 

3.  Pleas,  setting  up  fraudulent  representations  as  to  the  title  to  thi^ 
property  insured,  are  not  bad  as  amounting  to  the  general  issue,  but  are 
held  sufficient    Reed  v.  Windaor  Co.  M.  F,  Ine.  Co,  413. 

4.  The  plaintiff  was  arrested  in  one  county,  and  by  his  own  request, 
committed  to  the  jail  in  another  county.  In  an  action  for  false  impris- 
onment it  was  held  that  he  had  thereby  waived  the  right  to  be  impris- 
oned in  the  county  where  he  was  arrested.    Ellis  v.  CZeoelond,  437. 

5.  If  an  officer  Justifies  under  a  returnable  process,  his  plea  must 
show  a  return  of  the  process  according  to  its  commands  ;  but  not  so  the 
plea  of  the  officer's  servant    lb. 

6.  But  in  this  case  the  officer  and  his  servant  Joined  in  the  plea ;  and, 
it  being  bad  as  to  one,  was  bad  as  to  both.    lb. 

7.  The  plea  professes  to  answer  the  whole  declaration,  but  omits  to 
lustify  the  detention  of  the  plaintiff  some  portion  of  the  time  ;  it  is, 
therefore,  ill.    lb. 

S.  MisjoiNDEB,  Wife.  To  entitle  the  wife  to  Join  as  a  co-plaintiff 
with  her  husband  there  must  be  such  allegations  as  show  that  she  has 
an  interest  in  the  cause  of  action.    Jones  v.  TutUSf  488. 

9.  The  court  can  allow  an  amendqient  to  the  declaration  after  a  hear- 
ing on  general  demurrer.    lb. 

10.  When  the  misjoinder  appears  by  the  pleadings,  advantage  may 
be  taken  of  it,  by  demurrer.    lb. 

11.  The  plea  was  argumentative  ;  but  such  plea  is  aided  on  general 
demurrer.    Austin  v.  Belknap,  4d5. 

12.  As  the  cause  was  passed  to  the  Supreme  Court  upen  the  demur- 
rer to  the  plea  under  the  act  of  1876,— B.  L.,  s.  1390,— upon  motion  it 
was  remanded,  to  be  proceeded  with  by  the  County  Court    lb. 

13.  In  an  action  under  a  contract  to  keep  the  highways  in  good 
repair  to  recover  the  contract  price,  what  the  defendant  pidd  to  settle  a 
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suit  brought  against  it  for  iDjuries  received  on  the  highway,  and  the 
incidental  expenses  of  the  suit ;  also,  for  injuries  received  by  another 
party  without  suit ;  also,  for  repairing  the  highway ;  and  the  damage 
for  not  completing  the  new  road  and  bridge,  are  available  in  defence, 
under  the  general  issue.    WHsan  v.  QreenaharOy  538. 

14.  In  assumpsit  a  partial  payment  on  a  note  may  be  proved  under 
the  general  issue.     Worthm  v.  Dickey^  277. 

See  Insurangb  ;  Usury,  1 ;  Tbbspass,  2  ;  Bills  and  Notes,  i. 

POSSESSION,  CHANGE  OF.    See  Exemption  ;  Sale. 

POSSESSION.    See  Trespass,  4. 

PoisoNiNO  cattle,  information  for,  held,  bad,  on  demurrer.    484. 

1.  Policeman.  Power  of  policeman  in  incorporated  village  to  ar- 
rest.     .    .    551. 

2.  Bailroad  policeman,  when  may  arrest  on  the  Sabbath,  and  without 
warrant.    620. 

8.    Entitled  to  reasonable  time  to  procure  warrant,    lb. 

Ponding.    When  and  how  one  may  pond  or  store  water  in  stream,  1. 

Porter,  sale  of  illegal,  when.    155. 

POUNDS  AND  IMPOUNDING. 

1.  The  statute  allows  fifty  cents  for  every  twenty-four  hours'  neglect 
to  give  notice  of  the  impounding  of  beasts.  The  defendant  impounded 
eighty  sheep  belonging  to  the  plaintiff  for  three  days,  without  giving 
him  notice.  HeUd^  that  the  plaintiff  could  recover  only  fifty  cents  for 
each  day,  and  not  fifty  cents  for  each  one  of  the  eighty  sheep  each  day. 
Dudley  v.  MeKerme,  3d4. 

2.  Actual  damages  must  be  proved  to  justify  impounding  cattle  taken 
damage  feasant  The  cattle  cannot  be  held  for  costs  where  there  is  no 
actual  damage.    Dudley  v.  McKenzie,  685. 

PRACTICE. 

1.  As  the  question  of  jurisdiction  was  not  made  by  plea,  answer  or 
motion,  it  might  properly  have  been  treated  as  waived.  Canfleld  v. 
Andrew^  1. 

2.  When  one  of  the  parties  dies  after  judgment  in  the  County  Court 
and  before  hearing  in  the  Supreme  Court,  the  practice  Is  to  afilrm  or 
reverse  such  judgment,  nunc  pro  tunc    Snow  v.  Carpenter^  17. 
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8.  It  wa8  error  to  read  in  the  hearing  of  the  Jury  the  record  of  the 
court  in  the  divorce  proceedings  to  eatahlish  the  competency  of  the 
wife  as  a  witness,  it  heing  a  question  solely  for  the  court  to  determine. 
5tat6V.  JJannett,83. 

4.  It  was  error  to  allow  the  Staters  attorney  to  go  into  an  inquiry, 
against  an  exception,  on  the  cross-examination  of  the  respondent  as  to 
whether  he  had  heen  complained  of  and  fined  by  a  town  grand  juror  for 
ill-treatment  of  his  wife.    lb. 

5.  To  contradict  the  respondent  by  proving  that  he  had  testified  dif- 
ferently on  the  former  trial  under  the  same  indictment  the  admissibility 
of  the  stenographer's  notes  of  his  cross-examination  depended  on  their 
relevancy  ;  if  relevant,  admissible,  otherwise,  not ;  hence,  it  was  the 
duty  of  counsel  to  have  selected  those  passages  contradictory  to  his  last 
evidence.    lb. 

6.  Counsel,  in  their  arguments  to  the  Jury,  are  bound  to  keep  within 
the  limits  of  fair  and  temperate  discussion  of  the  evidence  in  the  case. 
Any  violation  of  this  rule  entitles  the  adverse  party  to  an  exception.   lb. 

7.  It  was  error  to  admit  as  evidence  the  original  files  in  the  proceed- 
ings before  the  magistrate,  instead  of  a  copy  ;  also,  to  allow  parol  evi- 
dence of  the  copy  of  the  mittimus  left  with  the  jailer,  as  its  loss  was  not 
satisfactorily  proved  ;  but,  as  all  this  was  immaterial,  the  mittimus  itself 
being  prima  fade  evidence  of  a  legal  commitment,  the  errors  work  no 
injury  to  the  respondent,  ^nd  he,  therefore,  takes  nothing  by  his  excep- 
tions.   8taU  V.  MaUoy,  96. 

8.  There  was  a  question  as  to  the  capacity  of  the  plaintiff's  intestate 
to  contract  concerning  her  property.  The  evidence  tended  to  show 
partial  insanity  ;  but  some  of  the  witnesses  said  ^  she  seemed  sound 
upon  money  matters."  Held^  error,  in  not  submitting  it  to  the  jury. 
WiUard  v.  Dow,  188. 

9.  The  question  of  whether  the  inquiries  and  answers  in  an  applica- 
tion for  insurance  are  material  is  for  the  court  and  not  the  jury.  MuUin 
V.  Ina.  Co.,  223. 

10.  The  court  below  found  that  the  plaintiff  purehoBed  the  note  and 
did  not  pay  it.  If  there  was  any  testimony  to  sustain  this  finding  it  ia 
conclusive.    Kelton  v.  Leonard,  2d0. 

11.  ,  The  notice  being  fatally  defective  on  its  face  a  general  exc^Uon 
to  its  admission  as  evidence  is  available  ;  especially  so,  as  the  plaintil! 
at  the  time  made  no  request  that  the  defendant  point  out  specifically  his 
objections.  The  trial  court  and  the  party  offering  a  paper  as  evidence 
may  waive  pointing  out  the  reasons  for  objecting  to  ite  admission.  Borf- 
UU  V.  Cabot,  242. 
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12.  Though  the  charge  was  erroneous,  if  it  is  certain  that  no  injury 
resulted  from  it,  the  judgment  will  not  be  reversed.    Bumham  v.  Jeti- 

13.  A  witness  testified  that  he  made  and  the  parties  executed  an 
ante-nuptial  agreement.  The  court  below  did  not  find  whether  this  was 
true  or  not ;  but  the  Supreme  Court,  under  the  circumstances,  disposed 
of  the  case  as  if  found  true.    Otomb  ▼.  WakefiMj  313. 

14.  The  Supreme  Court  have  no  power  to  vacate  a  perfect  judgment 
rendered  at  a  former  term  of  the  same  court,  and  bring  forward  the 
cause.    Weeks  v.  PrescotU  318. 

15.  A  witness  denied  on  cross-examination  stating  certain  things  to 
persons  named,  which  the  defendant  offered  to  show  by  those  persons 
he  had  said  to  them ;  but  it  did  not  appear  except  by  inference  that  he 
testified  differently  from  what  it  was  offered  to  show  he  had  said  out  of 
court ;  or  that  he  testified  at  all  on  those  points.  The  exceptions,  there- 
fore, do  not  show  error,— and  the  court  will  not  infer  it,~in  excluding 
the  impeaching  evidence.    Eamu  v.  Bratthlxyro^  471. 

16.  Mistrial.  The  testimony  was  closed  and  one  argument  made 
for  the  plaintiff  on  Saturday.  The  cause  was  continued  till  Monday, 
and  then  till  the  afternoon  of  the  next  Thursday,  on  account  of  the  sick- 
ness of  one  of  the  jurors.  Two  of  the  jurors  in  the  interval  were  drawn 
and  served  in  the  trial  of  another  case.  An  important  question  in  both 
cases  was,  *'  Whether  the  plaintiff  could  so  manipulate  hernia  as  to  ag- 
gravate it,  and  deceive  the  attending  physician ''  ?  On  Thursday  the 
trial  proceeded  against  the  protest  of  the  defendant.  HMy  a  mistrial. 
WUks  V.  Twim  of  Lyndariy  638. 

17.  The  court  was  not  bound  to  give  instructions  upon  questions  of 
law  not  raised  by  the  testimony.    R. 

18.  When  evidence  is  admissible  for  one  purpose,  and,  inadmissible 
for  another  purpose,  the  exceptions  being  silent  as  to  what  it  was  offered 
for,  do  not  present  such  error  that  the  court  can  reverse  the  judg- 
ment   26. 

8e€  Chabgb  to  Jury,  2. 

PRESUMPTION. 

1.  The  Supreme  Court  will  not  presume  that  the  court  below  pre- 
sumed that  an  ante- nuptial  contract  was  in  existence  at  the  time  of 
the  wife's  decease,  because  it  was  proved  to  have  been  made.  Graves  v. 
Wdk^fiM,  313 ; 
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2.  Or,  when  tipro  forma  Judgment  is  rendered  on  a  referee's  report 
in  the  court  below  that  it  inferred  &ct8  Bufficient  in  law  to  sustain  its 
judgment  from  the  insufficient  facts  found.    Ifeedhaim  v.  HoUy  326  ; 

3.  Or,  anything  in  favor  of  the  regularity  of  the  service  of  a  writ  on 
a  non-resident    B%U  v.  Warren^  73. 

4.  It  wiU  not  he  presumed  that  a  deposition  taken  in  another  State 
was  taken  according  to  its  law,  when  it  does  not  purport  to  have  been 
so  taken.    Johnion  v.  Perry^  459  ; 

5.  That  a  trust  results  in  favor  of  the  husband  when  he  furnishes 
the  money  and  takes  the  deed  of  land  in  the  name  of  his  wife.  Btnntit 
V.  Ccanp,  36. 

6.  It  wiU  bt  presumed  that  it  is  not  the  owner's  fimlt  that  his  prop- 
erty is  on  another's  premises.    Johnson  v.  Perry ^  469 ; 

7.  That  the  record  of  a  deed  is  only  prima  fade  evidence  of  its  de- 
livery.   Walsh  V.  Ins,  Co.,  363 ; 

8.  That  a  witness  was  an  expert,  the  question  being,  whether  certain 
expert  testimony  was  admissible.    Melendy  v.  Spauldingy  617; 

9.  That  a  gift  from  a  ward  to  a  guardian  was  not  freely  made.  Wade 
V.  Pu2M/sr,46; 

10.  That  one  under  a  disability  cannot  release  a  right ;  but  this  does 
not  apply  to  a  married  woman  controlling  her  separate  estate.    lb, ; 

11.  That  a  Justice  of  the  peace  made  a  record  o(^  when  it  waiT  proved 
that  he  rendered  a  Judgment    Dickerman  v.  CAopman,  606; 

12.  That  a  chattel  mortgage  given  to  secure  some  portion,  without 
specifying  what,  of  an  old  debt,  a  part  being  due  and  a  part  not,  was 
given  to  secure  that  which  was  due. 

13.  Presumption  of  innocence  in  civil  case  explained.    667. 

PRINCIPAL  AND  AGENT.    See  Agbht. 

PRINCIPAL  AND  SURETY. 

1.  Surety  on  constable's  bond  when  liable.    Weston  v.  Spraguey  396. 

2.  So,  on  sheriffs  bond.    613. 

3.  When  not  liable  on  probate  bond.    263. 

4.  Surety  discharged  by  agreement  of  the  payee  in  note— Sae  Bills 
AND  Notes,  4,  and  Austin  v.  Belknap,  496. 

^66  Constable  ;  Sheriff  ;  Bastabbt. 
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PRIVITY. 

1.  No  privity  of  contract  between  the  purchasers  of  real  estate 
charged  with  the  payment  of  legacies  and  surety  on  probate  bond. 
8coU  Y.  PateMn,  264. 

2.  8u  Bayntan  v.  BrdUyj  95. 

PRIORITY  OP  LIENS. 

See  Railroad  ;  Attachmsnt. 

PROBATE  COURT. 

1.  The  appointment  of  an  administrator;  and  the  allowance  of  claims 
against  an  estate,  are  questions  for  the  Probate  Court ;  and  its  deter- 
minations thereon,  unappealed  firom,  are  binding  upon  the  Court  of 
Chancery  and  the  Supreme  Court    Bennett  v.  Camp,  36. 

2.  It  is  intimated  that  the  equity  Jurisdiction  of  the  Probate  Court  is 
too  limited  to  give  effect  to  such  an  ante-nuptial  agreement  as  was 
claimed.    Graoes  v.  Wak^fie^  313. 

See  Bankbuptct,  4 ;  Exxcutobs  and  Administrators. 
PROCESS. 

1.  In  an  action  against  two  or  more  non-residents  one  copy  must  be 
left  by  the  officer  for  each  of  the  defendants,  at  the  place  directed  by  the 
statute ;  and,  if  only  one  is  left,  the  judgment  may  be  set  aside  upon 
audUa  quereki.    HiU  v.  Warren,  73. 

2.  The  writ  showed  that  the  co-defendants  had  been  late  partners  in 
business  ;  that  one  resided  in  this  State,  and  the  other  out,  at  the  time 
of  the  service  of  the  writ ;  and  that  it  was  served  only  on  one.  Held, 
on  motion,  that  the  writ  should  not  be  quashed  ;  but  that  the  plaintiff 
was  entitled  to  an  order  of  court,  to  enable  him  to  make  service  upon, 
or  give  notice  to,  the  non-resident  defendant    Comine  v.  J<me8, 560. 

3.  The  plaintiff  was  arrested  in  one  county,  and  by  his  own  request 
committed  to  Jail  in  another  county;  held,  legal.    EUis  v,  CleoeUmd,  437. 

See  Trespass,  2, 5  ;  Sheriff  ;  Constable,  4. 

PROMISSORY  NOTES. 

See  Bills  and  Notes  ;  Payment,  2  ;  Partnership  ;  Chancery,  3 ; 

Purchase  Monet.    See  Homestead,  and  p.  23. 

Perjury.    Sh  Criminal  Law,  19. 
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BAILROAD. 

1.  When  one  railroad  company  has  a  right  by  contract  to  run  its  trains 
over  the  track  of  another  railroad  company,  the  latter  company  is  liable 
for  injuries  caused  solely  by  the  negligence  of  its  own  switchman  in  not 
properly  attending  to  his  duty,  to  an  engineer  of  the  former  company 
while  operating  his  engine  on  said  track  ;  and,  also,  to  the  other  com- 
pany for  damage  to  his  property/   Merrill  y.  M,  A  W,  B,  J8.  R.  Co.  200. 

2.  The  rule  is  approved  that  when  a  party's  negligence  is  imminently 
dangerous  to  life  he  is  liable  for  all  injuries  sustained  by  any  one,  with- 
out fault,  which  were  the  probable  consequence  of  such  party's  negli- 
gence,   ib. 

3.  A  special  master's  report  of  facts  is  conclusive  when  the  reference 
was  voluntary,  unless  for  evident  mistake  on  the  part  of  the  master,  or 
evident  corruption  ;  and  it  must  appear  affirmatively.    lb, 

.  4.  The  defendant  railroad  company  was  in  possession  and  manage- 
ment of  receivers  appointed  by  the  Court  of  Chancery.  The  petitions 
to  recover  for  the  injuries  were  properly  brought  to  that  court    lb, 

5,  This  is  essentially  the  third  hearing,  and  third  decree  in  the  same 
cause.  In  the  50th  Yt.,  it  was  decided  and  announced,  **'  that  the  expen- 
ses of  the  receivers  and  managers  properly  incurred  are  to  be  paid  be- 
fore the  beneficiaries  of  the  trust  are  entitled  to  partake  of  the  earnings." 
In  the  53d  Yt.,  it  was  decided  that  a  court  of  equity  would  charge  the 
property,  the  subject  of  the  receivership,  on  behalf  of  the  bona  fids  cred- 
tors  of  the  trust,  with  an  equitable  lien,  and  cause  the  property  to  re- 
spond in  payment ;  and  that  this  claim  was  superior  to  rights  under  the 
contract  of  lease  or  the  mortgages.  Langdon  A  Others  v.  VU  d>  (Jo,  B. 
R.  Co,  iSb  Others,  593. 

This  equitable  charge  does  not  arise  from,  or  depend  upon  the  con- 
tract relation  of  the  parties,  but  solely  from  the  act  of  the  court  The 
court  by  its  prerogative  right  and  power,  seized  the  property,  which 
was  the  subject  of  controversy.    lb. 

The  managers  of  the  property  were  the  instruments  of  the  court ;  and 
their  possession  that  of  the  court  The  property  consisted  of  two  rail- 
roads, each  having  its  separate  entity  and  franchise,  but  so  bound  to- 
gether in  perpetual  covenant,  that  they  were  essentially  one  road  ;  the 
Central  owned  the  whole  line  of  roads,  subject  to  the  claim  of  its  own 
mortgage-bondholders,  and  the  rent-claim  of  the  Canada  road,  which  was 
a  first  charge  upon  both  roads.    lb. 

The  property  of  the  Central  was  its  roads,  subject  to  certain  fixed  bur- 
dens.   The  property  of  the  Canada  was  a  leasehold  estate.    lb. 
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Whether  the  managers  were,  in  fact  the  ^  managing  agents  "  of  the 
primary  parties,  or,  strictly,  instruments  of  the  court,  yet  as  they  acted 
as  court  managers,  and  were  held  out  as  such  by  all  the  parties,  in  con- 
tracting the  debts,  and  issuing  and  negotiating  the  bonds,  the  actors 
cannot  be  permitted  to  draw  in  question,  the  character  in  which  they 
acted  ;  and  the  property  voluntarily  put  into  the  enterprise,  is  subjected 
to  liability  for  all  debts  thereby  incurred.    Ih, 

The  perpetual  right  of  the  Canada  to  a  fixed  semi-annual  income  from 
the  working  of  this  line  of  roads,  as  a  property  available  to  pay  debts,  is 
the  corpus  of  its  estate.  If  income  is  to  pay  the  debt,  it  is  to  absorb  in- 
come till  the  debt  is  paid.    lb. 

If  the  debt  is  larger  than  the  value  of  the  leasehold,  then  rent  is  post- 
poned indefinitely,  which,  in  effect,  extinguishes  the  latter,  which  works  / 
out  the  same  result  as  subjecting  the  property  to  a  redeemable  charge, 
and  avoids  a  perpetual  trust.    Ih, 

Some  part  of  the  opinion  in  the  50th  Yt.  misconstrued,  and  in  a  meas- 
ure perverted.    Ih. 

The  opinion  explained.    lb. 

The  business  of  the  managers  was  administrative  ;  not  to  be  "  wound 
up,"  but  continuous  in  its  character,  and  requiring  large  expenditure 
from  day  to  day.    lb. 

The  duties  also  of  such  managers,  as  common  carriers,  are  largely  to 
the  public  ;  and  a  continuous  call  for  the  exercise  of  Judgment,  in  occur- 
ring incidents  of  vital  interest  to  the  property,  and  to  the  public,  which 
cannot  be  postponed  nor  evaded.  The  exactions  which  the  law  makes 
in  such  cases  upon  managers  are  modified  by  reason  and  justice  as  ap- 
plied to  the  character  of  the  trust,    lb. 

The  circumstances  of  the  property  at  the  time  of  the  ^'  compromise  " 
decree  of  1864  stated.    lb. 

The  Canada  must  complete  its  road. 

To  raise  necessary  ftinds  the  Canada  must  issue  new  stock,  which 
largely  increased  the  first  burden,  and  postponed  the  mortgages,     lb. 

Act  of  the  Legislature  authorizing  the  court  of  equity  to  adjust  the 
matter  as  "  should  be  just  and  equitable."  The  decree  of  the  court  is 
judicial.    lb. 

The  court  had  lawful  jurisdiction  of  the  parties  and  the  subject-mat- 
ter, and  no  error  of  procedure  or  of  administration  could  oust  it  of 
jurisdiction.    lb. 
62 
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The  court  had  the  judicial  hold  of  the  property  from  the  time  receivers 
were  appointed  in  1861,  until  the  present  time.  It  had  the  judicial 
power  to  appoint  the  Central  Vermont  B.  R  Co.  manager.    lb. 

If  there  was  error  in  the  exercise  of  its  discretion,  the  order  was  valid 
till  set  aside.     This  could  he  done  on  petition,  and  in  vacation.    lb. 

The  court  may  pass  a  final  decree  as  to  ascertained  debts,  and  retain 
the  bill  for  enforcement  of  further  liens  thereafter  to  be  proved  and 
established.  In  this  case  the  Central  Vermont  R.  B.  Co.  should  have 
been  retained  as  a  party,  and  all  that  have  been  in  the  management  of 
the  trust  should  have  their  accounts  settled,  and  equitable  offsets  ascer- 
tained and  applied.    lb. 

It  is  the  fault  both  of  the  managers,  and  of  thd  parties,  that  such  ac- 
counts have  not  been  settled,    lb. 

The  equipment  cannot  be  severed  from  the  working  operation  of  the 
roads  without  detriment  to  the  property.  The  amount  and  value  of  the 
special  securities  in  equipment  and  its  income  hereafter  to  be  ascer- 
tained and  applied.    lb. 

The  eight  per  cent  interest  specified  in  the  bonds  not  usurious.     lb. 

The  bonds  purchased  by  the  managers  at  a  discount,  if  the  property 
is  redeemed,  not  to  be  enforced  for  more  than  was  paid,  and  interest  as 
specified  in  the  bonds.    lb. 

The  floating  debt,  and  the  Grand  Trunk  B.  B.  claim,  a  lien  on  the 
property,  but  whether  superior  to  other  debts,  not  now  determined.  lb. 

The  payment  of  SIOOO  for  the  benefit  of  a  reading  room,  a  proper 
charity,  not  a  legal  accounting  for  trust  flinds.    lb. 

This  equitable  charge  may  be  enforced  by  foreclosure.  In  settling 
the  accounts,  the  court  will  be  governed  by  the  legal  rules  applicable 
to  the  managers  of  an  administrative  trust,  as  modified  by  the  consent 
and  agreements,  actual  or  constructive,  of  the  parties  in  interest.    lb. 

6.  Bailroad  Policeman,  when  may  arrest  one  injuring  property 
in  possession  of  railroad,  on  the  Sabbath,  and  without  warrant  CorbiU 
V.  Sullivan,  619. 

1.  Beasonable  Tims.  Policeman  arresting  without  warrant  enti- 
tled to,  to  procure  warrant    620. 

2.  Assured  had  reasonable  time  to  give  notice  that  insured  property 
had  been  mortgaged  ;  but,  held,  that  fifty  days  was  unreasonable.    211. 

3.  What  is  reasonable  time  to  take  deposition  discretionary  with 
County  Court    101. 
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1.  Beceipt.  Sealed,  when  a  bar  to  a  recovery  of  usury.  Wing  ▼• 
P0cfc,245. 

2.  When  not  a  bar  to  a  recovery  of  usury.    Herrick  v.  Dean^  669. 

3.  It  was  error  to  charge  the  jury  that  a  common  receipt  in  fbll  for 
money  was  a  bar  to  recovery  in  an  action  of  assumpsit  brought  for  work, 
when  there  was  no  claim  of  a  compromise.    Bennett  v.  Flanagany  649. 

Beceivers.    See  Bailboad,  6. 

1.  Becognizakce  must  be  double  the  amount  of  judgment,  include 
ing  eo9t8  for  review.    Hill  v.  Warren,  73. 

2.  And  before  execution.    lb. 

3.  Is  not  discharged  in  bastardy  proceedings  by  surrendering  the 
principal  in  court  after  judgment.    Oarvin  v.  WaUh,  367. 

Becookizor.    See  Limitations,  Statute  of. 
Becoupment  of  damages.    633. 

Bbdebiftion  of  lands  burdened  with  payment  of  legacy,  in  inverse 
order  of  alienation.    253.* 

See  Chancery,  18 ;  Ejectment, 

BEFEBENCE. 

The  question  being  whether  the  defendant  purchased  the  lumber  of 
the  plaintiffs  or  of  another  party,  and  the  case  having  been  referred  to 
a  referee,  who  failed  to  report  which  of  the  two  sold  it  to  the  defendant, 
but  found  for  the  plaiutilT  to  recover.    Held, 

1.  The  County  Court  would  have  been  justified  in  recommitting  the 
report  to  the  referee  to  find  which  of  the  two  parties  made  the  sale. 
Ifeedham  v.  HoU,  326. 

2.  But  when  a  pro  ftyrma  judgment  is  rendered  in  the  court  below, 
the  Supreme  Court  will  dispose  of  the  case  upon  the  facts  stated  in  the 
report,  and  such  inferences  as  the  County  Court  ought  to  have  deduced 
from  tJiem.    lb. 

3.  In  such  &  case  there  is  no  presumption  that  the  court  inferred 
facts  sufficient  in  law  to  sustain  its  judgment,  from  the  insufficient  facts 
found  by  the  referee.    lb. 

4.  Suits  are  sometimes  maintained  by,  and  in  the  name  of  the  party 
in  interest  when  the  contract  was  made  by  another ;   but  not,  if  the 
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defendant  would  be  deprived  of  any  right  he  wonld  otherwise  have  in 
making  his  defence,    ib. 

5.  When  the  reference  is  general,  if  it  is  apparent  that  the  referee 
intended  to  follow  the  law,  and  has  erred,  the  report  will  be  set  aside.   /5. 

6.  The  .rule  applied,  that  if  an  injury  is  to  result  to  one  from  the 
omissions  or  neglect  of  another's  agent,  the  principal  must  be  held 
liable,    lb. 

7.  When  the  referee  reports  the  facts  in  relation  to  the  sale  and 
change  of  possession,  without,  also,  finding  whether  it  was,  or  not,  a 
fraud  in  law,  if  there  is  no  exception,  the  Supreme  Court  will  disp*ose  of 
the  case  as  submitted.    Fish  v.  CUff&rd^  344. 

8.  The  Supreme  Court  will  not  revise  the  referee's  allowance  of 
damage,    ib. 

9.  All  questions  as  to  form  of  the  declaration,  or  variance,  are  waived 
by  a  reference.    Backop  v.  Hill^  607. 

10.  Unless  such  limitations  are  imposed  by  the  parties  in  the  agree- 
ment to  refer,  and  the  same  became  a  part  of  the  rule,  the  referee  is  not 
bound  to  conform  to  the  strict  rules  of  law  in  the  examination  of  wit- 
nesses and  admission  of  testimony.    MeUndy  v.  SpauJding^  517. 

Beoisteked  Letter,  a  prudent  method  of  giving  notice  by  insur- 
ance company  that  a  claim  had  been  disallowed.    270* 

Rekainder.    Life-estate  to  one,  remainder  to  another.    361. 
Remedial  Statute.    Su  Statute. 
Report  of  Master.    8u  Chancert. 

1.  Refresektationb  amounting  to  warranty.    226. 

2.  Of  sick  person  to  his  physician,  evidence  in  his  own  favor.    160. 

3.  False,  as  to  one's  credit,  &c.,  see  Fraud  and  p.  617. 

REPLEVIN. 

1.  One,  though  not  the  owner,  entitled  to  the  possession  of  personal 
property  may  maintain  replevin  against  a  party  who  cannot  show  a  bet 
ter  right  to  it.     Cox  v.  Fay^  446. 

2.  Replevin  may  lie  to  recover  property  secured  by  chattel  morl^^e, 
after  condition  broken.    635. 

1.  Return  on  Writ.  The  return  itself  must  show  legal  service  on 
non-residents.    Hill  v.  Warren^  73. 
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2.  Betarn  of  a  sheriff's  sale  of  property  on  writ,  when  to  be  made  to 
the  clerk  of  the  County  Court,  and  not  to  the  magistrate.    564. 

Bbyiew,  Writ  of.    8u  Aupita  Querela. 

Riparian  Bights.    See  Mill  Owners. 

SALE. 

1.  Change  of  Possession.  Sale  of  property  exempt^  none  is  re- 
quired.   Oeorge  ▼.  Bcissettj  219  ; 

2.  Nor,  of  the  increase  of  sheep  exempt    Leavitt  v.  Janes,  423. 

3.  A  sale  of  nine  sheep  by  husband  to  his  wife  is  valid.    Ih. 

4.  Official  Sale.  The  property  in  question  is  the  proceeds  of 
property  bid  oflf  at  a  sheriff's  sale  by  the  plaintiff's  intestate  under  an 
agreement  by  which  it  was  to  go  back  into  the  possession  of  the  debtor, 
he  having  power  to  sell  or  substitute  it  for  other  property.  It  was  sold 
on  an  execution  in  favor  of  another  party  ;  the  transaction  was  in  good 
faith,  and  not  to  defraud  creditors.  Held,  that  the  contract  was  valid  ; 
that  it  was  a  legitimate  way  of  assisting  an  unfortunate  debtor.  Tayhr 
V.  Wait,  469. 

5.  Sale  of  property  on  writ  by  sheriff,  when  return  should  be  made 
to  clerk  of  County  Court.     564. 

6.  Conditional  Sale.  Held,  that  a  certain  written  contract,  at- 
tempted to  be  disguised  under  the  form  of  a  lease,  where  the  rent  for 
one  year  was  equal  to  the  value  of  the  organ  sold,  was  a  conditional  sale  ; 
and  that,  as  such,  it  should  have  been  recorded,  to  prevent  an  attach- 
ment of  the  organ  by  the  vendee's  creditor,  he  having  had  no  notice 
that  it  was  a  conditional  sale.     Whitcomb  v.  Woodwarih,  544. 

7.  The  defendant,  a  sherifiT  who  attached  the  organ,  although  put 
upon  inquiry  because  he  found  it  in  the  possession  of  a  third  party,  was 
not  defeated  of  the  right' to  make  the  attachment,  as  it  did  not  appear 
that  he  would  have  learned  of  the  conditional  sale  by  inquiry.    lb, 

1.  Warranty,  Sample.  Some  hops  were  sold  by  sample.  An  ac- 
ceptance of  them  after  inspection  is  not  a  waiver  of  the  warranty,  the 
vendee  supposing  them  to  be  as  represented.    Pennock  v.  StygUe^  226. 

2.  The  age  of  the  hops  affected  their  quality.  A  false  warranty  of 
the  age  was  essentially  a  false  warranty  of  the  quality.    lb. 

3.  A  charge  of  the  court  as  to  what  representations  of  a  vendor 
would  amount  to  a  warranty,  held,  correct.    16. 

8ee  Fraud,  Statute  of. 
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1.  8ELECTMBN.  Need  not  take  an  oath,  when  they  assess  and  certify 
a  tax.    Day  v.  PeaaUy,  310. 

2.  When  one  is  elected  constable  it  is  the  duty  of  the  selectmen  jSr»< 
to  move  in  the  mcOUr  and  rtquirt  a  bond.     Weston  ▼.  Sprague^  395. 

3.  Decision  of  as  to  wild  land.    522. 

1.  SSAI*.    On  receipt  or  release.    245, 569. 

2.  Chattel  mortgage  without  seal.    636. 

Sequestbatiok.  Property  of  married  woman  sequestered  to  pay 
her  debt    8ee  Chancbbt  8,  and  p.  384. 

SET-OFF. 

1.  If  an  administrator,  under  R.  L.  s.  2131,  brings  an  action  against 
a  party,  before  the  oommieeUmere  have  acted,  such  party  must  plead  his 
claims  in  offset ;  and  cannot  go  before  commissioners.  SaJbin  v.  Kel- 
(on,  283. 

2.  A  trustee's  specification  in  offset  may  govern  his  right  of  appeal. 
Church  V.  French,  420. 

3.  Usury  may  be  allowed  in  oflbet    573. 

4.  Equitable  offset  allowed  in  chancery  in  foreclosure  proceeding 
where  a  cross-bill  had  been  brought     WahDorih,  Admr.  ▼.  Bammt  677. 

SHERIFF. 

1.  Iix  an  action  brought  before  a  Justice,  appealed,  and  while  pending  in 
the  County  Court,  if  property  attached  is  sold  on  the  writ  by  the  sheriff, 
his  return  should  be  made  to  the  cUrk  of  the  court  and  not  to  the  magis- 
trate.   Bentley  v.  White,  564. 

2.  An  action  brought  by  the  sheriff  against  the  sureties  on  the  bond 
of  his  deputy  who  has  deceased,  is  not  premature,  though  the  claim  had 
not  been  presented  against  the  deputy's  estate,  and  no  judgment  ren- 
dered against  the  plaintiff,  who,  being  liable  for  his  deputy's  de&olt, 
paid  without  suit    Chaffee  ▼.  Hooper,  513. 

3.  In  an  action  brought  by  the  sheriff  against  the  sureties  on  his 
deputy's  bond  for  his  default  in  not  properly  making  an  attachment,  the 
attaching  creditor,  though  the  deputy  is  dead,  is  a  witness  for  the  sheriff 
in  this  action  to  prove  that  he  refused  to  allow  the  deputy  to  take  a  cer- 
tain person  as  receiptor.  It  is  collateral  to  the  cause  of  action  in  issue 
and  on  trial.    lb. 
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4.  The  sheriff's  right  to  recover  is  not  affected  hy  the  fact  that  when 
he  paid  for  his  deputy's  neglect,  he  took  a  bond  back  conditioned  for 
repayment  in  the  event  that  it  should  turn  out  that  there  was  no  legal 
default,  as  against  the  plaintiff.    lb. 

5.  A  sheriff  is  not  liable  on  jail-bond,  when.  See  jAiii-BoND  and 
p.  648. 

See  Audita  Qiterela  ;   False  Imfrisokhent  ;  Arrested  ;  Coh- 

HiTHSNT  ;  Attorney,  4  ;  Non-Besident  :  Criminal  Law,  27 ; 

(Hindering  Officer.) 

STATUTE. 

1.  The  ^  fraud,  accident  and  mistake  "  statute  is  remedial.  Kimball 
V.  KeUorij  178. 

2.  The  statute  regulating  the  service  on  non-residents,  must  be 
strictly  followed.    HiU  v.  Wcarren,  73. 

3.  Exemption  statute  is  liberally  construed  in  behalf  of  those  it  is  de- 
signed to  benefit.    George  v.  BoBeetit  221. 

4.  Ordinarily,  when  a  statute  is  in  derogation  of  the  common  law  it 
is  not  to  be  extended  beyond  the  ordinary  scope  of  the  language  used. 
Worihen  v.  Dickey,  277. 

5.  In  B.  L.,  s,  2131,  the  word  *'  may  "  means  ^  must"  Sabin  v.  KeJr 
(on,  283. 

STATUTES  CONSTBUED  AND  LIMITED. 

1.  G.  S.  c.  52,  8.  19  (B.  L.,  s.  2141),— one  co-defendant  dies  ;  G.  S.  c. 
53, 8. 16  (B.  L.,  8.  2130), — as  to  discontinuance  of  action  on  death  of 
party,  &c.;  and  G.  S.,  c  30,  s.  59  (B.  L.,  s.  1393),  as  to  affirming  judg- 
ment of  the  County  Court  by  the'  Supreme  Court,  construed.  Snow  v. 
Carpenter,  17. 

2.  Insolvent  act,  $300  clause,  B.  L.,  s.  1790 ;  also,  B.  L.,  sp.  1565, 
1578,  as  to  the  effect  of  levy  of  execution  on  real  estate,— construed. 
Mwyre  v.  McMiXUxn,  27. 

3.  B.  L.,  s.  2229,  curtesy  ;  ss.  2166,  2168,  selling  real  estate  to  pay 
debts  of  the  estate— construed.    Benrutt  v.  Camp,  36. 

4.  G.  S.,  8.  42  (B.  L.,  8.  3111)— tiamage  on  highway,  bereft  of  reason, 
—construed.     Whitney  v.  Londonderry,  41. 

5.  R  L.,  s.  1407,  recognizance  for  writ  of  review— and  B.  L.,  s.  881, 
service  on  non-residents— construed.    Hill  v.  Warren,  73. 
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6.  R.  L.,  88.  1459,  commitment,  where  no  jail  in  county  ;  828,  what 
records  a  justice  shall  keep — construed.    State  v.  Malloy^  96. 

7.  Act  of  1878,  No.  53,  (R.  L.,  s.  1988-9),  lien  on  logs,— construed. 
Quimby  v.  Hazen^  132. 

8.  R.  L.,  s.  3800 — sale  of  cider— construed.    Shaw  y.  Carpenter^  155. 

9.  R.  L.,  1428,  fraud,  accident,  mistake — construed.  KimhaU  y.  Kelr 
ton,  177,  420. 

10.  R.  L.,  s.  1556,  exemption,— construed.    George  y.  BaseeU,  217„427. 

11.  R.  L.,  s.  2476,  ward  not  to  be  sued — construed.  MiUer  y.  Pot- 
ter, 267. 

12.  R.  L.,  8.  908,  general  issue  with  notice  ;  s.  909,  pleading,  &c,— 
construed.     Wortken  y.  Dickey^  277. 

13.  R.  L.,  ss.  2914,  2916,  2918,  2940— altering  highway,— construed. 
Penniman  y.  St  Johnshury,  306. 

14.  Act  of  1872,  No.  58,  oath  of  listers,  construed.  Day  y.  Peasley,  310. 

15.  R.  L.,  ss.  267,  270,— all  personal  estate  must  be  set  in  the  list,  &c., 
—construed.    lb. 

16.  R.  L.,  8. 1596,  defectiye  leyy  on  real  estate, — new  execution  ;  B. 
L.,  8.  1598,— defective  levy  valid  in  two  years,  construed.  Parker  v. 
Parker,  341. 

17.  R.  L.,  s.  1916,  entails,  construed.    Doty  v.  CJiapiny  361. 

18.  R.  L.,  8.  2407,  bastardy,  construed.    Qarvin  v.  Walsh,  367. 

19.  R.  L.,  8.  3980,— impounding  beasts,  giving  notice,  &c.,  construed. 
394. 

20.  R  L.,  8.  2674,— Act  of  1870,  No.  35— bonds  required  of  constoble, 
construed.    Weston  v.  Sprague,  395. 

21.  R.  L.,  8.  3132  (Gen.  Sts.  c.  25,  s.  70),  penalty  for  injuring  high- 
way,—construed.    State  V.  Smith,  403. 

22.  R.  L.,  88.  2885,  2887,  insane  husband— construed.  Londonderry 
y.  Babbitt,  455. 

23.  Acts  of  1874,  No.  51,  notice  of  damage  on  highway ;  R.  L.,  ss. 
2138-9— action  survives— construed.    Barnes  v.  BraUleboro,  471. 

24.  R.  L.,  88.  4215,  4191— exposing  poison  on  land,— construed.  8iaU 
V.  Pratt,  484. 
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26.    B.  L.,  8.  007— amendment,  construed.    Jonu  v.  TntiUy  488. 

26.  B.  L^  8.  2046,  legacy  to  witness,  void,— construed.  Clark  y. 
CIotWb  E$t  489. 

27.  B.  L.,  s.  1003,  qualification  of  witness, — construed.  Milendy  v. 
Spaulding,  517. 

28.  R.  L.,  s.  3180,  wild  land,  fence,  construed.   MiUer  y.  8anbom,  523. 

29.  B.  L.,  s.  3086,  selectmen  can  make  contracts  for  repairing  high- 
ways,—construed.     WiUon  V.  Qreen$baro,  533. 

30.  B.  L.,  s.  3836,  nuisance  act,  liquor  law,  construed.  8iaU  y. 
atanej  550. 

31.  R  L.,  4284,  hindering  an  officer ;  s.  2794,  village  police,  con- 
strued.   8tai€  y.  Carpenter,  551. 

32.  B.  L.,  8. 1405 — notice  to  absent  defendants,— construed.  ConUnB 
y.  JotiM,  560. 

33.  B.  L.,  s.  1199,  sale  of  property  on  writ ;  s.  1200,  officer's  return — 
construed.    BeniUy  y.  Wkite^  564. 

34.  B.  L.,  s.  2000,  usury,  construed.    Dean  y.  Herrick,  573. 

35.  B.  L.,  8.  railroad  police ;  s.  4191,  wilM  injury  to  cattle,— con- 
strued.   Corhett  y.  SuJUvan,  619. 

36.  R.  L.,  88. 1444  ;  1451,  costs,— construed.    Engrem  v.  Myers,  628. 

37.  B.  L.,  8. 4166,  to  protect  butter  and  cheese  manufkcturers,  con- 
strued.    Tahor  y.  Herriek,  630. 

38.  B.  L.,  8.  3139,  bridges,  construed.     Weeks  v.  Lyndon,  638. 

Stenoorafheb.  Must  be  sworn  like  any  other  witness  when  he 
reads  his  notes  of  the  testimony  of  a  former  trial,  as  evidence.  StaU  v. 
HanneU,  83. 

1.  Streams.  To  what  extent  one  is  limited  in  depositing  sawdust 
in.     CanJUld  v.  Andrew,  1. 

2.  One  can  store  or  pond  water  in,  where  no  legal  injury.    lb. 

3.  Can  divert  it  on  his  own  land.    lb. 

4.  Can  not  pollute  it    lb. 

SuBBOQATiOK.    See  Surety,  1  ;  Will,  3. 
Sunday,  arrest  made  on  without  warrant,  619, 
63 
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SURETY. 


1.  Purchasers  of  real  estate  burdened  with  the  payment  of  a  legacy 
have  no  claim  against  the  surety  on  the  probate  bond,  as  there  is  no 
privity  of  contract  between  them,  and  the  surety  would  be  subrogated 
to  all  the  rights  of  the  orator,  if  he  were  compelled  to  pay.  8coU  y. 
PcUcAm,263. 

2.  Execution  may  be  awarded  by  the  County  Court  on  motion  against 
a  surety  on  bastardy  recognizance.    Garvin  v.  WaUhj  367. 

8.  Sureties  on  a  constable's  bond  given  more  than  ten  day$  after  hia 
election  are  liable  for  his  delinquenVues.     Weston  y.  8pragu€^  395. 

4.  If  the  payee  of  a  note  has  collateral  security,  the  surety  is  entitled 
to  the  benefit  of  it    Au$Un  v.  BOknap,  495. 

5.  Sureties  on  sherifTs  bond,  liable  when  the  principal  has  deceased, 
though  no  claim  has  been  presented  to  commissioners.  Chaffee  y. 
Hooper,  513. 

TAXES. 

1.  The  plaintiff  sold  and  deeded  his  farm  March  10th,  1879,  and  the 
deed  was  properly  placed  on  file  for  record ;  but  the  town  clerk  neg- 
lected to  record  it.  On  April  4th,  1879,  the  plaintiff  repurchased  of  his 
grantee  the  same  premises  ;  and  having  called  upon  the  town  clerk  to 
make  the  proper  papers,  he  thereupon  notified  them  that  the  deed  had 
not  been  recorded,  and  that  if  they  should  destroy  it,  the  title  would 
stand  as  originally,  and  so  save  the  expense  of  making  another  deed. 
By  agreement  the  deed  was  destroyed.  The  town  clerk  had  entered  the 
conveyance  upon  the  list  of  transfers  for  the  use  of  the  listers  ;  but  after 
the  destruction  of  the  deed,  he  erased  it,  without  the  knowledge  of  the 
plaintiff,  and  the  listers  in  ignorance  of  the  transaction  placed  the  Uurm 
in  the  grand  list  of  the  plaintiff.  All  the  parties  acted  in  good  faith. 
Heidi  that  parol  evidence  was  admissible  to  prove  the  destruction  of  the 
deed,  and  its  contents  ;  and,  also,  heldy  that  the  farm  should  not  have 
been  set  in  the  plaintiff's  list,  as  he  was  not  the  owner  on  the  first  day 
of  April.    PitiWn  V.  Par^e,  301. 

2.  If  the  transaction  had  been  fraudulent,  and  for  the  purpose  of 
avoiding  taxation,  parol  evidence  would  not  have  been  admissible.    lb. 

8.  If  the  parties  had  intended  that  the  destruction  of  the  deed  should 
leave  them  as  though  no  deed  had  been  made,  instead  of  revesting  the 
title  in  the  plaintiff  from  the  fourth  of  April,  then  the  &rm  should  haye 
been  set  in  the  plaintiff's  list.    lb. 

4.  The  plaintifif  had  purchased  $800  worth  of  goods  in  Boston,  and 
had  them  in  his  possession,  in  this  State,  on  the  first  day  of  April,  and 
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for  which  he  was  indebted.  The  listers  did  not  allow  the  $800  debt  in 
offset ;  bat  did  not  include  the  goods  in  making  his  list  He  then  ap- 
pealed to  the  selectmen,  and  they  affirmed  the  decision  of  the  listers. 
The  action  of  the  listers  is  held  valid  ;  and  the  decision  of  the  select- 
men, final.    Day  ▼.  Peotley,  310. 

5.  The  grand  list  was  legal,  though  the  oath  of  the  listers  had  not 
been  recorded  ;  and,  though,  it  did  not  appear  that  the  selectmen,  who 
assessed  and  certified  the  tax,  had  been  sworn.    lb, 

6.  A  sale  of  property  seized  for  taxes  by  a  collector  at  ten  o'clock 
in  the  forenoon  under  an  adjournment  to  one  o'clock  in  the  afternoon,  is 
irregular,  and  renders  him  a  trespasser.    Buzzell  v.  Johnson^  90. 

TiMB.  Fractions  of  a  day  disregarded  in  giving  notice  to  selectmen 
of  injury  on  highway,  346. 

8u  Beasonablb  Timb. 

TRESPASS. 

1.  A  sale  of  property  seized  for  taxes  and  sold  by  a  collector  at  ten 
o'clock  in  the  forenoon  under  an  adjournment  to  one  o'clock  in  the  af- 
ternoon, is  irregular,  and  renders  him  a  trespasser.  BuzzeU  v.  John- 
«on,  90. 

2.  Where  an  officer  attaches  a  chattel,  and,  while  lawfully  holding 
possesion  thereunder,  attaches  it  again  on  another  writ  against  the  same 
party,  and  keeps  the  chattel  from  him  only  while  so  entitled  under  the 
first  attachment,  jQTeld,  the  officer  is  not  liable  in  trespass  for  the  second 
attachment  It  was  no  invasion  of  the  possession  or  right  of  possession, 
as  he  had  none.  Defence  could  be  made  under  the  general  issue  and 
notice  of  justification  of  the  first  attachment  without  farther  justification 
as  to  the  second.    Luce  v.  HoiHngton^  428. 

3.  The  plaintiff  peaceably  entered  the  defendant's  mill  yard,  and 
loaded  some  slab-wood  on  his  sled.  The  wood,  on  the  defendant's  testi- 
mony, was  in  the  actual  possession  of  the  plaintiff.  In  an  action  of  tres- 
pass for  an  assault  committed  upon  the  plaintiff  by  the  defendant  while 
attempting  to  throw  the  wood  off,  it  was  held  error  for  the  court  to  sub- 
mit the  question  of  possession  to  the  jury.    Johnson  v.  Perry,  459. 

4.  Having  possession  of  the  wood,  the  plaintiff  could  maintain  the 
possession,  if  it  was  not  through  his  fault  that  it  was  in  the  defendant's 
mill  yard ;  and  the  presumption  is  that  it  was  not  through  his  fault  lb. 

5.  To  make  an  officer  a  trespasser  ab  ifdtU),  the  wrongflii  act  must  be 
done  to  the  property  itself,  not  to  the  fund  realized  from  a  legal  sale  ; 
thus,  where  an  officer  attached  property  on  a  justice  writ,  and  while  the 
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case  was  pending  on  appeal  in  the  County  Court,  by  request  of  the  cred- 
itor, under  the  R  L.,  s.  1199,  he  sold  it,  but  made  his  return  to  the  mag- 
iatrate  instead  of  the  county  cUrk^  the  attachment,  sale  and  application  of 
the  fUnds  being  legal,  such  officer  was  not  a  trespasser  ah  initio.  Bent- 
'  ley  y.  WhiU,  664. 

6.  And  this  is  so  although  the  officer  should  have  made  his  return  to 
the  clerk  of  the  County  Court    lb. 

Trespass  on  the  Cass.    See  Fraud,  3. 

Trial.    See  Mistrial  ;  Practice  ;  Charge  to  Jury. 

TROVER. 

1.  The  plaintiff  received  certain  property  from  his  debtor,  to  sell  and 
apply  the  proceeds  upon  his  demand.  The  defendant  caused  it  to  be 
attached  and  sold  without  paying  the  plaintiff's  debt.  Hetd^  liable  in 
an  action  of  trover.    Fieh  v.  Clifford,  344. 

See  Witness,  2. 

1.-  Trust.  When  a  husband  furnishes  money  to  purchase  real  es* 
late  and  takes  the  deed  to  his  wife,  no  trust  is  presumed  to  result  there- 
from in  his  favor  ;  but,  rather,  that  he  intended  to  settle  so  much  prop- 
erty upon  her.    Bennett  v.  Campj  36. 

See  Chancery,  5  ;  Gift. 

TRUSTEE  PROCESS. 

1.  Executors  cannot  be  held  trustees  where  the  principal  defendant 
is  entitled  under  the  will  to  only  the  use  and  income  of  the  property, 
and  his  wife  has  a  contingent  life-estate  in  it    ICiehardeon  v.  Paiges  373. 

2.  A  trustee  has  the  same  right  to  an  appeal  that  a  party  has  ;  and 
his  own  speciflcaUon  in  offset,  and  not  the  ad  damnum  of  the  plain tifif^s 
writ,  may  govern  bis  right  of  appeal.     Church  v.  French^  420. 

3.  A  lessee  may  be  held  trustee  for  future  rent  If  the  promise  to 
pay  was  absolute,  it  was  a  debt  without  contingency.  BoweU  v.  Felker^  526. 

4.  A  claimant  has  no  standing  in  court  unless  he  has  been  admitted 
by  order  of  the  court  The  commissioner  is  an  officer  of  the  court ;  and 
his  power  is  limited  to  the  determination  of  the  rights  of  such  persons 
as  were  parties  at  the  time  of  his  appointment    lb. 

5.  The  trustee  should  be  allowed  to  deduct  those  notes  which  he  had 
promised  the  owners  to  pay  btfore  tAe  service  of  the  unity  though  he  did 
not  pay  them  until  after,    75. 
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6.  The  premiseB  were  leased  for  five  years.  In  the  Bettlement  of  the 
rent  for  the  first  year  the  defendant  allowed  the  trustee  fifty  dollars  for 
hay  fed  and  wasted  and  pasturing  of  mowing,  and  agreed  to  allow  him  a 
reasonable  sum  for  any  claim  he  might  have  against  }iim  in  the  future, 
of  the  same  kind,  and  to  pay  him  for  taking  up  a  bridge  on  the  premises. 
Held,  that  the  trustee  should  be  allowed  nothing  on  such  an  agreement 
after  the  service  of  the  writ    lb. 

1.  Undue  Influence.  A  gift  made  by  a  ward  to  her  guardian  pro- 
cured through  undue  influence,  set  aside.    Wade  v.  Pvhifer,  45. 

2.  A  mortgage,  discharged  through  the  undue  ipfluence  of  a  son, 
restored.    Harrington  v.  Orant,  236. 

See  Gift  ;  Chancery,,  6,  17. 
USUBY. 

1.  The  plaintiff  brought  his  action  for  usury.  The  defendant  pleaded 
a  discharge,  under  seal,  dated  long  after  the  loan  ;  and  the  plaintiff  de- 
murred to  the  plea.  Held,  that  the  plea  was  sufficient ;  and  that  the 
discharge,  under  seal,  imported  a  consideration.  The  plaintiff  was 
allowed  to  replead.     Wing  y.  Peck,  245. 

2.  The  defendants,  having  no  money  of  their  own  to  loan,  solely  at 
the  request  of  the  orator,  and  for  his  benefit,  borrowed  money,  and 
loaned  it  to  him  under  an  agreement  that  they  were  to  receive  the  same 
rate  of  interest  from  him  that  they  were  compelled  to  pay  ;  and,  also, 
two  per  cent,  for  their  expenses  and  credit,  which  the  master  found  was 
reasonable.  The  orator  paid  according  to  the  contract,  and  the  defend- 
ants paid  the  same  to  their  lender.  Held,  that  the  money  so  paid  by  the 
orator  was  not  usury  ;  as  the  defendants  acted  bonaflde,  and  had  no  in- 
tention of  contracting  for  usurious  interest ;  and  have  not  received  to 
their  oton  iLse,  more  than  the  legal  rate.    Bicker  v.  Clark,  289. 

3.  But,  that  was  usury,  which  was  paid  in  excess  of  the  legal  rate, 
during  that  portion  of  the  time  when  the  defendants,  by  reasonable  dili- 
gence, could  have  borrowed  the  money  for  six  per  cent.    lb. 

4.  That  which  was  paid  in  excess  of  the  legal  rate  on  the  old  debt 
due  from  the  orator  to  the  defendants  was  usury.    lb. 

5.  A  sealed  release  or  receipt,  "-  in  ftill  settlement  and  payment  for 
all  extra  or  unlawful  interest,"  executed  at  the  time  the  money  was 
loaned,  and  a  part  of  the  transaction  of  borrowing,  is  not  a  bar  to  a 
recovery  of  the  usury.    Herrick  v.  Dean,  568. 

6.  The  plaintiff  gave  the  defendant  the  following  writing :  <<  Beceived 
of  N.  H.  S69.96,  by  way  of  discounting  notes  paid  before  due  ;  the  same 
is  to  offset  upon  notes  that  I  hold  against  N.  H.  at  the  rate  of  two  per 
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cent  extra  yearly  upon  all  paper  that  lieB  in  my  hands  after  due.  If  the 
above  sum  is  not  exhausted  in  this  way  when  said  H.  pays  me  up  the  bal- 
ance, I  will  pay  H.  cash  for  the  same."  The  court  construed  the  report 
of  the  referees  as  meaning  that  the  above  sum  had  never  been  paid  by 
the  plaintiff  except  by  the  allowance  of  the  two  per  cent  extra  ;  that  it 
was  usury  ;  and  that  the  defendant  should  be  allowed  the  same  in  oflG^t 
Dean  v.  Herrickj  573. 

7.    Eight  per  cent  specified  in  railroad  bonds,  when  not  usurious.  593. 

Variance.    See  Ahekdmbnt,  4. 

Vendor.    8te  Sale. 

Vesting.    See  Will  and  p.  261 ;  Bankruptcy,  2. 

VERDibT,  admission  of  illegal  evidence,  cause  for  setting  aside.  StaU 
V.  Meader,  126, 651. 

See  Mistrial. 

VILLAGE,  INCORPORATED. 

1.  When  the  trustees  raise  the  grade  of  a  street,  County  Court  has 
no  power  to  appoint  commissioners  to  appraise  damage,  there  being  no 
survey  nor  record  of  the  alteration.    Penniman  v.  St  John»bury^  306. 

2.  Notice  of  a  ludden  and  unforeseen  defect  in  a  highway  within  the 
limits  of  an  incorporated  village  to  one  of  the  trustees,  is  not  notice  to 
the  town.    CampheU  v.  Fair  Haven,  336. 

3.  Mandamus  is  the  proper  remedy  to  compel  the  old  trustees  of  an 
incorporated  village,  attempting  to  hold  over,  to  deliver  to  the  new  board 
the  books,  papers  and  articles  of  personal  property,  in  their  possession, 
belonging  to  the  village  ;  and  to  prevent  their  interfering  with  the  new 
trustees  in  the  exercise  of  their  office.    SUme  v.  SmaU^  496. 

4.  When  an  act  incorporating  a  village  imperatively  declares  that  its 
trustees  shall  be  annually  elected,  on  a  certain  day,  the  minority  of  a 
meeting  called  for  the  purpose  of  electing  such  officers,  has  no  power  to 
adjourn  the  meeting  without  day,  in  fraud  of  the  Uw  and  the  minority  ; 
and  if  a  legal  minority  immediately  following  such  adjournment,  re-or- 
ganizes the  meeting,  and  elects  trustees,  they  are  entitled  to  hold  their 
office;  lb. 

5.  Power  of  policeman  to  arrest    .    .    .    651. 

Warrant.  A  policeman  having  power  to  arrest  without  warrant,  is 
entitled  to  reasonable  time  to  procure  a  warrant  620.  Seey  also  State 
V.  Carpenter^  563. 

Warranty.    What  representations  amount  to  a  warranty.    227. 


INDEX.  767 

1.  Watkb.    One  may  store  or  pond  in  stream,  how.    1. 

2.  May  not  pollute,  when.    16. 

Water  Goubss.    ^ee  Mill  Owners  ;  Nuisance. 
WAIVEB. 

1.  To  constitute  a  waiver  there  must  be  an  intentional  relinquish- 
ment of  a  known  right    BuzzeU  y.  Johnson,  90. 

2.  Some  hops  were  sold  by  sample.  An  acceptance  of  them  after 
inspection  is  not  a  waiver  of  the  warranty,  the  vendee  supposing  them 
to  be  as  represented.    Pmnoek  v.  StygleB^  226. 

3.  An  insurance  company  waives  any  defect  in  the  preliminary  proof 
by  rejecting  the  claim  on  the  ground  that  the  '^  title  was  not  satisfac- 
tory.'»    WdUh  v.  Vt  M.  F.  InM.  Co.,  363. 

8u  Banrruftct,  6  ;  Amendment,  4  ;  False  Imprisonment,  1. 

WILL. 

A  residuary  legatee  received  real  and  personal  estate,  which,  by  virtue 
of  the  will,  was  charged  with  the  payment  of  a  legacy  to  the  orator.  He 
never  paid  the  legacy  ;  and,  after  disposing  of  the  personal  property 
and  selling  the  several  parcels  of  real  estate,  at  different  times,  to  some 
of  the  defendants,  he  became  insolvent.  The  will  was  legally  recorded 
in  the  records  of  the  Probate  Court  and  the  town  where  the  property  in 
dispute  was  mostly  situated.    On  a  bill  being  brought    JJeld, 

1.  That  the  residuary  legatee  took  only  an  equity  of  redemption  ; 
that  the  record  of  the  will  was  constructive  notice  of  his  limited  title ; 
that  his  grantees,  though  &ona^e  purchasers  for  AiH  value,  received  only 
his  interest  burdened  with  the  orator's  legacy  ;  that  in»  equity  the  result 
is  the  same,  though  there  has  been  no  decree  of  the  Probate  Court ;  and 
that  there  were  no  laches  in  bringing  the  suit    8eoU  v.  PatcAtn,  253. 

2.  That  the  last  purchaser  must  first  redeem,  and  so  on,  in  the  in- 
verse order  of  alienation.    lb* 

3.  That  the  purchasers  had  no  claim  against  the  sure^ty  on  the  pro- 
bate bond,  as  there  was  no  privity  of  contract  between  them  ;  and  the 
surety  would  be  subrogated  to  all  the  rights  of  the  orator,  if  he  were 
compelled  to  pay.    lb. 

4.  The  value  of  the  land  should  be  fixed  at  the  time  when  the  first 
installment  of  the  orator's  legacy  became  due.    lb, 

5.  Payment  of  the  orator's  legacy  was  not  a  condition  precedent  to 
the  vesting  of  the  property,    lb. 
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6.  The  defendants  were  all  properly  joined.  Their  ceasing  to  have 
any  interest  in  the  matter  is  only  a  good  reason  for  allowing  them  to 
retire  without  costs.    Ih. 

7.  The  testator  gave  a  life  estate  in  all  his  property  to  his  widow  ; 
and  directed  his  executors,  at  her  decease,  to  convert  the  remainder  into 
bonds  or  securities,  and  after  the  payment  of  certain  legacies,  to  pay  the 
interest,  and  in  a  certain  contingency,  SlOO  in  addition,  yearly  to  his 
daughter  ;  and  if  his  grand-daughter  should  survive  her  mother,  marry, 
and  have  lawful  issue,  the  residue  of  his  estate  was  given  to  her  and  her 
heirs.  But  if  she  should  not  marry,  or,  marrying,  have  no  issue  living, 
then  she  was  to  have  only  the  interest,  and  the  remainder  was  to  go  to 
other  legatees.  The  grand-daughter  survived,  married,  but  had  no  issue- 
On  a  bill  brought  to  have  herself  declared  the  sole  owner,  Held  that  the 
bill  should  be  dismissed  ;  and  that  the  widow,  daughter,  and  grand- 
daughter, each  took  only  a  life  estate.    Doty  v.  Ohapliit,  361. 

8.  The  statute,  B.  L.  s.  1916,  regulating  entails,  only  refers  to  estates 
in  lands  ;  but,  in  this  case,  the  testiEitor  intended  that  his  estete,  after  the 
decease  of  his  widow,  should  be  administered  as  personal  estate.    16. 

.  9.    The  court  do  not  decide  whether  the  executors  are  strict  trustees, 
or  have  a  mere  power  to  designate.    lb. 

I.  A  will  conteined  the  following :  ^^  I  give,  &c.,  to  my  son,  W.  F. 
Paige,  one  equal  undivided  half  of  all  the  residue  of  my  estate,  both  real 
and  personal.  To  have,  &c,  ...  his  heirs,  &c.,  .  .  .  forever ; 
subject,  nevertheless,  to  the  conditions,  and  provisions  following,  which 
are  hereby  made  for  the  contingent  benefit  of  Alice  Paige,  wife  of  the 
said  W.  F.  Paige  ;  to  wit,  in  case  the  said  W.  F.  shall  die  leaving  the 
said  Alice  surviving  him,  .  .  .  the  said  Alice  shall  have  the  use  of 
the  entire  share  or  legacy  ;  .  .  or  so  much  as  shall  remain  on  hand 
at  the  time  of  his  decease  ;  and,  also,  the  avail^of  so  much  thereof  as 
shall  have  been  converted  into  money  or  other  property  ;  and  the  same 
shall  be  held  and  enjoyed  by  the  said  Alice,  and  appropriated  towards 
the  necessary  support  and  maintenance  of  any  child  .  .  .  of  W.  F.  and 
Alice,  if  any  such  there  shall  be,  so  long,  and  so  long  only,  as  the  said 
Alice  shall  remain  the  widow  of  the  said  W.  F.  And  at  the  decease  of 
said  Alice,  or  in  the  event  she  ehall  marry  again,  then,  and  in  either 
event,"  the  remainder  of  the  property  was  to  go  to  the  testator's  heirs. 
On  a  suit  being  brought  by  a  creditor  of  W.  F.  Paige  to  attach  by 
trustee  process  the  property  or  legacy,  EM,  that  W.  F.  Paige  was 
only  entitled  to  the  use  and  income  of  the  property  during  his  life  ;  and 
that  Alice,  his  wife,  took  a  contingent  life  estate.  Riehard9on  v.  Paiig€j  373. 

II.  The  intention  of  the  testetor  must  be  effectuated  if  possible.    lb. 
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12.  Witness  to.  Of  the  tbree  witnesses  to  a  will,  one  was  a  lega- 
tee, and  another,  legatee  and  heir-at-law  of  the  testator.  Under  the 
statute,  K.  L.,  s.  2046,  it  is  held  that  the  legacy  to  the  witness  who  was 
not  an  heir  was  void  ;  but  that  of  the  heir,  valid.  Clark  v.  Clark's 
EaU  489. 

18.  After  a  will  has  been  probated  and  no  appeal  taken,  on  an  appeal 
from  the  order  of  distribution  the  competency  of  the  attesting  witnesses 
cannot  be  questioned.    16. 

14.  The  legatee,  on  the  distribution  of  the  estate,  is  not  estopped  from 
proving  her  heirship,  and  claiming  her  legacy.    16. 

1,  Writ,  Service  of.    See  Sheriff  ;  Nok-Resident. 

2.  Sale  of  Property  on.    8ee  Trespass,  5. 

WITNESS. 

1.  A  married  woman  cannot  be  a  witness  in  an  action,  though  her 
husband  be  not  a  party,  if  he  is  interested  in  the  event  of  the  suit ;  and 
he  is  interested  if  the  judgment  can  be  used,  for  or  against  him,  in  a  sub- 
sequent case  in  which  he  is  a  party.    Ldbaru  v.  Wood,  452. 

2.  In  an  action  of  trover  for  the  conversion  of  government  bonds 
owned  by  the  plaintiff's  intestate,  the  defendants  were  disqualified  as 
witnesses  by  the  B.  L.,  s.  1003,  as  to  what  occurred  before  the  appoint- 
ment of  the  plaintiff  as  administrator,  except  to  explain  facts  and  cir- 
cumstances which  took  place  after  the  death  of  the  intestate.  Melendy 
V.  Spautding,  617. 

3.  The  question  being  whether  certain  expert  testimony  was  admis- 
sible, the  Supreme  Court  presumed  that  the  witnesses  were  experts,  as 
the  exceptions  showed  nothing  to  the  contrary.    16. 

4.  In  examination  of  witnesses,  when  referee  not  bound  to  follow  the 
strict  rules  of  law.    16. 

5.  In  a  suit  to  set  aside  a  gift  induced  by  undue  influence,  the  donee 
being  dead,  the  donor,  under  our  statute,  is  not  a  witness  in  his  own  be- 
half.    Wade  V.  PuUifer,  46. 

6.  In  an  action  brought  by  the  sheriff  against  the  sureties  on  his  dep- 
uty's bond  for.  his  default  in  not  properly  making  an  attachment,  the  at- 
taching creditor,  though  the  deputy  is  dead,  is  a  witness  for  the  sheriff 
in  this  action  to  prove  that  he  refused  to  allow  the  deputy  to  take  a  cer- 
tain person  as  receiptor.  It  is  collateral  to  the  cause  of  action  in  issue 
and  on  trial.    Chaffu  v.  Hooper^  613. 

Su  Impeach  Witness  ;  Competency  of  Witness. 
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